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TREATiSE 


Oil  THB 


lAW  OF  MORTGAGE. 


■MM^ 


THE  FIRST. 


■  W<    t    tlliiW 


InUroductonf^  Ckapier. 


p  '  ■>■  « 


I  > 


A  TACxnKm  may  be  ^h^.\Aht  (a)  ii  cfei/  i^  spe^ 
dal^^  secured  by  a  pledge  pBhaatAsi  iof  which  th^ 
l^al  ownership  is  vested  in  the  Creditor,  but  of 
which)  in  equity^  die  debtor,  and  those  clfdming 
under  him  remain  the  actual  owners^  until  debarred 
by  judicial  sentence  or  their  i^twn  laches.  It  is  a 
securily  founded  on  the  common  law^  and  perfected 
by  a  judicious  and.  \Hse  application  of  the  principles 
of  redemption  of  the.  civil  law.  An  inquiry  into  its 
nature  and  practice,  will  lead  us  to  consider  the 
origin  and  historical  deduction  of  mortgages ;  their 
adoption  by  the  common  law,  and  the  estabUshntient 
of  the  equitable  right  of  ledemptiouk  We  shall  be 
then  led  to  inquire  into  the  nature  of  an  equity  of 
redemption,  its  incidents  and  qualities,  and  of  the 


(a)  2Atk.49& 
3 
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division  of  the  respective  interests  of  the  mortgaged 
and  mortgagor  in  the  land  in  pledge^  into  legal  and 
equitable  estates,  and  the  establishment  in  equity  of 
an  actual  ownership  in  the  mortgagor,  susceptible  of 
the  like  limitations  and  modifications  of  interest  as 
the  land  itself.  It  may  then  become  necessary  to 
call  our  consideration  to  certain  compulsory  modes, 
by  which  land  may  become  a  security  for  debt  by 
statutory  enactments,  and  we  shall  afterwards  proceed 
to  inquire  into  the  different  subjects  and  modes  of 
mortgage,  in  which  latter  inquiry  we  shall  find  a  spe- 
cies of  equitable  mortgage  by  deposit  of  title-deeds, 
which,  from  its  present  extensive  application,  will 
require  much  of  our  consideration.  Our  subject  will 
subsequently  lead  us  to  consider  the  rights  of  parties 
entitled  to  the  equity  of  redemption,  the  priority  of 
incumbrances,  of  tacking,  and  the  doctrine  of  no- 
tice as  applied  to  mortgages.  And  we  shall  conclude 
with  a  consideration  by  what  estate  the  mortgage  debt 
must  be  discharged,  of  foreclosure,  and  of  the  several 
oases  and  authorities  relating  to  devises  of  mortgaged 
lands,  whether  by  the  mortgagor  or  mortgagee. 

Preceding  writers  have  traced  high  the  origin  of 
mortgages.  Pledges  or  pawns  were  probably  known 
to  the  earliest  nations  (a).  As  soon  as.  men  recognize 
t^e  rights  of  property,  their  necessities  will  suggest 
the  idea  of  pledging  that  property,  as  the  ready 
m^ans  of  supplying  their  wants  without  departing 


(a)  Mr.  Ellig  observes  in  his  Journal  of  the  lat6  Embassy  to 
Chinay  page  157»  that  pawnbrokers'  shops  are  ai  numerous  in 
Chinese  citiM  as  in  Londoik 
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with  their  absolute  ownership.  Their  immediate 
personal  property  (a)  may  be  the  first  objects  of 
pledge;  iilerwards  articles  of  merchandize  and 
barter ;  and  ultimately  land. 

Mortgages  of  a  *  peculiar  nature  are  said  to  have 
been  known  amongst  the  Jews,  from  whom,  ac- 
cording to  the  opinions  of  some  writers,  the  notion 
of  mortgaging  lands  had  origin.  Land  could  not, 
according  to  the  Jewish  law,  be  aliened  beyond  the 
next  jubilee,  which  occurred  every  fifty  years.  The 
'  original  owner  might,  at  any  time  during  the  fifty 
years,  redeem  on  payment  of  the  value  of  the  land, 
to  be  computed  from  the  time  of  redemption  to  the 
next  jubilee,  and,  at  all  events,  when  the  day  of 
jubilee  arrived,  the  lands  returned  to  the  owner^ 
discharged  of  the  debt,  and  their  loans  were  regulated 
accordingly. 

From  the  Jews,  the  idea  of  mortgages  i^  supposed 
to  have  passed  to  the  Greeks  and  Romaos.  Pledges 
and  pawns  were  well  known  to  the  Koman  law. 
The  Roman  hypotheca  closely  corresponds  with  our 
idea  of  a  mortgage.  The  subject  in  pledge  was  re- 
tained by  the  debtor,  and  the  creditor  was,  in  default 
of  payment,  driven  to  his  actio  hypothecaria  to  ob- 
tain possession,  and  at  any  time  before  sentence  the 
debtor  might  redeem  (i).  By  that  law,  the  debt  was 
the  principal,  the  security  an  incident,  and  when  the 
one  ceased,  the  other  ceased  also,  and  until  sen- 


(•)  Dtnyronomyi  cap*  d4f.  (b)  B«c  lb.  ¥oi.  ▼•  % 

B  3 
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t^nce,  the  ownership  of  the  debtor  was  not  dis- 
placed. 

Doubts  are  entertain  eij.  whether  mortgages  were 
known  to  the  Anglo-Saxons.  We  are  in  a  great  de- 
gree ignorant  of  the  njiti^re  of  their  law  of  landed 
property*  The  most  prpfpund.  writers  are  at  varii- 
ance  (a) ;  the  one  side  asserting  the  law  of  feuds  or 
tenures  to  have  been  acknowledged  y  the  other  that 
it  was  not.  But  it  seems,  to  be  admitted,  a  right  of 
free  alienation  of  property  exj^t^d,  which  implies  the 
right  of  mortgage  or  conditional  sale  ^  and  whether 
thp  feudal  law  was  recognized  or,  npt^  it  h  manifest 
l^at  ijt  was  npt  admitted  with  the  burthensome  re- 
strictions afterwards  introduced  by  the  Norman  feud- 
ist3(^),  and  which  we  may  conclude  to  have  been  those 
generally  submitted  to  by  the  Normans,  themselves, 
and  other  continental  nations  then  acknowledging  the 
feudal  law.  It  is  not  highly  improbable,  but  that 
the  Saxons  might  on  their  conquest  have  found  traces 
of  the  civil  law  introduced  by  the  Romans,  during 
the  long  period  of  their  possession,  and  might  have 
engrafted  them  on  the  principles  oi  the  feudal  law  as 
then  acknowledged  by  themselves,  and  which  had 
npt  then  arrived  at  the  ftiU  maturity  it  subsequently 
attained. 

• 

Aft;er  the  Norman  conqueist,  mortgages  must,  it 
should  seem,  have  been  for  a  time  suspended.  In  the 
20th  year  of  William's  reign,  and  on  the  completion  of 


(a)  Wright's  Tenures,  47. 
(i)  Soimu  Treat.  Gavel.  87^    S^.  Treat,  of  Feuds.  21 
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Domesday-book,  he  summoned  a  meeting  of  all  the 
principal  landholders  in  London  and  Salisbury,  and 
accepted  from  them  a  surrender  of  their  lands,  aiad 
regranted  them  on  performance  of  homage  and  the 
oath  of  fealty.  The  mesne  lords,  on  their  subinfeu-^ 
dations,  also  demanded  homage  and  fealty,  and  it  wis 
held  the  bond  of  allegiance  was  mutual,  each  being 
bound  to  defend  and  protect  the  other.  From  this 
fiowed  th&  doctrine  that  the  tenant  could  not  transfo 
his  feud  without  his  lord's  consent,  nor  tiie  lord  his 
seignory  without  his  tenant's  consent,  although  the 
tenants  (even  of  the  crown  it  should  seem)  might 
grant  subinfeudations  (i.  e.  to  hold  of  themselves) 
without  licence.  It  was  further  held,  the  tenant 
could  not  subject  his  lands  to  his  debts  by  execution 
of  law,  for  if  he  could,  he  might  have  effected  that 
circuitously,  which  he  could  not  by  direct  means 
have  accomplished.  Nor,  if  the  lands  came  to  him 
by  descent,  could  he  alien  them  without  the  cpnsetit 
of  the  next  collateral  heir  (a).  By  these  restraints  on 
alienation,  mortgages  of  land  niiist  have  been  nearly 
extinguished  (&). 

A  further  considerable  obstacle  to  mortgages  arose 
and  long  continued  from  the  prejudice  of  the  times  j 
for  in  analogy  to  the  Jewish  latw  (c),  which  forbade 
profit  to  be  made  on  the  loan  of  money  from  Jew  to 
Jew,  but  not  so  on  a  loan  from  a  Jew  ta  a  stranger. 


(a)  Wright's  Tenures,  168. 

{6)  Fetidalla,  invito  Domin6,  aut  agnatis,  non  recte  subjiciuntur 
Aypothecae,  quamvis  Ftuctus  posse  esse,  receptum  est.  Co'rvin* 
268- 

(c)  Bent.  tap.  23. 
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it  was  held  to  be  usury  for  Christians  to  lend  money 
at  interest(a)9  and  (in  case  on  inquest  after  death  it 
was  found  that  a  man  had  died  an  usurer)  the  offence 
was  punishable  by  forfeiture  of  his  lands,  goods,  and 
chattels  (V).  The  consequence  was,  that  the  Jews 
became  the  great  money-lenders  of  Europe;  and  in 
compliance  with  the  subsisting  prejudice^  the  com- 
mon law  of  England  held,  that  if  lands  were  enfeoffed 
to  the  creditor,  and  the  rents  and  profiti  were  ad 
interim  received  by  him,  and  not  applied  in  reduction 
of  the  principal  of  his  debt,  it  was  a  species  of  usury 
which,  although  not  prohibited  by  the  king's  court, 
was  punishable  by  the  forfeiture  of  the  lands  and 
chattels  of  the  creditor,  if  he  died  possessed  of  the 
pledge.  And  this,  according  to  Glanville  (c),  was 
the  original  meaning  of  the  term  mortuum  vadium^  or 
mortgage,  and  not  the  meaning  subsequently  at- 
tached to  the  word  by  Littleton  and  others,  as  here- 
after explained. 

The  improving  spirit  of  the  age  struggled  hard 
against  the  fetters  on  alienation,  and  at  length  the 
statute  of  Quia  Emptores  Terrarum  (cQ,  passed  in  the 
reign  of  a  monarch  deservedly  stiled  the  English  Jus- 
tinian, gave  a  general  licence  of  free  alienation  to 
all,  except  the  immediate  tenants  of  the  crown,  at 


(a)  S  Inst.  88.    Glanville,  lib.  7«  cap.  16. 

(i)  When  our  old  writers  speak  of  an  usurer,  we  must  under- 
stand  one  who  lent  money  at  interest.  It  was  not  until  the  S7  of 
Hen.  8.  cap.  9.  that  loans  at  interest  were  declared  legal,  if  not 
exceeding  10/.  |)tfr  cen^. 

(c)  Glanville,  de  Leg.  lib.  10.  cap.  6.  cap.  8.       {d)  18  Edw.  I* 

$ 
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the  same  time  that  it  abolished  the  power  of  subin- 
feudation; thus  at  once  simplifying  the  tenure,  and 
giving  freedom  to  the  alienation  of  the  land  of  the 
realm. 

On  the  removal  of  the  restrictions,  which  impeded 
the  circulation  of  landed  proper^,  mortgages  became 
general.  Of  these  we  shall  treat  in  the  following 
chapters. 

Fines  on  alienation  by  tenants  m  capite  were  not 
abolished  until  the  12  Car.  2.  cap»  24.  put  an  end  to 
the  xemaining  feudal*  burthens. 


(     8     ) 
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CHAPTER  II, 

t 

Of  Mortgages  at  Common  Law. 

The  Gomrnon^  law  recognised  two  kinds  of  landed 
security,  viz*  'vkifm  vadim^  A»di:  morHmm  vadhm. 
The  "Oioifni  vadium  and  ^d  the /mortyum  Wdhm  (ac- 
cording to  Glanville),  as  at  first  knovm^  wore  detei> 
minable  or  base  fees,  with  a  right  of  reverter  in  the 
fto£S)r  and  bis  heirs»  on  the  ^aynient  of  ;a.  given  sum. 
The  tmrttmtn  miium^  or  mortgage  ultimatdy  known 
at  the  common  law,  was  an  absolute  fee,  with  a  con- 
dition annexed,  making  void  the  feofiment  on  pay- 
ment of  a  given  sum,*  which  the  common  law  allowed, 
if  reserved  to  the  feofibr  or  his  heirs.  The  difierence 
between  the  estates  was  striking,  {n  the  first  in- 
stances, the  creditor  took  an  estate,  which,  as  soon 
as  his  debt  was  satisfied,  ipso  facto  ceased,  and  the 
feofibr  might  re-enter  and  maintain  ejectment;  in 
the  latter  instance  the  feoffee  took  the  whole  estate, 
subject  tp- bi^  de&ated,  but  which,  on  the  non-fulfil- 
ment pf  ft  certain  engagement,  became  his  own  by  an 
indefeaij^jfili^  title.  In  the  first  case  the  defeasibility 
was -an  ii^tMSJiM^t  quality  of  the  estate ;  in  the  other 
case  the  determination  was  collateral  to  the  estate. 

The  woum  vadium  consisted  of  a  feoffinent  to  the 
creditor  and  his  heirs,  until  out  of  the  rents  and  profits 
hehadsatisfiedhimselfhisdebt;  the  creditor  took  actual 
possession  of  the  estate,  and  received  the  rents,  and 
applied  them  firom  time  to  time  in  liquidation  of  the 
debt    When  it  was  satisfied,  the  debtor  might,  as 
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before  observed^  re-enter  aiwi  maidtain  ejectmesit ; 
and  it  is  gyaid  to  Jiave  been  aalled  iAvuim  v^um^  bd* 
cause  neither  debt  nor  estate  was  lost. 

This  mode  of  security  was  probably  never  general : 
it  is  ill  adapted  U>  tlie  purpose  of  a  pledge,  whose 
4>)i^ect  is  the  repayment  of  the  loan  in  one  entire  sum 
at  a  given  time,  and  not  a  repayment  by  small  in- 
stalments, which  in  fact  is  eating  out  the  debt  piece- 
meal ;  and  it  seems  now  to  have  entirely  ceased.  A 
security  in  land,  bearing  a  remote  resemblance  to 
the  vioum  vadium,  may  be  considered  aa  subsisting 
under  the  appellation  of  Welch  mortgage  j  but  there 
is  this  distinction  between  the  securities,  viz.  that  in 
the  vhum  vaditan,  the  rents  were  applied  in  satis&c- 
tion  pf  the  principal,  and  in  Welch  mortgages  they 
are  received  in  satisfaction  of  the  interest,  while  the 
principal  remains  undiminished.  In  one  respect  they 
-sgree,  the  estate  is  never  forfeited.  The  Welch 
jnprtgage  seems  in  €ict  pretty  closely  to  resemble  the 
aocieilt  moriuum  vadium. 

tf     ^  ^^  0  •  *  ■ 

0  m 

The  mortuum  vadium^  or  mortgage,  is  mentioned 
by  Littleton,  Coke,  and  otliers,  as  so  called,  because 
on  breach  of  condition  the  estate  was  rendered  inde- 
feasible  in  the  mortgagee,  and  absolutely  lost  to  the 
^Qrtg^gor«  In  this  light  it  is  placed  by  Lord  Coke, 
ip  contradistinction  to  the  vivum  vadium,  and  such 
^eems  to  t>e  the  opinion  generally  adopted.  But 
.Ql^nyiUe,  as  faaef  been  observed  (^,  gives  a  different 
m^ankig  to  the  origin  of  the  ter^.    He  says,  ^^  Mor- 

ItnfT — —        ---r  *         ■ —  -  ■    ■    ■  ■ 

(a)  Lib.  10.  cap.  6* 
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tuum  vadium  dicitur  iUud  ctijus  fructus  vel  redditus 
interim  percepti  in  nuUo  se  acquietant ;''  and  applies 
it  to  the  before-mentioned  species  of  usury  at  com- 
mon law,  viz.  a  feoffinent  to  the  creditor  and  bis 
beirs,  to  be  held  by  him  until  his  debtor  paid  him  a 
given  sum,  and  until  which  he  received  the  rents 
without  account,  so  that  the  estate  was  unprofitable 
or  dead  to  him  in  the  mean  time ;  and  the  exposition 
given  by  Glanville  seems  the  more  sound,  as  it  was 
rendered  at  a  very  early  period  of  our  history,  and 
while  yet  the  fetters  on  alienation  were  unremoved* 
We  ftiay  therefore  consider  the  vivum  vadium  to  have 
implied  a  security,  by  which  the  rents  of  land  were 
from  time  to  time  applied  in  reduction  of  the  princi- 
pal of  the  debt ;  and  the  mortuum  vaditmi  to  have 
originally  implied  a  security,  by  which,  until  pay- 
ment of  a  given  sum,  the  rents  of  land  were  ad  into- 
rim  lost  to  the  owner,  and  received  by  the  creditor 
and  unaccounted  for,  so  that  the  debt  remained  un- 
diminished, which  was  at  common  law,  as  before  re- 
marked,  in  die  event  of  the  creditor  dying  possessed 
of  the  pledge,  punishable  as  usury ;  and  it  must  be 
observed,  there  was  the  like  advants^e,  in  one  re- 
spect, to  the  debtor  in  this  form  of  mortgage,  as  in 
the  vivum  vadium^  viz.  that  the  estate  was  never  lost. 

There  is  no  trace  of  the  period  when  this  mode  of 
mortgage  fell  into  disuse.  In  its  stead  arose  the 
mortuum  vadium^  or  mortgage,  afterwards  so  well 
known  at  common  law,  and  thus  described  by  Little- 
ton (a).   ^^  Item ;  if  a  feoffment  be  made  upon  such 


{a)  Stc.  832. 
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condition,  that  if  the  feoffor  pay  to  the  feoffee  at  a 
certain  day,  &c.  fbrty  pounds  of  money,  that  then 
the  feoffor  jnay  re-enter,  &c.  In  this  case  the  feoffee 
is  called  tenant  in  mortgage,  which  is  as  much  as  to 
say  in  French,  come  mortgage^  and  in  Latin,  mortuum 
H)adium.  And  it  seemeth  ^  that  the  cause  why  it  is 
called  mortgage  is,  for  that  it  is  doubtful  whether  the 
feoffor  will  pay,  at  the  day  limited,  such  sum  or  not; 
and  if  he  doth  not  pay,  then  the  land  which  is  put 
in  pledge,  upon  condition  for  the  payment  of  the 
money,  is  taken  from  him  for  ever,  and  so  dead  to 
him  upon  condition,  &c. ;  and  if  he  doth  pay  the 
money,  then  the  pledge  is  dead  as  to  the  tenant,  &c/' 

It  is  somewhat  singular  that  Littleton  should  not 
refer  to  the  explanation  of  the  term  as  rendered  by 
Glanville;  and  we  may  conclude  that  the  original 
mortuum  vadium  had  by  this  time  totally  fallen  into 
disuse,  and  become  obsolete.  The  mortgage  de« 
scribed  by  Littleton  was  strictly  an  estate  upon  con- 
dition, that  is,  a  feoffment  of  the  land  was  made  to 
the  creditor,  with  a  condition  in  the  deed  of  feoff- 
ment or  in  a  deed  of  defeazance  executed  at  the  same 
time  (for  the  common  law  does  not  allow  a  feofiment 
to  be  defeazanced  by  matter  subsequent))  by  which 
it  was  provided,  that  on  payment  by  the  mortgagor 
or  feofibr  of  a  given  sum  at  a  time  and  place  certain, 
it  should  be  lawful  for  him  to  re-enter*  Immediately 
on  the  livery  made,  the  mortgagee  or  feoffee  became 
the  legal  owner  of  the  land,  and  in  him  the  legal 
estate  instantly  vested,  subject  to  the  condition  (a). 


[a)  In  Bacon's  Abridgment,  vol.  v.  page  15,  it  it  stated,  that 
''  the  mortgagor  before  forfeiture)  and  whilst  it  remain  uncertain 
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If  the  conditiaa  was  perfbrmed,  the  feoffor  re-entered 
and  was  in  of  his  old  estate,  paramount  all  the 
difiurges  and  incumbrances  of  the  feoffee,  .whether  in 
die  Per  or  in  the  Fost^  or  in  other  words,  above  all 
persons,  whether  claiming  through  the  feoffee,  as 
heir,  widow,  or  purchaser,  or  paramount,  or  collar 
terally  to  the  fedSee,  as  the  lord  by  escheat  and  the 
husband  by  curtesy.  If  the  condition  was  broken, 
the  feofiee's  estate  was  al»olute  and  his  estate  was 
indefeasible,  and  all  the  legal  consequences  followed 
as  though  he  had  been  absolute  owner  irbm*  the  time 
of  the  feoffment !  Biit  until  breach  of  condition,  posl 
session  was  not  in  general  given,  which  was  a  further 
distinction  between  this  mode  of  mortgage  and  the 
wvum  vadium  and  old  mortuum  vadium.  And  in  or- 
der to  protect  the  mortgagor  from  the  eviction  of  the 
mortgagee,  to  which  he  was  become  liable,  a  proviso 
was  inserted,  declaring,  that  until  breach  of  condi- 
tion, the  mortgagor  might  hold  the  estate ;  and  on 
the  other  hand,  the  mortgagor  engaged,  that  in  such 
event,  he  would  do  all  lawful  acts  for  further  assur- 
ance. 

Although  the  common  law  did  not  favor  condi- 
tions, but  required  strict  performance  of  them  (^), 
yet  it  was  in  certsun  cases  satisfied  with  the  per- 
formance of  the  intent  of  the  condition  (i),  though 
not  performed  in  words  i  and  although  a  difference 


whether  he  will  petform  (be  condition  at  the  thne  lifnited  or  Bot>^ 
hath  the  legal  estate  in  him."     This  is  a  mistake ;  the  legal  estate 
instantly  vests  in  the  mortgagee,  subject  to  be  defeated  on  per- 
formance of  the  condition  by  the  mortgagor.     ^  ^ 
{a)  jCo.Litt.  205.  a.                 (ft)  Shep.  Touch.  139. 
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WM  t^etk  (4^  betweai  conditions  to  preserve  and 
conditions ,  to  .destroy  an  estate,  the  fonncr  being 
alloiip^  to  be.  peiforoiAd ,  ast  neaar  tlie  condition  as 
covld  be^  :an[d.  the  .latter .  bd^ng  ^/^/&r$imi  Jt^m,  yet 
conditiQns  in  inortg^ea^  titer  pefforoiance  of  which, 
in  faptt^.d^troy^  the  estate  of  the  mortgagee,  wece 
favored  in  the  eye  of  the  law,  and  easier  conrideFoi 
as  belonging  to  th^  class  of  conditions  for  preserving 

The  general  rules  at.  common  law  regulating  tb^ 
perfiirmance of  conditions^  in  mor^age^  wefieaAfcd^ 
low: 

If  ^time  and  place  were  appointed  for  payment  of 
tbe.mon^y^  t^nd^i?  mniti  be  niader  accordingly ;  but 
if  no  place  were  appcnnta^^  then>  (4^e  naoney  being 
a  sum  in  gross,  and  collateral  to  thie  titlef  ta  the  land,) 
the  mortgagor  was  bound  to  seek  the  mortgagee 
and  tender  him  the  money  personally,  if  wiHiin  the 
realm,  and  it  was  not  sufficient  to  tender  it  on  the 
Jancl(4>.    ,  . 

If  no  time  were  appointed,  the  mortgagor  had  his 
whole  life  for  payment  of  it  (c), 

4 

If  no.  time  were  app0i9ted»  and  the  condition 
were,  if  the  mortgagor  pay  10/.  to  the  mortgagee, 
(without  mentioning  heirs,  &c.)  and  the  mortgagor 
died  without  paying  it,  the  condition  was  broken 


(a)  Co.  litt.  206.  a.  {b)  Ibid.  210.  b. 

(c)  Ibid.  208,  b. 
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and  the  estate  absolute  (a).  But  if  a  time  had  been 
appointed,  and  the  condition  had  been  that  the 
mortgagor  (without  more)  should  pay  to  the  mort- 
gagee lOil,  aiid  the  mortgagor  died  before  the 
day  (6)9  then  his  heir,  executor,  or  administrator,  or 
the  guardian  of  the  heir^  might  tender  the  money  at 
the  time,  and  save  the  condition. 

If  the  words  of  the  condition  were  for  pajrment 
unto  the  feoffee  or  his  heirs  (c),  the  money  could  not 
be  paid  to  the  executor  or  the  assign ;  if  ^^  to  heirs 
or  assigns,'^  and  the  mortgagee  transferred  the  mort- 
gage to  another,  it  might  be  paid  to  the  first  or 
second  feoffee  ((f);  or  if  the  first  feoffee  was  dead,  to 
his  heirs,  but  not  to  his  executors  (e),  for  the  law 
will  never  seek  an  icssign  in  law,  where  there  is  one 
in  feet  (/) ;  if  **  to  heirs,  executors,  or  assigns,''  it 
might  be  paid  to  either  (jg). 

If  the  condition  was  for  payment  by  the  mort- 
gagor  and  I.  S.  (/t),  payment  by  L  S.  alone,  after 
the  death  of  the  mortgagor,  was  good ;  but  not 
during  his  life. 

The  mortgagor  might  tender  the  money  on  the 
appointed  day,  at  any  convenient  time  in  which  the 
money  might  be  counted  before  sun-set  (i).    But  a 


(a)  Liu.  sec.  BS7.  [h)  Ibid.  S34. 

(c)  5  Co.  96.    Co.  Litt.  2ia  (d)  n>id, 

(e)  5  Co.  97.    Dyer,  180.  (/)  Co.  Litt.  210. 

(g)  Ibid.  (A)  Shep.  Touch.  HI.  . 

(«>  Wade'icasei  5Co.  115. 
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tender  made  at  any  other  time  in  the  day  was  good^ 
andyif  refiised^he  need  not  re-tender  it  byaconvenient 
time  before  the  last  instant^  and  he  might  pay  it  tied 
up  in  bags,  and  it  was  at  the  peril  of  the  mortgagee 
to  miscount  it  {a).  And  even  if  part  of  the  money 
were  counterfeit  coin,  and  the  mortgagee  accepted 
it,  it  was  a  good  performance  (&)• 

It  may  be  worth  inquiry,  whether  a  tender  in  Bank« 
notes  in  the  present  day  would  save  the  condition  at 
law.  The  legislature  has  enacted,  that  on  tender 
of  Bank-notes  in  satisfaction  of  a  debt,  and  refusal 
by  the  creditor,  the  debtor  shall  not  be  held  to 
special  bail  (c).  The  creditor  may  however  proceed 
against  him  by  action  at  law.  *  And  although  the 
debtor  may,  on  action  brought,  pay  the  money  ihta 
court  in  Bank-notes,  and  thus  stop  the  course  of  the 
action  (£)  \  yet  he  is  liable  to  costs,  yp  to  that  time.. 
It  should  therefore  seem,  that  a  tender  in  Bank* 
notes,  if  objected  to  by  the  creditor,  and  unless 
qiecially  provided  for  in  the  condition,  (which  is 
sever  done,)  is  not  such  a  tender  as  at  law  would, 
i^ve  the  condition  (^). 

It  was  also  held,  that  if  an  account  were  stated 
between  the  parties,  and  the  balance  paid(/),  or 
if  a  new  security  were  taken  by  bond  or  statute  (gr)) 
it  was  a  good  performance.    ^^  And  so  in  most  cases. 


(a\  Wade'&  Case,  5  Co.  115«  (&)  Ibid. 

(c)  57  Geo.  S.  cap.  91.  sec.  8.  (J)  52  Geo.  3.  c.  50. 

it)  Shep.  Touch.  1S6.  (/)  Co.  Litt.  SIS. 

(f }  Ibid.  %\% 
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vihete  by  a  condition  a  thing  is  to  be  done  one  way, 
afid  to  be  done  to  the  party  to  the  condition  him- 
seif^  and  not  to  a  stranger,  and  he  doth  accept  it  an« 
edier  way,  this  is  a  good  performance  of  the  condi- 
ti(^  volenti  non^t  injteria  (a)." 

The  law  was  stricter  when  the  condition  was  to  be 
performed  to  a  stranger,  or  to  affect  the  rights  of  third 
peUKms  (b)^  Thus  it  was  adjudged  (c),  that  if  the 
diortgagee  before  transfer  or  assignment  received  the 
moneys,  and  returned  the  whole  or  part  to  the  mort- 
gagor, it  was  a  good  performance  of  the  condition ; 
but  where  the  condition  was  Ibr  payment  to  the 
ifeofl^,  his  heirs,  or  assigns  (d)j  and  the  feoffee  trans- 
fei^red  the  mortgage  and  died,  and  the  mortgagor 
paid  the  money  to  the  heir  of  the  &st  mortgagee 
who  returned  part^  this^  was  held  no  good  per- 
f<H*mance  to  divest  the  lands  from  the  alienee,  or  to 
injure  the  rights  of  third  persons. 


*  If,  at  the  appointed  day,  legal  tender  of  the  money 
was^nadeand  refUsed,  or  no  person  was  ready  to 
receive  it,  the  condition  was  satisfied,  and  the  mort- 
gagor  or  his  heirs  might  re-enter  (e)»  But  here  a 
distinction  was  taken  between  a  sum  by  way  of  gift 
secured  on  Und,  and  a  debt(/)i  The  former  was  in 
such  case  absolutely  Iqst^  but  the  latter  was  con- 


{a)  Shep.  Touch.  14S. 

\b)  5  Co.  96.    Cro.  Eliz.  563.    Moor,  708.    Co.  Litt.  209.  b. 

(c)  Powell  V.  Bartholomew,  Mich.  40  and  4*1.    Eliz.  B.  R. 

(d)  GoodaU^B  eaie,  5  Co.  96.         (e)  Dyer,  18L  Co.  Litt.  20d. 
{/}  5  Bac.  Ab.  21.    Co.  Litt  209.  b. 

7 


Chap.  11.]    Of  Mortgages  at  Common  Lcm.  17 

didei^fl  ^^  si^^I  subsisting  as  a  personal  duty^  and 
inight  |)e  cepoyered  by  actiqn  at  law. 

It  must  be  further  remarked,  this  right  of  re-entry 
on  performance  of  the  condition,  was  neither  alien- 
able nor  devisable,  and  could  be  reserved  only,  as 
before-mentioned,  to  the  feoffor  or  his  heirs. 

Thus  mortgages  stood  at  cpmmon  law,  incum-* 
bered  with  the  systeip  from  which  they  originated* 
and  attended  with  ruinous  consequences  tp  the  \mr 
fortunate  debtor ;  and  it  is  ciifficult  to  conceive,  had 
the  Courts  of  law  been  so  inclined  (whioh  it  does 
seem  they  were),  on  what  principle  they  could  have 
proceeded  in  giving  the  debtor  relief*  The  for- 
feiture was  complete  j  the  mortgagee,  by  the  default 
of  the  mortgagor,  had  become  the  absolute  owner  of 
the  estate;  it  could  not  be  divested  from  him  with- 
out  a  reconveyance,  and  there  remained  no  remedy 
short  of  an  actual  legislative  enactment,  without  dis- 
turbing the  settled  land-marks  of  property  («). 


(a)  Notwithstanding  the  rigour  with  which  the  commoa  law  pu- 
nished the  breach  of  the  condition,  yet  it  is  clear  from  the  concur- 
rent  testimony  of  all  our  old  dramatic  writers,  the  chroniclers  of 
their  times,  that  the  law  was  opposed  to  the  better  feelings  of  the 
people,  and  that  a  considerable  degree  of  obloquy  attended  those 
who  took  advantage  of  it.    Thus  in  Beaumont  and  Fletcher : 

Alaths. — Thou  hast  undone  a  faithful  gentleman, 
By  taking  forfeit  of  his  land. 

Algripe. — I  do  confess.  I  will  henceforth  practise  repentance. 
I  will  restore  all  mortgages^  forswear  abominable  usury. 

The  Night  Walker^  or  Little  Thief. 

C 
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Happily  a  jurisdiction  was  arising^  under  which 
the  harshness  of  the  common  law  might  be  softened 
without  an  actual  interference  with  its  principles^ 
and  a  system  might  be  established  at  once  consistent 
with  the  security  of  the  creditor,  and  with  a  due  re- 
gard for  the  interests  of  the  debtor. 


It  may  under  this  head  be  lastly  remarked,  that  at 
the  present  day,  if  the  condition  be  that  on  pay- 
ment, &c.  the  feoffee,  &c.  shall  reconvey  or  reassign 
the  estate,  there,  notwithstanding  the  performance 
of  the  condition,  an  actual  reconveyance  or  reassign- 
ment will  be  necessary. 


1 


'(     19    ) 


CHAPTER  III. 

f 

Of  Mortgage^  with  Equity  of  Redemption. 

It  has  been  already  said,  that  by  the  civil  law  the 
debtor  might  redeem  the  estate  on  payment  of  his 
debt  at  any  time  before  sentence  passed.  It  has 
been  seen  how  decidedly  opposed  to  this,  is  the  doc- 
trine of  forfeiture  at  common  law.  The  absolute 
forfeiture  of  the  estate,  whatever  might  be  its  value, 
on  breach  of  the  condition^  was  in  the  eye  of  equity 
a  flagrant  injustice  and  hardship,  although  perfectly 
accordant  with  the  system  on  which  the  mortgage 
itself  was  grounded.  No  wonder  then  that  our  courts 
of  equity,  founded  on  the  principles  of  the  civil  law, 
should,  as  they  increased  in  power,  attempt,  by  an 
introduction  of  those  principles,  to  moderate  the  se* 
verily  with  which  the  common  law  followed  the 
breach  of  the  condition.  They  did  not  indeed  make 
the  attempt  of  altering  the  legal  effect  of  the  forfeit- 
ure at  common  law ;  they  could  not,  as  they  might 
have  wished,  in  conformity  to  the  principles  of  the 
civil  law,  declare  that  the  conveyance  should,  not- 
withstanding forfeiture  committed,  cease  at  any 
time  before  sentence  of  foreclosure,  on  payment  of 
the  mortgage-money ;  but  leaving  the  forfeiture  to  its 
l^al  consequences,  they  operated  on  the  conscience 
of  the  mortgagee,  and  acting  in  personam  and  not  m 
rem^  they  declared  it  unreasonable  that  he  should  re- 
tain for  his  own  benefit,  what  was  intended  as  a  mere 
pledge }.  and  they  adjudged  that  the  breach  of  the  con- 

c  2 
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dition  was  in  the  nature  of  a  penalty,  which  ought  to 
be  relieved  against,  and  that  the  mortgagor  had  an 
equity  to  redeem  on  payment  of  principal,  interest, 
and  costs,  notwithstanding  the  forfeiture  at  law. 

Against  the  introduction  of  this  novelty,  the 
judges  of  common  law  strenui3usly  opposed  them- 
selves;  and  though  ultimately  defeated  by  the  in- 
creasing power  of  equity,  they  nevertheless  in  their 
own  courts  still  adhered  to  the  rigid  doctrine  of  for- 
feiture, and  in  the  result,  the  law  of  mortgage  fell 
almost  entirely  within  the  jurisdiction  of  equity. 
There  is  no  record  of  the  time  when  this  equity  was 
first  granted.  In  the  before  mentioned  cases  of 
Wade  (a)  and  Goodall  (J),  which  were  decided  to- 
wards the  end  of  the  reign  of  Queen  Elizabeth,  the 
partiets  do  not  seem  to  have  entertained  the  idea  of 
any  remedy  existing  for  the  mortgagor's  relief,  if  the 
forfeiture  was  established  at  law,  although  Tothill 
mentions  a  case  in  the  S7th  year  of  Elizabeth's 
reign  (c),  in  which  the  equity  was  decreed  j  and  it 
must  soon  after  this  time  have  been  generally  in  prac- 
tice, for  there  is  a  case  decided  in  the  first  year  of 
Charles  the  First  ((/),  in  which  the  doctrine  seems 
fully  admitted.  It  was  a  question  as  to  a  mortgage 
term  which  had  been  forfeited  by  non-payment  ac- 
cording to  the  condition  j  and  the  Court  held,  that 
although  the  money  was  not  paid  at  the  day,  but 
afterwards  j  yet  the  term  ought  to  be  void  in  equity^  as 

r : — r- : : 

.  .  (a)  5  Co.  115.  \b)  Ibid.  96. 

(c)  Langford  y.  Barnard,  TothiI]/134. 

(d)  Emanuel  College  v.  Evans,  1  Rep.  iii  Chancery,  10. 
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wdl  as  on  a  legal  payment  it  would  bavte  been  vend 
at  law.  In  the  intermediate  reign  (^  Kidg  James  the 
First,  the  Courts  of  equity  became  established  in 
powter,  tmd  th^  larne  period  may  be  reasonably  as- 
signed ak  that  in  ^ich  the  doctkine  of  equity  of  re- 
demption was  fully  recognised. 

No  sooner,  however,  was  this,  eqijiitabl^  j>rinciple 
established,  than  tfa6  cupidity  of  creditors  induced 
th't^m  to  attempt  its  evasion,  and  it  was  a  bold  but 
necessary  decision  of  equity  that  the  debtCH*  could 
not,  even  by  the  most  solemn  engagement^  entered 
into  at  the  time  of  the  loan,  precklde  himself  from 
his  right  to  redeeUb ;  for  in  every  other  instance  pro- 
bably, the  rule  of  law,  modus  et  convenHo  vincw^t  le^ 
gemj  is  allowed  to  prevail.  In  truth  it  required  all 
the  firmness  and  wisdom  of  the  eminent  judg^  ^ho 
successively  pr^ided  in  the  Conrts  of  ^uity,  to  pre- 
vent this  equitable  j^sdiction  facing  nullified  by  thfe 
artifice  of  the  parties. 

But  those  Courts,  looking  alw&ys.  at  the  intent,  sirii 
not  at  the  form  of  things^  disregarded  kli  the  de<- 
fstices  hf  which  the  creditor  surrounded  himself,  and 
kid  down  as  plain  and  undeviSEttifag  rules  (a),  thM  jt 
was  inequitable  the  creditor  should  obtain  a  collateral 
or  additional  advantage  through  the  necessities  of 
his  debtor,  beyond  the  pay mei^t  idf  pritttfpal,  ShteMst, 
and  costs  ;  and  they  established  ad  prfn'cijiles  not  to 


,  1  • 


(n)  Ne^eoAb  V.  Bonhaoi,  2  Vdnt,  864.    1  Vem.  7.  314.  ^3- 
Howard  v.  Harris,  1  Vern.  1S4.    Jtoon  v.  EJtWb,  2  Ciu  Ca.  »i 
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be  departed  from,  that  once  a  mortgage  always  a 
mortgage ;  that  an  estate  could  not  at  one  time  be  a 
mortgage,  and  at  another  time  cease  to  be  so,  by  one 
and  the  same  deed ;  and  tnat  a  mortgage  could  no 
more  be  irredeemable  than  a  distress  irrepleviable ; 
that  the  law  will  control  even  an  express  agreement 
of  the  parties,  and,  by  the  same  reason,  equity  will 
let  a  man  loose  from  his  agreement,  and  even  against 
his  agreement,  admit  him  to  redeem  a  mortgage  (a); 
and  that  whatever  clause  or  covenant  there  may  be 
in  a  conveyance,  yet  if  upon  the  whole  it  appear  to 
have  been  the  intention  of  the  parties  that  such  con- 
veyance shall  only  be  a  mortgage,  or  pass  an  estate 
redeemable,  a  court  of  equity  will  always  construe 
it  so  (£)• 

Acting  on  these  principles,  they  decided  that  no 
condition  could  be  valid  restricting  the  right  of  re- 
demption within  a  given  or  limited  time,  as  in  KeU 
vington  v.  Gardiner  (c),  where  the  right  of  redemp- 
tion was  attempted  to  be  confined  to  the  lifetime  of 
the  mortgagor;  and  in  Newcomb  v.  Bonham(cf), 
where  the  like  attempt  was  made.  And  although  the 
decree  for  redemption  made  by  Lord  Chancellor 
Nottingham  in  the  last-mentioned  case  was  ultimately 


(a)  1  Vem.  19S.  ei  vide  East  India  Company  ▼.  Atkyns,  Co- 
niynsy  S^,  where  arguendo  it  is  said^  equity  will  relieve,  even  if 
the  mortgagor  take  his  oath  not  to  redeem. 

(i)  5  Bac.  Ab.  5. 

(c)  Kelvmgton  v.  Gardiner,  cited,  1  Vem.  192. 

id)  Newcomb  v.  Bonham,  1  Vem.  7.  et  vide  Jason  v.  Eyre, 
suprQ*    Price  v.  Perrie,  9  Freem.  258. 
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reversed  by  Lord  Keeper  North,  yet  that  was  done 
on  a  principle  which  will  be  hereafter  expldned,  and 
does  not  at  all  militate  against  the  general  pnnciple 
above  stated. 

Nor  did  the  attempt  better  succeed  to  confine  the 
right  of  redemption  to  a  particular  line  or  class  of 
heirs,  for  where  a  man  having  mortgaged  his  lands  {a  )9 
amongst  which  were  estates,  which  after  marriage 
had  been  limited  by  way  of  additional  jointure  to  his 
wife,  and  the  proviso  was,  if  the  mortgagor,  or  the 
heirs  male  qf  his  body^  should  pay,  &c.  then  he  or 
they  might  re-enter ;  and  he  covenanted  that  no  one 
but  himself,  or  the  heirs  male  of  his  body,  should  be 
admitted  to  redeem.  The  jointress,  after  the  death 
of  her  husband,  without  issue,  filed  her  bill  to  re- 
deem, and  it  was  decreed,  notwithstanding  an  at- 
tempt made  by  the  mortgagee  to  support  the  agree- 
ment, on  the  pretence  that  he  had  purchased  the 
estate  from  the  father  of  the  mortgagor,  who  was  te* 
nant  for  life  only,  and  had  afterwards  been  evicted 
by  the  mortgagor  as  tenant  in  tail  male,  and  that 
the  intention  was,  if  the  mortgagor  had  no  issue 
male,  to  make  the  mortgagee  some  compensation  for 
his  loss;  but  of  which  understanding  between  the 
parties  no  proof  was  adduced. 

The  report  of  the  above  case  states,  that  the  Lord 
Keeper  in  decreeing  redemption,  added,  he  did  so  the 
rather,  because  the  defendant  had  a  covenant  for  the  re- 
payment of  his  money,  and  therefore  it  was  in  the 

(a)  Howard  t.  Harru,  2  Chan.  Ca«  m*  , 
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power  of  the  mortgagee  to  have  initde  it  a  rtiortgage 
at  any  time,  which  would  bring  it  Withifli  another  rule 
hereafter  mentioned,  viz.  that  a  mortgage  cannot  be  a 
mortgage  on  one  side  only,  but  mustbetnutual.  It  v& 
however  clear,  that  the  omission  either  of  a  bond  or 
covenant,  which  ate  collateral  securities,  creating  a 
personal  obligation  on  the  mortgagor,  will  make  iio 
difierence  iti  the  right  to  redeem,  for  (ja)  every  loan 
implies  a  debt ;  and  the*  right  to  redeem  proceeds  on 
the  principle  before  stated,  viz.  thit  a  creditor  shall  not 
obtain  an  advantage  by  his  security,  beyond  his  prin- 
cipal, interest,  and  costs.  The  bond  or  covenant  may 
tend  to  explain  a  transaction,  and  shew  the  intention 
of  the  parties  in  a  doubtful  case  to  create  a  mortgage ; 
h  may  be  good  matter  of  evidence  j  but  neither  of 
them  is  a  necessiary  ingredient  in  the  creation  t)f 
inortgage ;  for,  to  apply  the  remedy,  equity  only  re- 
quires to  be  satisfied  that  the  conveyance  was  origi- 
nally intended  as  a  security  for  the  payment  of  u  sum 
of  money,  whatever  form  the  security  may  take. 

Accordingly  equity  will  admit  even  parol  evidence 
to  shew  the  conveyance  was  intended  by  Way  of 
security  only.  A  case  decided  by  Lord  Chahcel- 
for  Nottingliam  is  one  of  frequent  reference  {h). 
A  man  agreed  to  lend  money  on  mortgage,  and  it 
was  proposed,  as  was  formerly  practised,  that  the  mort- 
gagor should  execute  an  absolute  conveyance,  and 
that  there  should  at  the  same  time  be  a  deed  of  de- 


fa)  1  Pr.  Wms.  271.    2  Atl.  496. 
(^)  Sir  (j.  Maxwell  v.  Lady  Ktontacafe,  Pre.  Cha.  526. 


febuted  the  ddnveyante,  a'hd  then  Ae  tnoftga^ee  rfe- 
ftt^ed  15  executb  f^e  defeazante.  Lotd  Ndttiiighani 
(kftfer  the  st&tdtfe  of  frauds)  kdlftitfed  parol  tevidencfe 
to  shew  the  ^r^emedt,  ^nd  dieicteefd  against  Uie 
ffaortgagee* 

So  Lord  Hardtcdckle  says  (a)^  ^^  (to^pUBe  k  petDob 
M^o  advances  moiiey  sliould,  After  he  ( the  tn6lkjg^^ 
gbr)  has  ekecutied  the  ibsolbte  cfotiveyMifce,  ttf^ 
to  execute  the  defea^^^nce.  Will  hbt  f&is  OotiTt  te^ 
lieve  against  the  fi^ttd  ?''  Again,  itt  uribtb^taS^  (6)^ 
he  expressly  recogtiizeis  th@  s&iitfe  ddctarihe,  VkA.  t% 
the  subsequent  case  of  Joy  ties  v.  IStathiM  (c),  tbe 
Lord  'Chancellor  observed,  '^  Su|)^Si&  liti  agi:^etteiit 
fi>r  a  mortgage  drawn  by  the  khoitgagee,  the  tnfort- 
gagor  being  a  inatksmab,  Md  rtie  n>ortgagee  bibit  to 
insert  a  covenant  for  redetfiptiott,  and  then  brings  k 
bill  to  foreclose,  shall  not  the  mortgagor  beatUbbrty 
in  this  Court,  upon  reading  evidence  to  shew  the 
omission  ?*'  So  where  (^  an  aibsol\it6  cdnVeyiince 
is  made  for  a  certain  ^m  of  mbnfey,  ^hd  die  periioh 
to  whom  it  is  made,  instead  df  ehterittg  iand  receiv- 
ing the  profits,  demands  rnterest  for  his  money,  Itnd 
has  it  paid  him,  this  Wifl  be  admitted  fjb  eixplain  Ifte 
nature  of  the  conveyance  \  and  if  the  bonveyaiice  b^ 
id)s(olute,  anfd  a  bill  be  filed  to  redeem,  and  the  de- 


(a)  Walker  v.  Walker^  2  Atk.  99.    Dixon  ▼•  Parker,  2  Vef  • 
225. 

{b)  Young  V.  Peachey,  '2  Atk.  '257. 
(c)  Joynes  v.  Statham,  S  Atk.  587. 
{d)  Maxw^  V.  Moidtkcift'ey  supra^ 
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fendaat  swear  it  was  an  absolute  purchase ;  never- 
theless parol  evidence  will,  it  seems,  be  admissible 
to  shew  the  contrary  (a).  And  an  indorsement  on 
the  deed  of  conveyance,  signed  by  the  mortgagor 
only,  is  evidence  to  shew  the  intent  (£) ;  as  is  also  a 
note  in  writing  signed  by  the  parties  (c) ;  and  in 
an  instance  where  an  absolute  conveyance  for  80/. 
^as  made,  and  on  bill  filed  to  redeem,  the  defendant 
by  his  answer  insisted,  that  it  was  intended  to  be  an 
absolute  conveyance  without  proviso  and  condition 
for  redemption,  but  admitted  it  was  in  trust  after  pay- 
ment of  the  80/.  and  interest,  for  the  plaintiff's  wife  and 

.  children,  but  no  such  trust  was  declared  by  writing. 

.  Hie  plaintiff  insisted,  that  as  the  defendant  had  con- 
fessed he  was  not  to  have  the  estate  absolutely,  and 
had  not  proved  the  trust,  he,  the  plaintiff,  w^  en- 
titled to  redeem.  The  Court,  however,  decreed  the 
^trust  for  the  benefit  of  the  plaintiff's  wife  and  chil- 
dren (rf)v. 

Nor  will  the  Courts  permit  the  mortgagee  to  clog 
the  equity  of  redemption  with  any  bye-agreement  (^), 
so  as  to  gain  an  undue  advantage.  Thus  in  a  case, 
in  which  money  was  lent  on  mortgage  at  6  per  cent 
and  by  a  separate  deed,  the  mortgagor  covenanted 
to  convey  to  the  mortgagee,  if  he  (the  mortgagee) 
thought  fit,  ground-rents  at  twenty  years^  purchase, 
to  the  value  of  16,000/.    On  bill  filed  to  redeem. 


(a)  Frankljrn  v.  Fern,  Barnard.  30.  (b)  Ibid. 

(c)  Clench  v.  Witherby,  Finch  Rep.  376. 

(d)  Hampton  v.  Spencer,  2  Vem.  288. 

(e)  Jennings  v.  Ward  and  othe»j  2  Vern.  520. 
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on  the  usual  terms  of  payment  of  principal,  inr 
terest,  and  costs,  the  defendant  insisted  on  the 
agreement ;  but  the  Master  of  the  Rolls  decreed  ac- 
cording to  the  prayer  of  the  bill* 

And  so  careful  is  equity  to  protect  the  debtor 
against  the  oppression  of  his  creditor,  that  it  will  not 
allow  the  mortgagee  to  enter  into  a  contract  with  the 
mortgagor,  at  the  time  of  the  loan^  for  the  absolute 
purchase  of  the  lands  for  a  specific  sum,  in  case  ci 
default  made  in  payment  of  the  mortgage-money  at 
the  appointed  time,  justly  considering  it  would  throw 
open  a  wide  door  to  oppression,  and  enable  the  cre- 
ditor to  drive  an  inequitable  and  hard  bargain  with 
the  debtor,  who  is  rarely  prepared  to  discharge  his 
debt  at  the  specific  time  {a). 

But  we  must  be  careful  to  distinguish  between  the 
last-mentioned  rule,  and  a  case  with  which' it  may 
be  confounded,  viz.  an  agreement  by  the  mortgagor 
in  case  of  sale,  to  give  the  mortgagee  a  preference 
of  pre-emption,  which  if  clainred  within  a  reasonable 
time  will  be  enforced  {b)  •  And  although  at  first  view 
this  may  seem  to  be  within  the  objection  raised  by 
equity,  viz.  that  of  giving  the  creditor  a  collateral 
advantage  over  and  above  his  principal  and  interest, 
yet  on  closer  inspection  it  will  be  found  clear  of  the 
rule.    The  option  is  still  left  with  the  mortgagor ; 


(a)  Price  V.  Perrie,  2  Freem,  258.  Willett  v,  Winnell,  1  Vera, 
488..  Bowen  v.  Edwards,  1  Rep.  in  Chan.  222. 

(A)  Orby  V.  Trigg,  2  Eq.  Ca.  Ab.  599. 24.    9  Mod.  2. 
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fti  nlAy  redeem  or  sell,  nor  Is  h^  tied  down  to  j)riee; 
%!1  that  is  stipulated  for  is,  that  if  be  thinks  fit  to  sell, 
ft*  s'hall  give  the  tnOrtgagee  the  refusal.  In  Wiilett 
V.  Winnell  and  Boweh  v*  Edwards,  the  sale  W^s  com- 
pulsory, and  the  price  stipulated. 

Tke  rolfe  ihust  be  further  distingoished  from  the 
tsteeb^  in  wfaitoh  the  Conrts  have  considered  the  agtee- 
ifieht  not  b>  ftmount  to  a  mortgage,  but  to  be  n 
^omHliorkd  pwcha3e^  and  in  which  instances,  the  v6n- 
IdoT  will,  it  ise^ms,  be  kept  to  his  contract.  Of  this 
vhsBBS  is  the  ctee  of  an  agreeihevit  for  the  purchase  of 
Hhe  equity  of  redemption  entered  into  bond  jide  and 
^ttbseqnently  to  a  mortgage  which  was  made  and 
concluded  without  reference  to  tany  such  agreement, 
followed  by  a  subsequent  agreement  betWe^en  the 
parties,  that  the  mortgagor  may  have  the  estate  on 
payment  df  j[)rincipai,  interest  atid  costs  (a>;  and 
also  the  case  of  a  release  Of  tiie  equity  of  redemption, 
i!«rith  a  collateral  agreement  to  reconvey  on  i-epay- 
inent  of  die  purchase-moUey'(&).'  And  in  this  class 
ttlso  is  the  case  of  Sablnie  v.  Birrell,  ifnfra. 

A  further  di^nctiovi  has  beeti  al^o  tn&de  in  & 
lease,  on  which  the  authorities  do  not  seiem  to  be  ^iery 
<ilear'j  viz». between  mortgages  and  defeasible  pur- 
x:hAses  (as  they  are  called)  subject  to  repurchase 
within  a  limited  time.  Where  the  interest  is  taken  by 


(a)  Cotterell  v.  Purchase,  Ca.  Temp.  Talbot,  61. 

(b)  Endaworth  v.  Griffiths,  15  Vin.  Ab.468.    PL  8.    2  Eq.  Ca. 
Ab.595.    PI.  6.    5B.  P.C.184.    BacAb.5.9. 
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way  of  rentrclijirge)  &f  it  is  said  thfit  in  the  Ifttsi^ 
ca^  the  stipulatiQl]|9  made  b«<;\f  q^n  th?  p^^rties  ign^ 
.  be  strictly  adhered  to,  or  the  estate  of  tl)^  grj^nf^g^ 
will  become  absolute* 

The  cases  OB  which  this  doctrine  relets  dufe  Wloyev 

V.  Lavingtou  (a)^  and  MeUor  v,  I^eis  (6), 

In  the  first  of  the$e  cases,  ^  man  in  conside^ar 
tion  «f  800^  granted  to  anqther  f^  rent  of  48/.  in  fee, 
with  a  condition,  Ijhat  if  the  grantor  shoiild  at  any 
time  give  t^otiee  of  his  intention  to  pay  in  the  cqn- 
sidemtlQn«moqey  by  instalments  of  lOQ^  every  six. 
months,  and  shoiild,  pursuant  to  such  itptice,  j^ 
thje  sftid  money  and  ipterest  at  aan/  tme  durpi^  hij^ 
kfiit  the  grant  9hoi(ld  be  void.  There  was  qo  cove* 
nant  to  pay  the  money,  and  the  rafie  of  interest  yj^^ 
then  10/.  pet  cent  being  much  above  the  am9unt.  of 
the  annuity.  The  grantor  was  dead  ;  the  grantee  had 
comteyed  the  rentrcharge  to  a  purchaser,  and  9i^ty 
years  had  elapsed.  A  bill  wa9  brought  by  t^e  hei^ 
of  the  gxantor  to  redeem,  and  it  i/7a9  diso^isspd^ 
And  ia  the  second  of  these  cases,  a  map  mortr 
gaged  lands  in  fee  to  secure  2QQ/«  and  (he  mqrt-: 
gagees  demised  the  lands  to  the  mortgagor  for  5,000 
years,  at  a  yearly  rent  of  12/.  for  the  first  three 
yeaqi,  and  10/.  for  the  residue  of  the  term,  with  a 
proviso,  that  if  in  the  space  of  three  year?  the.  9PPA 
was  paid  witJi  interest,  the  premises  should  be  xfh 


•«itaw^M« 


ia)  1  P.  VViUialkis,  d68  (I)  2  Atk.  49i. 
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conveyed.  The  money  was  charity^money  directed 
to  be  laid  out  in  land,  and  the  rents  applied  for  cer- 
tain purposes.  After  forty-eight  years,  a  bill  wa9 
filed  to  redeem ;  a  new  trustee  of  the  charity  resist- 
ed  on  the  Aground  that  it  was  an  absolute  purchase, 
and  the  Master  of  the  Rolls  decreed  accordingly. 
On  appeal  to  Lord  Chancellor  Hardwicke,  he  said 
there  was  a  difference  between  such  an  agreement  as 
this  relating  to  a  rent-charge  issuing  out  of  land,  and 
an  agreement  relating  to  the  land  4tself.  And  sa 
likewise  the  case  of  creating  a  rent-charge  out  of 
lands  and  mortgaging  a  rent-charge  was  of  different 
considerations.  Where,  he  asked,  was  the  fraud  in 
thp  present  case  ?  the  land  itself  was  not  parted 
with ;  it  was  merely  buying  a  rent-charge,  and  it  was^ 
plainly  the  intention  of  the  parties,  that  after  the  end 
of  three  years  the  interest  should  be  changed  into 
a  rent-*charge,  and  be  irredeemable. 

This  point  does  not  seem  of  late  years  to  have 
come  before  the  Courts,  and  it  is  submitted,  that  it  is 
safer  to  consider  these  cases  as  decided  on  the  special 
circumstances  attending  them,  than  as  establishing  a 
general  principle  for  the  decision  of  other  cases. 

Some  writers  (a)  have  also  considered,  that  the 
general  rule  before  stated  y  viz.  that  the  mortgagee 
shall  not  be  allowed  to  enter  into  a  contract  with 
the  mortgagor  at  the  time  of  the  loan  for  the 


(a)  5  Bac.  Ab.  12.    Powell  m  Mortgage,  4th  Ed.  1  Vol.  ITS. 
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lute  purchase  of  the  land  for  a  specifio  suin,  in  case 
of  de&ult  on  payment  of  the  mortgage-money  at 
the  appointed  time,  does  not  apply  in  case  the  pay- 
ment of  the  money  advanced  and  interest  be  limited 
to  a  particular  period,  and  for  this  doctrine  the  case 
of  Tasburgh  v.  Echlin  and  others  (a)  is  advanced 
as  an  authority.  But  it  is  submitted  that  this  case 
\iras  determined  on  circumstances  so  special,  it  is 
scarcely  an  authority  for  any  subsequent  -  case,  and 
diat  it  is  hardly  applicable  to  the  matter  in  question ; 
the  circumstances  were  briefly  these : 

John  Tasbuigh  was  possessed  of  the  residue  of  a  be- 
neficial term  of  116  years  in  lands  in  Iceland,  under 
a  grant  from  the  crown,  at  a  certain  rent.  Sir  John 
Eustace  was  seised  of  the  reversion  by  a  subsequent 
grant.  In  May,  1681,  £ustace,  in  consideration  of 
200iL,  conveyed  the  reversion  to  a  trustee  fi>r  Tas-^ 
burgh,  with  a  proviso  for  redemption  on  payment  of 
2002i  and  interest  within  five  years,  and  with  a  dedara- 
tton  that  if  the  money  was  not  paid  in  that  time,  the 
estate  of  the  trustee  should  be  absolute  and  indefeasi- 
ble, and  Eustace  should  be  for  ever  debarred  firom  all 
light  and  relief  in  equity,  and  Eustace  thereby  (in  de- 
ficit of  pa3anent)  released  to  the  trustee  all  his  right  to 
redeem.  There  was  no  covenant  for  payment  of 
tbe  mortgage-money.  Neither  principal  ^  interest 
was  paid  within  the  five  years,.and  Tasburgh  having 
no  remedy  at  law  by  reason  of  the  security  being  re- 
versionary, filed  his  bill  in  Chancery  in  Ireland  in  1 687, 


(a)  Tasburgh  v.  Echlin  and  others,  2  B.  P.  C.  265. 
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io  tfy^  ns^g^  ^  \^^  trustee,  for  a  Ibr^qlq^yre*  Eui}r 
^96  b^yiQg  ^od  oqt  ^JUi  process  qf  cont^n^pt  tp  ^  seir. 
q.i|^t:r94^pn«  appe£U*edl>y  bis  clerk  in  M^y,  1^^8,  an4 
I^s  an^^^r  \fa^  to  be  ts^e^  by  commissioi)  ip  Eoglan^^. 
wd  it  ^fis  prder^d  ^^t  if  tho  same  v?^  not  returned 
tiy  the  ^  of  JPuqe  follpwing,  the  caysQ  sjiouldbp  set. 
d<^W9  to  1?Q  ii^^ird,  wd  the  WU  tajf  ^p  |irp  cpnj(&«^.  4 
%ther  tit99  wa^  »fterw»pd»  g?v^i|  biip,  a»4  OO  a;i§wer 
bei«g  p^t  in,  ^  ordep  fcr  foyeclosur^  vdf^  9iade,  linle$;§ 
principal,  iirter^pt  wd  qost^  were  paid  b<?fftre  the  1  itji 
of  December,  1^S9.  Ti>^  money  W98  QQt  paid>  aqd 
Eustace  returned  to  Ireland  and  died  without  issue, 
h4\^Qg  acquiesced  foo  eighteeq  yeacs  under  the  de- 
cwe;  but  the  order  fim  fbreclosuie  was  nevjer  made.ab« 
solute*  Tasburgh  died  in  1 6£|  1 ,  and  Henry  Tasbui^h 
Qtiterpdas  his  heir  at  law,  and  on  the  24th  of  August^ 
li%2a,  domised  the  preauses  to  Maon^qiara  fi)r  thirty- 
one  years,  at  a  yearly  sent  of  iSOl.  In  Septembac, 
Vi2&^  the  Qo^eiceiBa^s  of  Eustace  filed  their  bill  in 
IxdflAd,  suggesting  surprise,  fraud  and  imposition, 
in.  pbtaining  the  decrpe  oi  foreclosure,  and  piiaying. 
the  aame  might  be  xseversed,  and  it  was  docse^d* 
Vpprn  this  there  was  an  appeal,  and  tb^  decraiP  q£ 
rQy^i:sai  was  r^eversed^ 

ItiftMibjcnitted  that. U  is  ^fficult  \g  concgivf;  $, 

(aae  cm  \^  docided  on.  gi^Mnd$Ieg;.f»ypm-at>le  tli^; 
t^e  pE«ic0$}ing,  fQr  6$tahU$I)iQg  aq  «:(pept4p9  sp  §$r 
tonsiyfs.  gs  Uiftt  cpijteniilBd  for»  tp  t^^  g^^Q^r^  firinr 
cipie  ia  qttfiip^QP  j  an  e»jcppl*P»»  tQ<>»  Ti^iph  WQul^, 
go  fiir  to  introduce  the  very  evil  against  which  equity 
has  been  so  carefiil  to  guard }  and  it  is  conceived,' 
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that  notwithstanding  the  case  of  Tasburgh  v.  Echlin, 
the  general  principle  remains  unshaken  (a). 

The  same  beneficial  principle  which  operates  in  fa- 
vour of  the  mortgagor^  will  operate  also  in  favour  of 
his  creditors ;  as  (i)  where  a  man  having  made  seve- 
ral mortgages  of  his  land,  the  first  mortgagee  filed 
his  bill  of  foreclosure  against  the  mortgagor  and  the 
other  creditors ;  a  decree  nisi  was  obtained,  and,  to 
save  the  estate,  one  of  the  creditors  and  defendants, 
with  the  consent  of  the  other  creditors,  redeemed, 
upon  an  understanding  between  them  that  the  other 
creditors  should  redeem  him  by  a  given  day.  The 
money  was  not  paid,  and  after  twenty  years'  posses- 
sion and  considerable  sums  laid  out  in  improvements,' 
redemption  was  decreed,  and  the  defendant  was  al- 
lowed only  necessary  repairs  and  lasting  improve- 
ments. 

It  has  been  already  mentioned  (c),  that  it  is  held  a 
mortgage  cannot  be  a  mortgage  on  one  side  only ; 
it  must  be  mutual  (d) ;  that  is,4f  it  be  a  mortgage  with 
one  party,  it  must  be  a  mortgage  with  both.  The 
reverse  of  this  was  formerly  attempted  to  be  esta- 
blished i  viz.  that  it  must  be  a  mortgage  wjth  both 
or  with  neither,  so.  that  it  was  argued  (e)  that  none 
could  come  to  redeem,  if  the  mortgagee  could  not 


(a)  Sedvide  Powell  on  Mortgages,  4  £d«  1  Vol.  183. 

\b)  ExtoQ  V.  Greaveft,  1  Vern.  138.  (c)  Ante  page  24. 

(d)  Howard  v*  Harris,  supra. 

[e)  Coplestone  v.  Boxwell|  1  Cb.  Ca.  1.  White  v.  Ewer,  2  Vent. 
540. 
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compel  the  payment  of  the  mortgage-money ;  but  it 
is  submitted  the '  former  is  the  true  principle.  The 
mutuality,  however,  need  not  run  quatuor  peeUbus  ; 
the  rule  only  requires  that  it  shall  not  be  competent 
to  one  party  alone  to  consider  it  a  mortgage.  In 
other  respects  the  rights  of  the  parties  may  be  dif- 
ferent, for  it  is  in  every  day's  practice,  that  one 
party  may  not  be  able  to  foreclose  at  a  time  when 
the  other  may  redeem,  as  is  in  the  instance  cited  in 
Talbot  V.  Braddyl  (a).  «  If  I  lend  100/.  upon  a 
mortgage,  with  a  proviso  to  redeem  on  payment  of 
1 1 21.  at  the  end  of  two  years,  there  one  side  cannot 
.  foreclose  till  the  end  of  two  years ;  but  if  the  mort- 
gagor come  at  the  end  of  the  first  year  and  offer  t6 
pay  the  112/.  he  shall  be  admitted  to  the  redenq)* 
tion.'^ 

And  upon  this  principle  the  case  of  Talbot  v. 
Braddyl  was  decided.  Certain  land^,  part  in  pos- 
session and  part  out  on  lease  for  lives,  were,  in 
the  year  1657,  in  consideration  of  S20/i  demised 
to  Braddyl  for  99  years,  at  5s.  rent  reserved,  and  pos- 
session was  immediately  delivered :  there  was  a  pro*^ 
viso,'  that  on  payment  of  S80/.  in  the  year  1688,  the 
estate  should  be  redeemed.  The  land  at  the  time  of 
the  mortgage  was  worth  about  15^  a-year;  the  lives 
fell  in,  and  it  became  worth  45/.  a-year.  The  plain- 
tiff filed  his  bill  to  redeem,  and  Lord  Keeper  North 
decreed  accordingly,  notwithstanding  the  time  spe- 
cified had  not  yet  arrived,  and  ordered  an  account  of 
profits  ab  origine  (i).     It  must,  however,  be  ob- 


(a)  1  Vera.  395.  (b)  1  Vera.  183. 
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served^  that  a  mortgagor  cannot  pay  off  the  mortgage 
debt  at  any  other  than  the  time  stipulated,  without 
giving  six  previous  months'  notice,  according  to  the 
rule  of  equity  hereafter  mentioned. 

The  preceding  authorities  shew  with  what  jealousy 
equity  has  looked  on  every  attempt  made  to  counter- 
act or  oppose  its  interference  in  behalf  of  the  mort- 
gagor }  but  its  object  being  to  protect  bim  at  a  time 
when  his  necessities  may  have  placed  him  at  the 
mercy  of  the  mortgagee,  cessanie  causa  cessat  etiam 
lexj  and  therefore  the  general  rule  of  equity  before 
stated,  will  admit  of  a  very  considerable  exception  in 
cases  in  which  there  is  evidence  of  intention  in  the 
nature  of  the  transaction,  that  provision  was  intended 
to  be  made  by  the  mortgagor  £br  some  branch  of  his 
fiimily,  or  that  the  mortgage  was  intended  by  him  in 
the  nature  of  a  family  settlement.  Thus  (a)  where 
a  man  mortgaged  lands  to  his  relation  in  fee,  the 
right  to  redeem  was  confined  to  the  mortgagor 
during  his  life,  and  he  not  having  redeemed  in  his 
life-time,  his  heir  filed  his  bill  to  redeem,  and  it  was 
decreed  on  the  principle  already  stated,  viz.  that  the 
right  to  redeem  cannot  be  restricted  to  a  given  time  ; 
but  it  being  in  proof  that  the  mortgagor  had  a  kind- 
ness for  the  mortgagee  and  intended  him  the  land, 
and  that  the  claim  of  redemption  was  inserted  only 
upon  the  account  that  the  mortgagor  (being  a  bache- 
lor) might  marry  and  have  issue,  and  that  his  full 


(a)   Newcomb  v.  Bonham^  supra. 
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intent  was  if  he  died  without  issue,  the  mortgagee 
should  have  the  estate  without  redemption,  and  that 
the  mortgage-money  was  really  the  full  value  at  the 
time  of  the  mortgage,  being  a  reversion  on  two  lives, 
which  had  since  fkllen  in,  Lord  Keeper  North,  upon 
a  demurrer  to  a  bill  of  review,  was  inclined  to  re- 
verse th^  decree ;  and  it  was  at  length  agreed  the 
cause  should  be  heard  de  integro^  which  was  accord- 
ingly done  before  the  Lord  Keeper,  when  he  dismissed 
the  bill.  The  like  doctrine  governed  a  case  (a)^  in 
which  a  man,  on  his  marriage,  surrendered  his  copy- 
holds to  the  use  of  himself  and  wife,  in  special  tail/ 
with  remainder  to  his  wife  in  fee,  upon  condition 
that*  if  he  paid  50/.  to  his  wife's  daughter  on  a  given 
day,  the  surrender  should  be  void.  The  money  was 
not  paid*  The  husband  died  without  issue:  the 
wife  sold  the  estate ;  and  the  heir  of  the  husband 
filed  his  bill  to  redeem.  The  defendant  pleaded  a 
purchase  for  valuable  consideration  without  notice. 
The  court  held  it  to  have  been  the  intention  of  the 
husband  to  reserve  the  option  of  paying  the  money, 
or  letting  the  settlement  stand ;  and  allowed  the 
plea  (J). 

It  is  rather  singular  that  the  case  of  Jason  v. 
Eyres  (c)  was  not  adjudged  as  coming  within  theex- 


.   {a)    King  v.  Bromley>  2  Eq.  Ca,  Ab.  595. 
.    (b    Et  vide  Woolston  v.  Aston,  Hard.  511.  Hampton  ^^^  Spen- 
cer, supra.    Jason  v.  Eyres,  2  Cb,  Ca.  33. 
(r)  Jason  y.  Eyres,  supra. 
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eeption  we  are  now  considering,  for  it  sliould  seem  to 
have  been  directly  within  its  principle.     Sir  Robert 
Jason  being  seised  of  lands  subject  to  a  mortgage, 
entered  into  a  marriage  contract,  by  which  it  was 
agreed  that  the  iVif^s<f6rtune  and  a  certain  sum  to 
be  advanced  by  Sir  Robert  sh()uld  be  paid  in  re- 
duction of  the  mortgage,  •  and  that  for  securing  the 
payment  of  the    remainder    at  *the    expiration    of 
eighteen  moii^s,  with  interest,  in  the  mean  time, 
half  yearly  at  6  per  cent.^  the  lands  should  be  demised 
to  trustees  for  500  years ;  subject  to  which  the  lands 
were  to  be  settled  to  Sir  Robert  for  life,  remainder 
to  his  intended  wife  for  life,  remainder  to  trustees 
in  fee,  upon  trust,  if  Sir  Robert  should  pay  the  re- 
mainder of  the  mortgage-debt  and  interest  within 
the  appointed  time,   if  he  should  so  long  live,  or 
otherwise  within  three  vears.  from  the  date  of  the 
conveyance,  if  he  should  so  long  live,  and  procure 
the  lease  to  be  surrendered,  then  in  trust  for  Sir  Ro- 
bert and  his  heirs ;  but  in  case  ^lure  in  payment 
was  made,  or  if  Sir  Robert- should  die  before  pay* 
ment  and  surrender  of  the  term,  then  in  trust  for  the 
wife  in  fee,  not  only  to  enable  her  to  pay  the  debt 
and  free  ter'jointure*  thereof,  but  to  the  end  that  she 
might  enjoy  the  inheritance  Jbr  the  increase  qf  her 
Jbrtuney  according  to  an  agreement  between  them. 
Sir  Robert  died,  and  cross  bills  were  filed  by  the  wi- 
dow and  her  second  husband  to  have  the  inheritance, 
and  by  the  heir  to  redeem.    And  redemption  was 
decreed  on  the  principle  before  stated,  that  once  a 
mortgage  always  a  mortgage,  and  that  Sir  Robert 
might  have  redeemed,  had  he  lived  beyond  the  three 
years.    It  is  submitted  that  it  might  have  bgen  fairly 
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contended,  that  thcf  right  of  the  wife  i^as  maintain^ 
able^pfli  ^  ground  of  the  traaeactioa  being  intended' 
by  ^9^  <^f  settlement  or  family  provision  (a). 

A :  doubt  has;bi9eyi  reused  (^')  9  whether  an  absohite 
CQnyeyance  C9.n:  be  conveited  into  a  mortgage  by 
agrieetqe^t  subsequent.  A  slight  consideration  of 
principles  will,  it  should  seem,  satisfy  us  on  tfai» 
head. 

Equity  looks  to  the  substance  and  not  to  the  form 
of  things  i  and  therefore  on  the  one  hand  it  considers 
a  purchaser,  after  an  agreement  for  an  absolute  sale, 
the  actual  owner  before  ce|^veyance;  and  on  the 
other  hand  where  the  agreement  is  for  a  mortgage, 
it  considers  the  mortgagor  the  actual  owner  after  con- 
veyance. Applying  these  principles  to  the  point  in 
question,  as  soon  as  the  agreement  for  ^i  absolute 
sale  is  executed,  and  the  consideration  paid,  the  ven- 
dor is  in  equity  a  stranger  to  the  estate,  and  any 
subsequent  transaction  between  him  and  the  pur* 
chaser  cannot,  it  should  seem,  have  the  effect  of  di- 
vesting the  ownership  from  the  purchaser^  and  rein- 
vesting it  in  the  original  vendor,  without  the  inter^ 
mediate  step  of  a  repurchase  by  the  vendor.  There 
is  no  greater  privity  of  estate  subsisting  between 


{a)  In  tbis  case  parol  evidence  wa3  offered  and  read  on  both 
Uides,  of  which  the  Court  too]c  no  notice,  hut  rejected.    It  will  be 
obsenredy  that  in  Newcomb  v.  Bonham,  the  ultimate  decision  waa  , 
ezpressl]^  founded  oa  parol  evidoace  of  die  mortgi^or*0  iateDtion^ 
kad  ^t  the  present  daj  such  evidence  would  be  cleady  admisfibfau  •  ' 
Riehaids  v.  Sinvi  Barnard.  90*  .      .         ' 

{h)  PoweD  on  Mortgage,  4th  Ed.  1  Vol.  156* 
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tbetn  than  bet\feen  any  two  indifferent  petscms,  and 
no  act  has  been  done  to  dfaift  the  ownership  back 
again.  Then  if  tfte  purchaser  contract,  on  repay- 
ment  of  the  consideration-money,  with  interest,  to 
reconvey  the  estate,  this  can  be  of  no  titore  avail  in 
equity,  than  if  A.  should  contract  to  sell  the  estate 
to  B.  on  payment  of  a  sum  of  tooney  with  interest*. 
If  the  purchase-money  is  not  paid,  A,  may  rescind 
his  contract. 

Upon  this  principle  was  decided  the  case  of  Sabine 
V.  Barrell  (a),  in  wl^kh  the  Lord  Kerepet  said  he  Was 
sttisfied  it  was  not  originally  a  mortgage,  but  an  ab- 
solute purchase ;  and  tbat  he  thought  Where  thef^ 
was  a  clause  or  proviso  for  repurchase,  the  titat 
limited  ought  to  be  precisely  ob's^ved  j  and  it  may 
be  thought  this  was  the  true  principle  which  decided 
the  before  mentioned  cases  of  Cotterell  v.  Purchase, 
and  Endsworth  v.  Griffith,  and  in  the  case  of  Co}Je- 
stone  V.  Boxwell  (i),  the  point  was  Strongly  pressed 
by  the  counsel,  for  the  defendaflt ;  but  the  Case  was 
referred  to  arbitration. 

It  may  be  further  remarked,  that  the  circumstance 
of  an  agreement  to  reconvey,  although  entered  into 
at  the  time  of  conveyance,  is  not  sufficient  to  convert 
the  transaction  into  a  mortgage,  if  there  be  evidence 
to  rebut  the  presumption  (c),  and  further  that  an 


{a)  Sabind  v.  Barrel],  1  Vem.  968. 

(6)  Coplestone  t.  Boxwell,  1  Ch.  Ca.  1.    S  Salk.  241. 

(c)  Sabine  v.  Barrelli  supra. 
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estate  redeemable  may  be  rendered  irredeemable  by 
evidence  of  title,  as  where  (a)  copyholds  were  sur- 
rendered by  way  of  mortgage,  and  by  a  second  sur- 
render the  mortgagor  limited  them  to  himself  io€ 
life,  remainder  to  his  wife  for  life,  remainder  to  the 
mortgagee  in  fee.  And  although  the  words  ^^  sub- 
ject to  the  trusts  of  the  former  surren4er,''  were 
added,  yet  the  Court  refused  redemption,  and  con- 
sidered the  words  to  mean,  ^^  subject  to  the  preced- 
ing life-estates.^' 

•  V  .  •  •  • 

It  scarcely  need  be  noticediF  that  die  mortgagor 
cannot  under  his  covenant* for  further  assurance,  w 
de&ult  in  payment,  be  called  upon  to  release  his 
equity  of  redemption,  and  that  he  can  under  such 
covenant  be  required  to  confirm  the  mortgage 
only  (ft). 


[a)  Terry  ▼•  Manton»  3  B.  C«  C.  897. 

(h)  Atkins  ▼.  UtoD,  1  Lord  Raym.  86.    Comb.  818. 
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CHAPTER  IV. 

Of  the  Nature  qf  an  Eqmty  of  Redemption^  its  Rights 

and  Incidents. 

The  right  or  equity  of  redemption  being  thus  esta- 
blished, it  became  necessary  to  determine  what  was 
the  nattre  of  that  right,  against  whom  it  would  lie, 
and  what  were  its  incidents  or  qualities. 

First,  then,  of  the  nature  of  an  e^ity  of  re- 
demption, ^ 

It  has  been  already  shewn,  that  by  the  common 
law,  the  legal  ownership  of  the  land  on  the  execution 
of  the  deed  of  mortgage,  was  transferred  to  the 
mortgagee,  subject  to  be  di^rested  on  performance 
of  the  condition,  and  that  a  mere  right  of  re-entry 
on  performance  of  condition  remained  in  the  mort- 
gagor, of  which  advantage  could  be  taken  by 
him  or  his  heirs  alcme,  and  vhiph  was  neither  alien- 
able nor  devisable.  These  doctrines  were,  it  should 
seem,  at  first,  attempted  to  be  applied  in  equity 
to  the  right  to  redeem  after  condition  broken, 
without  reference  to  the  principles,  on  which  that 
right  was  founded,  and  accordingly  in  Roscarrick 
V.  Barton  (a),  heard  in  Chancery  the  21st  of  Fe- 
bruary, 23  and  24  Car.  2.  an  equity  of  redemp* 


(«)  Rofcarrick  v.  Barton,  1  Ch«  Ca.  217- 
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tioQ  was  said  to  be  but  a  mere  right ;  a  right  to  a  bill 
in  equity,  and  not  such  an  inheritance  as  could  be 
entailed,  within  the  statute  de  donis;  and  even  so  late 
as  in  the  case  of  Casborne  v.  Scarfe  (a\  heard  before 
Lord  Chancellor  Hardwicke  in  Hilary  Vacation^ 
1737,  the  like  doctrine  of  the  equity  being  a  mere 
right  was  advanced  and  strongly  pressed  on  the 
Court  to  rebut  the  claim  of  an  husband  as  tenant  by 
the  curtesy.  But  equity  adhering  to  the  principle  of 
the  civil  law,  which  considered  the  hmroivet  the 
owner  of  the  pledge  until  debarred  by  judicial  sen^^ 
tence,  and  looking  at  the  substance  and  not  at  the 
form  of  thUigs -(i),  held  the  mortgagor,  as  in  the 
civil  law,  the  real  owner  of  the  land  until  decree  of 
foreclosure,  and  possessed  of  it  in  his  ancient  and 
original  right,  'and  therefore  that  great  judge  of 
equity,  LoirdiSardwicke,  in  Casborne  v.  Scarfe  (c), 
denied  the  argument,  that  the  equity  was  but  a  right, 
and  putting  the  question  on  sound  principles,  de- 
clared the  equity  to  be  an  estate  in  the  land,  and  the 
person  entitled  to  it  the  real  owner  of  the  land,  and 
the  mortgage  personal  assets. 

An  equity  of  redemption  then  is,  in  equity,  the  an- 
cient  estate  in  the  land  without  change  of  ownership. 
And  it  is  said  by  Lord  Hale  (ef )  to  be  not  merely 
a  trust,  but  a  title  in  eqpity,  and  to  be  inherent  in 
the  land,  and  binding  on  all  persons,  whether  in  the 


{a)  Ca«bome  v.  Scarfe,  1  Atk.  602. 

(5)  Francis's  Maxims,  Max.  13. 

(c)  Supra. 

{d)  Pawlett  V.  the  Attorney  Generali  Hard.  465. 
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post  or  otherwise,  and  something  more  than  a  mere 
trusty  which  is  collateral,  and  annexed  in  privity  to 
the  estate,  and  to  the  person  concerning  the  land, 
and  which  is  neither  jus  in  re  nor  Jus  ad  rem  (a)  ; 
and  it  was  also  held  (&)  that  a  trust  being  the  crea- 
ture of  th#  parties,  and  for  the  execution  of  which, 
those  who  created  it,  could  provide,  bound  those 
only,  who  came  m  in  privity  of  estate,  or  with  no- 
tice or  without  consideration,  but  not  those  in  the 
post,  as  the  tenant  by  curtesy  and  the  lord  4^y 
eschejit,  but  that  an  equity  of  redemption  bound  all, 
as  welHiiose  in  the  per  as  in  the  post  or  otherwise. 
This  distinction  between  a  trust  and  equity  of  te^ 
demption  has  lost  much  of  its  importance,  ^nee 
equity  |ias  decreed,  that  all  persons,  whether  in  the 
per  or  in  the  post  (not  being  bond  jide  purchasers 
without  notice)  shall  be  bound  by  a  trust,  ex- 
cepting tlie  king  claiming  by  attainder,  and,  perhaps, 
the  lord  by  escheat  or  forfeiture.  But  it  is  sub- 
mitted, that  if  Lord  Hale's  concqation  of  an  equity 
of  redemption  .be  correct,  viz.  ttikt  it  is  inb^rent 
in  the  land  and  not  as  a  trust  collateral  to  it,  and 
therefore  binding  on  all  persons  whether  in  the  post 
or  otherwise,  the  lord  by  escheat  or  forfeiture  must 
be  bound  by  it  (c),  and  a  further  distinction  might 
at  fiist  view  be  considered  as  subsisting  between 
the  estates,  inasmuch  as  it  might  be  argued  a  hond 
Jide  purchaser  without  notice  might,  on  this  prin- 
ciple, be  considered  as  bound  by  an  equity  of  re- 


(a)  Treatiie  oq  E^okyi  tioI.  ii.  ?» '   < 
(&)  Ibid.  vol.  ii.  258.  (c)  Ibid. 
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dtmptiony  although  not  by  a  trust.    Nor  is  actual 

authority  wanting  to  support  such   a  distinction ; 

for,  in  an  early  case  (a),  it  is  said  "  the  Court  will 

relieve  a  mortgage  to  the  tenth  generation^  though 

ihe  purchaser  had  no  notice^  because  it  is  supposed, 

he  cannot  purchase,  but  it  must  be  derive^  from  the 

mortgage/'    But,  at  the  pres/snt  day,  it  is  conceived^ 

this  distinction  does  not  exist,  and^  that  a  bondjide 

purchaser  without  notice  would  be  alike  relieved 

frain  an  equity  of  redemption  and  from  a  trust  (6). 

Notwithstanding  the  high  ground  taken  bjr  Lord 
Hale,  when  speaking  of  an  equity  of  redemption, 
as  before  noticed,  it  must  be  mentioned,  that 
immediately  after  the  establishment  of  tlie  equity  of 
redemption,  the  ancient  pr^udices  so  far  fettered 
judidal,  decisions,  that  it  was  holden  if  the  lands 
were  conveyed  to  a  mortgagee  in  fee,  they  became 
subject  to  his  legal  incumbrances,  and  to  the  dower 
of  his  wife(c),  i4)d  to  prevent  the  latter,  it  was 
usual  to  <>convey  tne  lands  to  two  persons  and  their 
heirs  in  joint  tenancy ;  but  this  misconception  was  . 
soon  remedied  by  equity  as  already  shewn. 

In  Pawlett  v.  the  Attomey-General  (rf),  the  point 
was  mooted,  whetiier  the  king  was  subject  to  an  eq/aity 


(a)  Bacon  v.  Bacon,  Tothill,  ISS. 
\h)  Et  vide  infra,  **  noticed' 
.  (c)  Nash  v.  Preston,  Cro.  Car.  190.    1  £q«  Ca.  Ab.  511.    Co* 

(d)  Pawlett  ▼»  Attomey-General,  supra* 
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of  redemption  on  a  mortgage  in  fee.  The  mortgagee 
had  by  his  will  made  a  general  bequest  of  his  personal 
estate,  and  appointed  an  executor.  The  legal  estate 
descended  on  his  heir  at  law,  who  was  attainted  of 
high  treason,  whereupon  the  king  seised  the  land;  the 
executor  also  extended  the  land  under  a  recognizance 
which  was  a  collateral  security  for  the  mortgage- 
money.  The  mortgagor  filed  his  bill  against  both. 
Lord  Chief  Baron  Hale  on  the  first  hearing  seems  to 
have  been  of  opinion,  that  although,in  natural  justice, 
equity  of  redemption  lay  against  the  king,  yet  he 
could  not  be  compelled  to  reconvey ;  but  that  an 
amoveas  manum  could  only  lie  in  such  case  ;  and  on 
the  second  hearing  he  said,  that  the  king  being  in  ac- 
tual possession,  could  not  be  removed  in  equity  by  an 
amoveas  manum  as  he  might  at  law.  But  Baron  Atkyns 
was  strongly  of  opinion  the  party  ought  to  be  relieved 
against  the  king,  because  he  was  the  fountain  and 
head  of  justice  and  equity:  no  further  notice  is  taken 
of  the  case. -The  author  feels  great  diflSculty  in  con- 
sidering this  case  a  direct  authority  for  the  proposi- 
tion laid  down  in  Mr.  Powell's  Treatise  on  Mort- 
gage (a),  that  "  redemption  of  a  mortgage  may  be 
had  against  the  king;''  but  no  other  authority  is 
there  cited  for  it;  nor  is  the  author  aware  that  it  has 
received  any  further  sanction.  He  feels  himself, 
therefore,  compelled  to  leave  the  question  to  the 
judgment  of  the  learned  reader. 

A  corporation,  which  as  well  as  the  king  was  for- 
merly not  considered  as  subject  to  the  performance  of 
a  mere  trust,  is  now  subject  both  to  a  trust  and  an 

(a)  Powell  on  Mortgages,  4tli  Ed.  1  Vol.  361. 
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equity  of  redemption,  and  it  may  be  broadly  laid 
idown,  that  the  equity  will  lie  against  every  person 
and  body  politic  or  corporate,  saving  the  doubt  al- 
ready mentioned  of  the  want  of  express  authority  for' 
the  proposition  that  an  equity  of  redemption  will  lie 
against  the  king. 

Next  to  the  rights  and  incidents  of  an  equity  of 
redemption. 

From  the  principle  already  stated,  that  an  equity  of 
redemption  is  the  ancient  estate  without  change  of 
ownership,  it  is  manifeiit  its  line  of  devolution  must 
remain  unaltered,  whether  the  descent  be  governed  by 
the  general  law  of  the  land,  or  by  the  leaf  loci;  and, 
therefore,  if  the  land  be  of  gavel  kind  tenure,  the 
equity  of  redemption  is  devisable  in  like  manner,  or  if 
it  be  within  the  custom  of  Borough  English,  the 
youngest  son  will  be  entitled,  and  so  of  the  like  (a). 

From  the  same  principle  it  must  follow  (&),  that  if 
lands  be  devised  and  afterwards  mortgaged,  the  mort- 
gage, whatever  be  its  form,  whether  in  fee,  or  for 
years,  or  as  a  trust  for  sale,  if  confined  to  the  purpose 
of  the  security,  can  be  in  equity  but  a  revocation 
pro  tanto  ;  apd  so  a  devise  made  of  the  equity  of  re- 
demption itself  must  be  also  valid  (c),  if  attended  with 
the  like  technicalities,  as  the  law  requires  for  a  devise 
of  the  land.  A  doubt  has  been  raised  {d)  whether, 
^rior  to  the  breach  of  condition,  when,  as  has  been  al- 
ready explained,  the  mortgagor  has  a  right  of  re-entry 

(a)  2  Ves.  30*.  (ft)  Thorne  v.  Thome,  1  Vera.  182.  Hall 
V.  Dunch,  1  Vera.  329.  (c)  Philips  v.  Hele,  1  Rep.  in  Ch.  190. 
{d)  2  Ch.  Ca.  8. 
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only,  a  valid  devise  of  the  land  can  be  made ;  and  the 
ground  of  objection  is,  that  the  benefit  of  a  condition 
is  not  devisable*  There  seems  at  law  to  be  sound 
reason  for  the  objection ;  for  a  right  of  re-entry,  can 
scarcely  be  placed  on  the  footing  of  a  possibility ^  ac^ 
companied  with  an  interest,  as  has  been  attempted 
by  a  preceding  writer  (a),  and  devisable  as  such;  but 
nevertheless  if  such  a  devise  could  not  be  maintained 
at  law^  which,  it  is  apprehended,  is  the  total  amount  of 
the  question,  it  would,  it  is  conceived,  be  good  in 
equity,  whether  the  mortgagor  should  die  before  or 
after  breach  of  the  condition.  It  is  not,  however^ 
the  intention  in  this  place  to  enter  into  the  doctrine 
of  the  devise  of  lands  in  mortgage,  but  to  reserve  the 
consideration  of  it  to  a  subsequent  chapter. 

Prior  to  the  decision  that  an  equity  of  redemption 
was  an  estate  in  the  land,  and  so  long  as  the  notion  pr&i 
vailed,  that  it  was  but  a  rightj  the  limitation  of  it  by 
way  of  entail  or  in  strict  settlement  seemed  out  of  tbc» 
question,  and  it  was  considered,  that  such  an  entailv  if 
it  could  subsist,  would  tend  to  a  perpetuity.  But 
when  the  equity  was  declared  to  be  the  ancient  estate 
without  change  of  ownership^  it  became  of  course  sub* 
ject  to  all  the  limitations  to  which  other  estates  ia 
equity  were  liable  (V). 

It  was  once  received  in  equity,  that  an  entail  in  a 
trust  estate  and  remainders  over  might  be  barred  by 
any  mode  of  assurance  whatever,  as  by  baigain  and 
sale,  covenant  to  stand  seised,  feofiment,  and  even  by 


(a)  See  Powell  im  Mortgages^  4Ui  Ed.  SiS^  who  reien  to  Roe  y* 
Jones,  1  H.  BL50.        {h)  Hard.  469. 
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will  (a)  ;  and  in  accordaiice  with  this  doctrine  it  is 
said  to  have  been  decided  that  tenant  in  tail  of  an 
equity  of  redemption  might  devise  it  for  payment  of 
debts  (&),  and  it  seems  even  to  have  been  doubted, 
whether  a  common  recovery  could  be  suffered  of  an 
equitable  entail,  unless  upon  a  consideration  (c).  But 
on  a  question  before  Lord  Chancellor  Hard wi eke  (rf), 
whether  ar^  equitable  remainder  on  an  estate  tail  was 
barred  by  a  settlement  and  will,  he  decided  with  great 
clearness,  that  the  remainder  was  not  barred,  and  it 
is  now  settled,  that  an  equitable  entail  and  remainders 
are  barrable  by  such  mode  of  assurance  only  as  will 
bar  a  legal  entail  and  remainders,  viz.  by  fine  or 
recovery. 

In  consistency  with  the  anomalous  decision  of 
equity,  that  there  shall  be  a  tenancy  by  the  curtesy, 
but  not  dower,  of  a  trust  estate,  decided  cases  have 
determined  the  like  of  an  equity  of  redemption. 
The  right  to  tenancy  by  the  curtesy  was  disputed  on 
the  notion  already  mentioned,  that  the  equity  was 
but  a  right  of  which  a  seisin  could  not  be  had  by 
the  wife  so  as  to  give  title  to  the  husband;  but 
Lord  Hardwicke  in  deciding  the  equity  to  be  an 
estate,  decided  also  the  right  to  the  tenancy  by  the 
curtesy  (e).  The  chief  arguments  relied  on  (/)  by 
the  widow  for  right  to  dower  of  an  equity  of  re- 
demption, were,  first  that  dower  was  a  right  founded 
on  principles  of  morality  and  equity,  and,  secondly, 
that  an  equity  of  redemption  was  to  be  distinguished 
from  a  mere  trust,  the  latter  being  the  creature  of 

(a)  1  Vern.  l^.note.  (b)  Turner  v.  Gwinn,  1  Veni.41.99. 
(c)  Goodrick  v.  Brown,  1  Ch.  Ca.  49.  (d)  Kirkham  v.  Smith, 
Amb.  518.  and  see  Legal  v.  Sewell,  2  Vern.  552.  (e)  Casbome 
V.  Scarfe,  supra.       (/)  Dixon  v.  Saville^  1  B.  C.  C.  326. 
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the  parties  themselves,  who,  it  might  be  supposed,  had 
vohjntarily  relinquished  the  legal  incidents  and  pri-^ 
vileges  it  wanted  ;  but  that,  the  former  was  the  crea- 
ture of  the  Court,  founded  on  the  principle,  that  the 
mortgage  was  nothing  originally  more  than  a  pledge^ 
and  that  the  original  ownership  remiained  in  the 
mortgagor,  subject  to  the  legal  title  of  the  mort- 
gagee, so  far  as  such  legal  title  was  requisite  to  the 
end  of  his  security,  and  that  accordingly  the  estate 
of  the  mortgagee  was  not  treated  by  equity  as  any 
title  beyond  that  extent,  and  that  his  beneficial  in-^ 
terest,  though  the  mortgage  was  in  fee,  was  con« 
sidered  only  as  personal  estate  (a)}  but  the  Lords 
Commissioners  considered  the  point  so  well  settled^ 
it  would  be  wrong  to  discuss  it  much,  and  the  biU 
was  dismissed^  but  without  costs^  the  defendants  not 
praying  them. 

In  a  case^  however^  decided  with  mtich  care  atnl 
learning  by  Sir  Joseph  Jekyll  when  Master  of  the 
Rolls,  in  Hilary  Tertp,  1732(6),  dower  of  an  equity 
of  redemption  was,  under  special  circumstances,  al- 
lowed* In  that  case,  a  mortgagor  devised  his  real 
estate  to  a  trustee  in  fe^,  and  bequeathed  to  him  his 
personal  estate  in  trust  to  pay  debts  and  legacies^ 
and  to  bring  up  atid  educate  Robert  Sutton  until 
twenty*one  or  marriage,  and  then  to  $ettk  a  moiety 
of  the  estate  on  him  and  the  heirs  of  his  body.  The 
trustee  proved  the,  will,  possessed  the  personal  estate. 


{a)  Powell  on  M ortgages,. 4  Edition,  72G. 
{b)  Banks  v.  Sutton,  2  Pr,  Wms.  TOO. 
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paid  off  the  mortgage,  and  took  an  assignment  of  it 
to  a  trustee  for  himself  Robert  Sutton  attained 
twenty-one,  and  married  and  lived  some  years  after- 
wards. The  trustee  did  not  settle  the  moiety,  but 
received  part  of  the  mortgage-money  by  perceptiou 
of  profits.  Robert  Sutton  died,  and  his  widow  filed 
her  bill  to  redeem.  And  it  was  decreed,  according 
to  the  reported  case,  on  two  grounds,  first,  that  if 
a  trust  is  created  by  a  stranger  and  not  by  the  hus- 
band, and  the  trust  estate  is  directed  to  be  conveyed 
to  the  husband  at  a  given  time,  and  he  is  living 
at  the  time  appointed  for  the  conveyance,  equity, 
which  looks  on  that  which  ought  to  be  done  as  done, 
will  consider  the  legal  estate  as  actually  vested  in 
him,  at  the  time  when  the  conveyance  ought  to  have 
been  executed;  and,  secondly,  that  supposing  the 
legal  estate  could  not  be  considered  as  vested  in  the 
husband  by  reason  of  the  outstanding  mortgage,  yet 
he  was  entitled  to  redeem;  which  right  conferred 
on  the  widow  a  similar  right  The  arrears  of  her 
dower  were  accordingly  decreed  her,  she  allowing 
a  third  of  the  interestof  the  mortgage-money.  The 
case  of  Dixon  v.  Saville  has  expressly  over-ruled  the 
authority  of  the  decision  of  this  case  on  the  second 
point,  and  according  to  a  manuscript  note  of  the 
case  of  the  Attorney  General  v^  Lockley  and 
others  (a).  Lord  Talbot  is  reported  to  have  said,  that 
the  true  reason  for  the  decree  in  Banks  v.  Sutton 
was,  that  the  wife  married  Sutton  on  the  expectation 
of  the  estate,  and  it  was  a  fraud  in  the  husband  not 


(a)  Sugden's  Vendors'  and  Purchasers'  Appendix. 
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to  call  for  the  settlement,  and,  if  so,  the  first  ground 
of  decisioii  may  be  considered  as  not  of  much 
weight  (a). 

Prior  to  the  statute  of  frauds  (2^),  trust  estates,  not 
being  cognizable  at  common  law,  were  not  ex- 
tendible on  an  elegit^  statute  or  recognizance  (c). 
By  that  statute  it  was  enacted,  that  it  should  be  law- 
fill  for  every  sheriff  or  other  officer  to  whom  any 
writ  or  precept  riiiould  be  directed,  at  the  suit  of  any 
person  or  persons,  of,  for  or  upon  any  judgment, 
staitttte  or  recognizaaod  thereafter  to  be  made  or 
had^  to  doy  make  and  deliver  execution  unto  the 
party  in  that  btehalf  suing  of  all  such  lands,  tene* 
menta,  rectories,  tidies^  rents  and  h^redrtaihent^  aa 
any  other  person  or  persons  W6r^  in  any  manner 
seised  or  possessed,  or  thereafter  should  be  seised  or 
poMeased,  in  trust  for  him  against  whom  execution 
waar  so  sued,  Hke  a*  the  sheriff  or  oth^r  office  might 
or  ought  to  have  done,  if  tiie  said  party,  against 
whom  execution  thereafter  should  be  so  sued,  had 
been  aeised  of  such  landd,  tenements,  rectories, 
tithes,  rents  of  hereditaihidilts  of  6iich  e^tftte  as 
they  be  s&i^ed  of  i<i  trilst  fot  him  at  the  tSme  of  such 
sjteeutkm  sued^  whicih  latids,'&d.  shdUld  ilcdordingly 
be  held  arid  ehjoyi^d,  ftcfed  cind  discharged  frohi  alt 
tnbtithbraftees  of  such  pei^on'  6t  persons  as  Should  be 
so  seised  or  possessed,  in  trust  for  the  person  against 


(ff)  £^  t»(/6  Attorney  General  v.  Scott,  Ca.  Tetnp.  Talb.  138> 
mi  casei  in  hdte«    b'Arcey  v.  Bhtke,  2  SvA.  and  LefrDy/891. 

(b)  29  Car*  2.  Cap.  S.  Sec.  10. 

(c)  1  Boll.  Ab.  888.  6. 
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whom  such  execution  should  be  sued.  And  theF 
statute  further  enacted,  that  if  any  cestuigue  trust 
thereafter  should  die,  leaving  a  trust  in  Jee  simple,  to 
descend  to  his  heir,  such  trust  should  be  deemed  and 
taken  to  b6  assets  by  descent,  and  the  heir  should 
be  liable  to  and  chargeable  with  the  obligation  of  his 
ancestor,  for  and  by  reason  of  such  assets,  as  fiiUy 
and  amply  as  he  might  or  ought  to  have  been,  if 
the  estate  in  law  had  descended  to  him  in  posses 
sion,  in  like  manner  as  the  trust  descended. 

Since  the  passing  of  this  statute,  trust  estates  of  in- 
heritance have  become  subject  to  an  execution  at 
law ;  but  according  to  a  recent  case  (a),  trusts  of  a 
chattel  interest  remain  in  the  same  pUght  as  tiiey 
did  prior  to  the  statute,  and  therefore  the  sheriff  was 
justified  in  an  instance  in  which  the  debtor  had  no 
other  property  than  an  equitable  interest  in  a  term 
of  years;  in  returning  nulla  bona  to  the  writ  ofjieri 
faciaSy  at  the  suit  of  a  judgment  creditor.  - 

Tins  decision  confirmed  the  preceding  deciaom 
in  equity,  that  an  execution  at  law  will  not  afiect 
the  equity  of  redemption  qf  a  term  (&);  whether  an 
equity  of  redemption  of  an  estate  of  inheritance  is 
also  not  extendible,  does  not  seem  to  be  qinte  so 
clearly  determined.  In  Lyster  v.  DoUand  (c),  a  mort- 


(a)  Scott  Y.  Scholey,  8  East,  466.  El  vide  Metcalf  v.  Scholey, 
2  New  Rep.  461.  S.  P. 

{b)  Burdonfi  Kennedy,  S  A'tk«  738.  Lyster  v.  DoUand,  1 
V68.  Jun.  431.    3  B.  C.  C.  480. 

(c)  Supr^i.  ,  ^       _ 
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gagee  of  a  chattel  interest  obtained  possession  by  an 
ejectment  at  law  of  the  leasehold  premises,  and  after- 
wards proceeded  against  the'  mortgagor  under  his 
bond,  and  obtained  judgment,  and  took'  the  mort- 
gage premises  in  execution.  The  sheriflP  sold  the 
I  whole  interest  in  the  term  to  a  trustee  for  the  mort- 

gagee. On  a  bill  filed  to  redeem.  Lord  Chancellor 
Thurlow  seems  at  ftrst  to  have  thought  the  equity  of 
redemption  in  a  term  might  be  taken  in  execution 
•under  the  statute,  and  his  chief  di£Sculty  on  first 
bearing  the  cause,  arose  from  die  sheriff  having  sold 
the  whole  interest  in  the  term  under  the  execution, 
and  not  merely  the  equity  of  redemption ;  but  on 
the  next  day  he  observed,  that  on  looking  into  the 
statute  he  did  not  think  the  case  within  it ;  he  had 
thought  the  words  of  the  statute  liad  been  much 
laiger,  and  that  the  wocds  «^  equitable  interdsts" 
were  contained  in  it,  but  found  himself  wrong,  and 
he  thereupon  let  the  plaintifis  in  to  redeem^  It  does 
not  clearly  appear  firom  the  report  in  Vesey,  whether 
Lord  Thurlow's  observations  went  to  equities  of  re* 
demption  generally,  or  were  confined  to  the  equity  of 
redeinption  of  a  term ;  but  Brown,  in  his  Report, 
fiays  he  was  informed  the  Lord  Chancellor  decreed  in  j 

favour  of  the  plaintiffs,  on  the  ground  that  an  equity  { 

of.  redemption  was  not  liable  to  be  taken  in  execution  I 

under  the  29  Car.  2.  c.  3.  and  his  Lordship  desired,    . 
that  might  be  taken  notice  of  as  the  ground  of  the 
judgment.      However,   according  to  the  cases  of  i 

ficott  V.  Scholey  and  Metcalf  v.  Scholey,  the  sheriff 
Would  not  have  been  justified  in  the  sale,  even  if  it 
had  been  a  mere  trust  estate,  and  the  case  of  Lyster  ^ 

V.  PoUand  may  therefore  be  considered  as  proving 
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too  much.  In  Plunket  v.  Fenson  (a),  Heard  before 
Lord  Chancellor  Hardwicke,  in  which  the  principal 
question  was,  whether  an  equity  of  redemption  of  a 
mortgage  in  fee  of  a  trust  estate  was  legal  or  equit- 
able assets,  his  Lordship  said,  he  sliould  be  glad  to 
know  if  there  was  any'  instance  where  an  equity  of 
redemption  had  ever  been  held  to  be  liable  .to  the 
execution  off  a  bond  creditor  in  the  lifetime  of  the 
mortgagor,  to  which  the  counsel  answered,  they  could 
not  recollect  any  instance  where  it  had  been  so  held. 
On  the  principal  question,  in  that  case,  his  Lordship 
said,  ^*  I  do  agree  that  if  a  mere  trust  estate  descends 
upon  ail  heir  at  law,  it  will  be  considered  as  legal  and 
not  as  equitable  assets,  and  this  is  founded  upon  the 
third  clause  of  the  statute  which  gives  a  specialty 
creditor  his  remedy  at  law  by  an  action  of  debt 
against  the  heir  of  the  obligor,  but  it  has  not  made 
a  mortgaire  in  fee  of  a  trust  estate  subiect  to  the 

<^  If  there  is  a  mortgage  for  a  thousand  years, 
and  the  reversion  in  fee  left  in  the  mortgagor,  it  will 
be  legal  assets,  because  the  bond  creditor  might  have 
judgment  against  the  heir  of  the  obligor,  and  a  cesset 
execuHo  till  the  reversion  come  into  possession ;  but 
where  it  is  a  mortgage  of  the  whole  inheritance,  I 
do  not  see  what  remedy  a  bond  creditor  can  have 
to  make  it  assets  at  law ;  and  if  the  specialty  creditor 
should  bring  an  action  against  the  heir,  he  may  plead 
riens  per  descent.    Therefore,  if  the  plaintiff  is  under 


(a)  2  Atk.  29a 
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a  necessity  of  coming  here  for  relief,  this  Couf  t  will 
aqt  according  to  its  known  rule  of  4oing  equal  jus* 
tice  to  all  creditors,  without  any  distinction  as  to 
priority."  ' 

Now  this  was  certainly  deciding  that  an  equity  of 
redemption  was  not  to  be  considered  as  a  7nere  trust 
estate  by  descentj  for,  if  the  equity  of  redemption  had 
been  a  trust  by  descent,  the  heir  could  not  since 
the  statute,  it  is  conceived,  have  pleaded  riem  per 
descent;  and  if  it  is  not  to  be  considisred  in  the 
light  of  a  trust  estate,  then  it  is  not  within  the 
words  of  the  third  section  of  the  statute,  and  conse- 
quently not  extendible  (a).  In  this  doctrine  the 
Courts  and  the  Profession  appear  to  have  acquiesced', 
and  the  case  of  Flunket  v.  Penson  was  recognized  in 
Scott.  V.  Scholey,  and  part  of  the  words  above  quoted 
were  cited  by  Mr.  Justice  Lawrence  with  approba- 
tion, and  it  may  therefore  be  admitted  as  settled 
doctrine,  that  an  equity  of  redemption  of  an  estate 
of  inheritance  is  not  extendible  under  a  judgment 
at  law. 

However,  although  the  equity  is  not  extendible  by 
the  sheriff,  the  judgment,  nevertheless,  forms  an 
equitable  lien  on  the  land,  and  the  creditor  may  file 
his  bill  to  redeem,  as  will  be  hereafter  explained. 

Assets  in  a  Court  of  Equity  are  legal  or  equitable. 


(a)  Et  vide  Lyster  v. Dolland,  1  Yes.  Jan.  4d6|  at  theend of  J^ 

case. 
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They  are  considered  equitable  either  in  respect  of 
the  testator's  intent,  as  in  the  case  of  a  chai'ge  upon 
the  real  estate  for  payment  of  debts  generally,  or  in 
respect  of  the  interest  of  the  party  in  the  property 
being  purely  equitable,  and  not  made  legal  assets  by 
any  statute  (a).  If  they  are  of  chattel  interest  and 
legal,,  they  will  be  administered  by  the  personal  repre- 
sentatives of  the  deceased  in  a  due  course  of  adminis- 
tration. If  they  are  assets  real,  and  legal,  the  heir  or 
devisee  will  take,  subject  to  the  judgment  or  specialty 
debts  of  bis  ancestor  or  testator,  and  to  the  right  in 
the  simple  contract  creditors  oC  having  thB  assets  mar- 
shalled, in  case  the  specialty  creditors  shall  exhaust 
the  personal  estate ;  and  if  die  possessor  is  a  trader 
within  die  bankrupt  laws,  die  heir  or  devisee  wiU 
take,  gulgect  to  the  equity  of  the  simple  contract 
creditors,  under  the  47  Geo*  III*  sess*  2*  cap.  74. 
If  assets,  whether  real  or  personal,  are  equitable,  they 
will  be  applicable  in  satisfaction  of  all  the  creditors 
paripassUy  excepting  that  judgment  creditors  having 
a  general  lien,  and  thus  having  a  right  to  come  in 
^od  redeem  a  subsisting  mortgage,  are  also  entitled 
to  preference  in  the  distribution  of  equitable  assets, 
consisting  of  an  equity  of  redemption  (i).  But  after  a 
bill  filed  by  creditors,  the  executor  cannot  by  con- 
fessing judgment  give  preference  (c),  and  the  Court 
will,  after  a  <lecree  against  the  executor  to  account, 
restrain  creditors  from  proceeding  against  him  at 
Jaw,  and  direct  them  to  come  in  under  die  decree  (rf). 


(a)  Fonbl.  Treat-  on  Equity,  2  vol.  399. 

{^b)  Shar^e  v.  the  Earl  of'  Sparbof ough,  4?  Ves.  Jun.  538, 

(c)  Solley  V.  Gower,  2  Vern.  61. 

(//)  Potts  V.  Layton>  Toiler's  Executors,  4:56, 
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Before  the  statute  of  frauds,  all  trust  estates  were 
equitable  assets.  By  that  statute,  as  before  remarked, 
bTiSt  estates  in  fee  simple  are  rendered  liable  to  an 
execution  at  law. 

A  trust  estate  6f  inheritance,  therefore,  became 
legal  assets ;  and,  by  analogy,  it  was  held  that  an 
equity  of  redemption  was  also  legal  assets  (a),  but 
in  Plunket  v.  Penson  (b)  Lord  Hardwicke,  as  be* 
fore  remarked,  determined  them  to  be  equitably,  and 
the  heir  may,  on  an  action  against  him  by  a  specialty 
fireditor,  plead  rkns  per  descent  (c). 

If  die  mortgage  is  but  for  term  of  years,  leaving 
a  l^al  reversion  in  the  mortgagor,  the  reversion 
in  fee  will  be  of  course  legal  assets  (c),  for  the 
specialty , creditors  might  have  yiAgvaexjki  at  law.  with 
a  cesset  exeeutio  until  the  reversion  fell .  into  posses^ 
ision,  as  |i>efore  observed  (</)•  But  the  judgment  will 
be  9nly  of  itssets  quumdo  qcciderint^  and  the  creditor 
cannot,  by  bill  in  equity,  compel  the  heir  to  sell  the 
reversion,  but  must  expect  it  wb^n  it  fidls  (e). 

If  the  mortgage  be  in  fee,  and  there  be  judgment 
creditors,  although,  as  before^  noticed,  they  cannot 


(a)  2  Freem.  PI.  130.  The  reporter  adds,  "  Come  al  moy  fuit 
dit  per  Sir  F.  Winnlngton,  11  esteant  de  concilio  en  lo  case,"  ei 
vide  3  Leon.  32. 

(b)  Plunket  v.  Penson,  supra.    Et  vide  Solley  v.  Gower,  supra, 

(c)  Supra,  page  54?.    'Et  vide  Placknet  v.  Kirk,  1  Vern.  41}. 
{d)  Suprat  page  54. 

(e)  FoArey  v.  Fortrey,  2  Vern.  154. 
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ext^id  the  jequity,  they,  nevertheless,  have  a  general 
lien  in  equity  upon  it,  and  consequently  the  equity  of 
redemption  will,  as  to  them,  be  deemed  l^al  assets, 
and  applicable  accordingly,  nor  will  the  assets  in  the 
case  of  judgment  creditors  be  marshalled  in  favor  of 
simple  contract  creditors  (a). 

An  equity  of  redemption  of  a  leasehold  estate  is 
also  it  should  seem  equitable  assets  (6),  notwithstand- 
ing til^  doubt  dirown  out  in  Sharpe  v.  the  Earl  of 
Scarborough. 

It  seems  to  have  been  formerly  held(c),  that  if  an 
equity  of  redemption  was  devised  to  eMcutors  for 
payment  of  debts,  it  became  legal  assets ;  for  that 
such  a  devise  shewed  the  testator's  intention  that  it 
should  be  so  applied.  But  this  doctrine  is  now  over- 
ruled (</),  and  an  equity  of  redemption  remains 
equitable  assets,  whether  devised  to  trustees  gene- 
rally or  to  executors  for  payment  of  debts. 

It  has  been  already  said,  that  a  mortgage  made  sub- 
sequently to  a  devise,  is  but  a  revocation  pro  tanto  in 
equity.  In  like  manner,  the  execution  of  a  power 
by  way  of  mortgage,  whether  in  fee  or  for  years,  is 


(a)  Sharpe  v.  Scarborough^  4  .Veg.  Jim.  588.  Fortrey  v.  For- 
txej,  2  Vem.  1S4. 

{b)  The  creditors  of  Sir  Charles  Coz^  8  P.  Wins.  542.  Hart- 
well  V.  Chitters,  Axnb.  808.  8ed  vide  Wilson  v.  Fielding,  2  Vem. 
764. 

(c)  Girling  v.  Lee,  1  Vem.  6$» 

{d)  See  Lewin  v.  Okeleyi  2  Atk.  50.  and  cases  in  note. 
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but  an  apppiptinent /'TO  tmto  (a),  unless  there  be  on 
the&ce  of  the  instruiqent  aa  indication  of  an  ulterior 
intention,  inconsistent  with  a  future  exercise  of  the 
power  (b\  and  the  right  of  re^pmption  will  remain 
in  the  persons  entitled  to  the  estate  in  default  of  ap- 
pointment (c). 

On  the  principle  before  stated,  that  the  mortgagor 
remains  the  actual  owner  of  the  estate,  it  has  been 
determined  Qt)  that  the  mortgagor  of  an  advowson 


'mm^^m^fmm^m^mmm 


(a)  Thome  v.  Thome,  1  Vem.  141,  and  Perkins  v.  Widter, 
Ibid,  97.  Note  *. 

*  The  nmrginal  extract  in  this  case  mistakes  the  facts,  for  it  is 
there  stated  to  be  an  authority,  that  a  mortgage,  after  a  voluntary 
settlement,  with  power  of  revocation,  and  a  will  in  confirmation  of 
it,  is  a  revocation  pro  tanto  only;  but  it  do^s  not  appear  from 
the  circumstances  stated,  that  the  vpluntary  settlement  contained 
any  such  power,  nor  did  it  require  it  to  give  effect  to  the  mort- 
gage, the  settlement  itself  being  void,  under  2?  Eliz.,  as  i^nst  a 
hon^Jide  purchaser,  which  a  mortgagee  protarUols,  It  contained, a 
power  for  the  tenant  for  life  to  appoint  the  estate  for  a  thousand 
years  at  any  rent ;  he  accordingly  appointed  the  estate  to  tmstees, 
upon  trust,  by  sale  or  mortgage,  to  raise  certain  sums  Soir^jTaent 
of  debts,  and  to  discharge  a  mortgage,  and  for  other  purposes, 
and  in  tMs  deed  reserved  a' power  of  revocation,  and  afterwards 
mortgaged  the  estate,  having  first,  by  his  will,  confirmed  the 
voluntary  settlement,  and  appointed  other  sums  to  be  raised  out  of 
the  term.  It  was  contended,  the  subsequent  mortgage  revoked 
the  will  and  the  appinntment  to  the  trustees,  sed  ncn  aUocaiur^ 
''  it  might  be  a  revocation  pro  tantOf  but  not  otherwise." 

{b)  Fitzgerald  V.  Fanconberg,  Fitzg.  207* 

(c)  Innes  v.  Jackson,  16  Ves.  Jun.  356.  ei  vide  infra. 

{d)  Jory  v.  Cox,  Free.  Chan.  7L  Amhurst  v.  Dawling,  2  Vera. 
401.  Galley  v.  Selby,  Striu  403.  Mackenzie  v.  Robinson,  3  Atk. 
559.  which  over-ruled  Gardiner  v.  Griffith,  2  Pr.  Wms.  403.  Et 
vide  infra. 
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has  a  right  to  nominate  to  the  living  on  a  vacancy, 
and  to  compel  the  mortgagee  to  present  his  nominee, 
even  although  there  be  an  actual  engagement  be- 
tween them,  that  the  mortgagee  shall,  after  default 
made,  have  the  right  to  present. 

In  like  manner  an  equity  of  redemption  may  itself 
become  the  subject  of  mortgage,  and  each  equitable 
mortgagee  shall  have  preference  according  to  his 
priority  in  time,  the  maxim  of  equity  beings  Qid 
prior  est  in  tempore^  poHor  est  in  jwrje  (a).  Of  the 
protection  afforded  by  the  statute  law  to  the  mort- 
gagee of  Ml  equity  of  redemption,  and  by  what 
means  a  subsequent  mortgagee  of  the  equity  of  re- 
demption may  obtain  preference  to  a  prior  mort- 
gagee of  the  equity,  an  explanation  will  be  given  in 
the  subsequent  chapters. 

Tliere  may  be  also  a  possessiofratris  of  an  equity 
of  redemption  (by 

Whether  an  equity  of  redemption  is  subject  to 
escheat  does  not  seem  to  have  been  precisely  de- 
termined J  but  the  reasoning  of  the  Lord  Keeper  in 
Burgess  v/  Wheate  (c),  as  well  as  the  principles  on 
which  he  determined  that  a  mere  trust  estate  was 
not  so  subject,  may  &irly  lead  us  to  conclude  that  an 


(a)  Fonb.  Treat.  Equ.  1  voL  319.  and  cases  in  note.  And  see 
also  ex  parte  Knott,  11  Ves.  Jun.  609. 

{h)  Casbomc  v.  Scarfe,  1  Atk.  603. 

(c)  Burgess  v.  Wheate,  1  Bl.  Rep,  123.  Et  vide  Fawcctt  v. 
Xowther,  2  Ves.  304j. 
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equity  of  redemptioo  is  not  liable  to  escheat,  for,  as 
remarked  by  the  Lord  Keeper,  it  is  a  question  of 
tenure  and  not  of  forfeiture,  and  the  right  to  escheat 
arises  pro  defectu  tenentis  ;  so  lojig  as  the  lord  has  hiis, 
tenant  to  perform  his  services,  the  land  cannot  revert 
in  demesne,  and  the  crown  has  no  equity  on  which 
to  sue  asiApcena.  How  far  the  Court  would  inter- 
fere^ in  case  the  mortgagee  in  such  case  should  also 
proceed  on  his  bond  or  covenant  to  recover  the  debt 
from  the  personal  representatives  of  the  mortgagor,, 
remains  to  be  seen ;  but  according  to  the  opinion  of 
die  Master  of  the  .Rolls;  in^Bqrgess  v.  Wheate  (^),  the 
Court  would,  under  suqh  circumstances,  direct  the 
mortgagee  to  convey  the  estate  to  the  executors* 
This,  however,  was  merely  an  oUter  dk^/niy  and  can# 
not  be  relied  on;  but  it  may  be  considered  cjear, 
equity  would  not  allow  the  mortgagee  to  have  both 
the  money  and  the  estate. 

*  t 

V 

•  ■• 

I      ■• 

An  equity  of  redemption  is  subject  to  crown  debts,' 
and  it  may  be  sold  under  an  extent  of  the  Court  of 
Exchequer,  pursuant  to  the  25  Qeo*  S.  cap.  35*  (h). 


(a)  1  Blaclut.  Rep.'  149. 

{h)  13  Eliz.  Cap.  4.  Rex  v.  Delamottei  Forrest,  R.  Excfa.  162. 


(     6«     ) 


CHAPTER  V. 

Of  statutes  Merchant j  Statutes  Staple ^  Recognizances, 

and  Elegit. 

BfiFORB  we  proceed  further,  it  may  be  proper  to  en- 
quire into  the  nature  of  certain  compulsory  modes  by 
which  lands  niay,  by  force  of  the  statute  law,  be  ren- 
dered a  security  for  debt. 

It  has  been  already  noticed,  that  the  common  law 
did  not,  B»  between  subject  and  subject,  allow  the 
lands  themselves  to  be  taken  in  execution  on  a  judg- 
ment for  ddbt  oi*  damages ;  for  if  they  might  have 
been  so  taken,  then  a  tenant  might  have  been  in- 
truded 6n  the  feud  against  the  lord^s  consfent ;  and 
thus  by  a  circuitous  route,  ah  alienation  might  have 
been  effected  against  his  will.  The  creditor  there- 
ibre  could  only,  by  the  common  law  writ  otJUrifa- 
eiaSj  take  the  goods  and  chattels  of  his  debtor,  and 
by  writ  of  ledanjacias,  take  the  growing  profits  of  the 
land ;  and  even  of  these  latter  he  might  be  deprived 
by  subsequent  alienation  of  the  land  itself.  The 
crown  indeed  might  at  common  law  have  taken  the 
4ands  of  its  debtor,  by  force  of  its  prerogative,  and 
a  creditor  might,  on  judgment  against  the  heir,  on 
a  specialty  debt  of  the  ancestor,  have  taken  the  land ; 
for  otherwise  he  would,  as  against  the  heir,  have  been 
remediless. 

The  inconvenience  of  this  rigid  system  began  to 
be  soon  felt  by  a  growing  commercial  state,  and  the 
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statute  of  Acton  Buniell  {a)  in  its  preamble  notices, 
that  merchants  who  had  lent  their  goods  to  divers 
persons  were  greatly  impoverished,  because  there 
was  no  speedy  law  provided  for  them  to  have  reco- 
very of  their  debts  at  the  day  of  payment  assigned, 
and  by  reason  thereof  many  merchants  had  with- 
drawn,  to  the  damage  as  well  of  the  merchants  as  of 
the  whole  realm.  And  it  therefore  provided  a  re- 
medy hereafter  noticed  of  a  statute  merclumt^  being  ^ 
bond  or  obligation  on  record,  taken  before  the  mayor 
of  the  place,  and  entered  on  record,  and  sealed  witb 
the  seal  of  the  debtor  and  the  king, 

A  much  more  extensive  remedy  was  soon  after 
provided  for  the  creditor  by  the  IS  Edwatd  I. 
cap.  18.  which  enacted,  that  when  a  debt  was  reco- 
vered or  acknowledged  in  the  King's  Court,  or  da^ 
mages  awarded,  it  should  be  in  the  election  of  the 
creditor  to  have  a  writ  of  Jieri  facias  unto  .the  she- 
riff, to  levy  the  debt  of  the  lands  (i.  e.  the  profits)  and 
goods,  or  that  the  sheriff  should  deliver  to  the  cre- 
ditor all  the  chattels  of  the  debtor,  ( saving  only  his 
oxen  and  beasts  of  his  plough,)  and  the  one-half  of 
his  land,  until  the  debt  was  levied  upon  a  reasonable 
price  or  extent ;  and  if  he  were  put  out  of  that  tene- 
ment he  should  recover  by  a  writ  of  novel  disseisin, 
and  after,  by  a  writ  of  redisseisin,  if  need  should  be. 
In  consequence  of  this  statute,  a  writ  was  framed 
since  called  a  writ  of  elegit,  from  the  words  of  the 
entry  on  the  roll,  ^'  Quod  elegit  sibi  executionem 


■MWi^kMaa 


(a)  Statute  of  Acton  Buniell,  11  Edw.  1. 
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fieri  de  omnibus  catallis  et  medietate  terraD.**  On 
the  suing  out  of  this  writ,  the  sheriff  must  impan^^ 
nel  a  jury,  who  are  to  inquire  into  all  the  goods  and 
chattels  of  the  debtor,  and  make  an  appraisement  of 
the  same,  and  the  sheriiF  must  deliver  them  to  the 
creditor  at  the  appraised  price ;  and  the  jury  are  also 
to  inquire  as  to  his  lands  (not  being  copyhold,  which 
are  not  liable  to  be  extended  under  an  elegit)  (a),  and 
appraise  their  value,  and  set*out  and  deliver  to  the 
creditor  a  moiety  of  them  by  metes  and  bounds,  at 
the  extended  value.  But  the  sheriff  need  not  deliver 
a  moiety  of  each  teaement  (6) ;  it  is  sufficient  if  it 
appear  the  lands  extended  are  but  a  moiety  in  value- 
of  the  whole.  If  the  sheriff  eKtends  more  than  a 
moiety,  and  th.e  fiiCt  appears  on  th<i  return,  it  seems 
the  execution  is  m^Iy  Void  (c). 

This  statute  extending  to  the  case  of  a  debt  ac*^ 
knawledged  in  the  King's  Court,  a  modd  of  secu^ 
rity  was  suggested,  which  gave  the  creditor  aA 
immediate  hold  upon  the  land,  and  at  the  same 
time  saved  him  the  expense  of  actual  process  to  ob^ 
tain  judgment.  This  was  by  a  warrant  of  attorney^ 
authorizing  certain  attornies  to  appear  for  the  debtor, 
and  confess  the  debt  in  a  court  of  record,  whereuponr 
judgment  might  be  forthwith  entered  up,  and  a  writ 


(a)  Heydon'B  case,  3  Co*  9*  npr,  according  to  Rolle,  is  aleftse 
by  licence,  1  Roll.  Ab.  888.  3.  . 

\b)  Den  v.  Lord  Abingdon,  Doug.  Rep.  473* 

(c)  Putten  V.  Purbeck,  2  Salk,  563.    Sed  vide  contra  Carthew, 
4j53.     Et  vide  infra. 
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of  execution  instanter  sued  out  (a).  Between  a  j  udg- 
ment  so  obtained  and  a  judgment  obtained  in  an 
actual  action.  Lord  Kenyon,  in  Doe  v.  Carter,  said 
be  saw  no  difference  (6),  since  the  object  of  the 
former  was  merely  to  shorten  the  process  and  to  lessen 
the  e:tpense  of  the  proceeding* 

When  lands  are  extended  under  an  elegit,  they  are 
delivered  to  the  creditor  to  hold  ^^  quoiisque  debitum 
mUsfactum  Juerity*  that  is,  until  the  debt^recovered, 
and  stated  damages  are  repaid,  and  no  other  damages 
or  expenses  nor  even  interest  are  allowed  (c);  and  as 
the  annual  value  of  the  land  extended  is  ascertained 
by  the  inquisition  and  extent,  the  time  when  the 
debt  will  be  satisfied  is  certain,  and  the  debtor  may 
re-enter  without  a  previous  writ  of  scire  facias  (d). 
But  as  the  lands  are  always  extended  much  below  the 
real  value,  and  as  the  debtor  cannot  on  a  writ  of  ad 
c<nAputandum  at  law  insist  on  the  creditor's  doing 
more  than  account  for  the  extended  value,  he  is 
driven  for  remedy  into  a  court  of  equity,  which  act- 


«  .(«)  Holbird  v/ Anderson  and  another,  5  Term  Rep.  235. — 
Note— In  this  ease,  the  debtor  had  been  aued  to  judgment  by  a 
creditor,  who  was  entitled  to  sue  out  execution  on  the  8th  of  May, 
on  which  day  the  debtor  voluntarily  went  to  another  creditor,  and 
gave  him  a  warrant  of  attorney  to  confess  judgment  against  him, 
on  which  judgment  was  immediately  entered  up,  and  execution 
levied  on  the  same  day  two  hours  before  the  first  creditor's  execu- 
tion reached  the  sheriff's  office,  and  it  was  held  the  preference  was 
not  unlawful  nor  fraudulent  within  the  meaning  of  the  18  Eliz. 

e.5. 

(i)  Doe  V.  Carter,  8  Term  Rep.  61. 

(c)  Fulwood's  Case,  4  Rep«  67.  2  Inst  678. 

(i|)*Bnrwdl  v.  Harwell,  Cro.  Car.  598.  Ful wood's  Case,  tupra^ 
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ing  on  its  principle,  that  he  who  seeks  equity  shaU 
do  equity,  will  compel  him  to  pay  interest  on  the 
debt,  although  it  should  exceed  the  penalty  on  the 
judgment  (a). 

The  sheriff  formerly  delivered  actual  possession  of 
the  land  extended.  He  now  delivers  legal  possession 
only  (&),  and  actual  possession  must,.it  seems,  be  ob- 
tained by  ejectment  (c).  In  a  recent  case  ((/),  how- 
ever, Chief  Justice  Gibbs  said,  he  had  always  been 
of  a  different  opinion,  but  he  would  not  consider 
the  case  then  under  consideration  as  deciding  the 
point  If  there  be  a  tenant  in  possession  under  a 
lease  granted  prior  to  the  date  of  the  judgment  (e), 
the  creditor  cannot  succeed  in  ^ectment;  for  the 
legal  title  must  prevail,  even  although  he  give  the 
tenant  notice  that  he  does  not  mean  to  disturb 
his  possession,  but  only  to  get  into  the  receipt  of 
the  profits.  He  may,  however,  extend  a  moiety  pf 
the  reversion  and  of  the  rent,  and  he  will  have  the 
like  remedies  for  the  moiety  of  the,  rent  as  the  debtor 
himself  had  (f).  The  debtor  cannot,  as  before  ob- 
served, by  writ  ad  computandum  at  law,  compel  the 
creditor  to  account  for  the  profits  beyond  the  ex- 
tended value ;  yet,  if  by  some  casual  profit,  the  credi- 

(a)  Godfrey  v.  Watson,  S  Atk.  517.    Owen  ▼.  Griffith,  Amb. 
520. 

(3)  2  Saund.  69.  a. 

(c)  Taylor  ▼.  Cole,  3  Tenn  Rep.  295.    2  Tidd's  Pract.  1075. 
6th  Edit.    BuU.  Nisi  Prius,  104*. 

(d)  Rogers  v.  Pitcher,  6  Taunt.  206. 7. 

{e)  Doe  V.  Wharton,  8  T.  R.  2.    Rogers  v.  Pitclier,  $upra» 
(/)  Campbell's  Case,  1  Roll.  Ab.  894.  PL  5.    2  Leon.  IIS. 
Bishop  of  Bristow'f  Case,  Moor,  36. 
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tor  is  satisfied  his  debt  (a),  6t  tf  part  has  beeti 
leined,  and  th^  debtor  in  ddurt  tender  hitb  the  resi- 
due (i),  he  may  have  hisi  writ  ci  mre  facias  ad 
tehahendani  terram,  to  ascertain  the  aecidental  ]pra- 
fit,  and  fyt  t^m^tf  of  the  land :  but  in  this  lat- 
ter case  the  tender  must  be  in  courty  and  of  die 
money  actually  due,  and  not  an  offer  to  come  to  an 
agreement :  the  debtor  .may  ako  have  a  ^ite  fa^ 
das^  if  he  hai^  obtained  an  acqcrittance;  but  a  ^ch'e 
facias  will  not  lie  dn  a  genehd  averoient  that  the 
debt<^  has  received  Us  debt,  which  may  have  hap* 
pened  through  the  improvement  of  thcf  land  by  the  cte^ 
ditor,  of  Which  the  debtor  can  tidce  no  advantage  (c)^ 
If  a  crecfitor  has  two  judgments  against  ott6  debtor  (cO# 
he  may  take  b6th  litioieties  in  escecutkm ;  but  if  6n6 
moiety  be  already  taken  in  execution,  a  sedbnd 
judgment  creditor  can  take  but  one-feurtli  (e)f  that 
is,  a  moiety  of  the  remaining  moiety,  and  so  of  the 
Kke. 

Copyholds^  ais  already  reisfarKed,  stre  not  fiaMe  t& 
M  extent  (/) :  nbr,  it  shottltd*  seeito',  is  an  sdvowabti 
in  gros&l  (g)  not  glebe  lands  belongitig  to' a  parsonag'e' 
or  vieamge  (A);  but  rent<!hargtefii  (O9  lands  ivbereof 
a  man  is  seised  jure  uxoris  (A;),  lands  in  ancient 
demesne  (/);  and,  in  short,  every  other  species  of 

(a)  Bac  Ab.  Ex.  707.  2  Inst  896.  (i)  2  SoIL  Ab.  488. 

(c)  3  RoIL  Ab.  48S.    Bac.  Ab.  Execution,  708. 

{d)  Attorney-General  ▼•  Andrew^  Hard.  28.  . 

\e)  Huyt  ▼•  Cogap*  CrOb  Eli?^482.  (/)  Supra  Gif. 

ig}  GiUk  Exec  89.  Sedxide  Robinson  v,  Tonge^  8  P.jW.  ¥>l. 

(A)  Jenk. 2Q7.  (f )  Mo. ^2.'  \  ^ 

(i)  Dalt.  Sher.  186.  (/)  Cox  v.  Bamdey,  Hobi  47k^48. 
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landed  property,  except  as  before-mentioned,  seem 
liable  to  tbe  extent;  but  if  an  estate  tail  be  ex- 
tended, the  issue  may  avoid  it,  afler  death  of  tenant 
in  tail,  by  assise  or  writ  of  auditd  qucreld  (a),  and  if 
one  of  two  joint  tenants  confess  a  judgment,  and  die 
before  execution,  it  will  not  bind  the  survivor  (U). 

A  judgment  is  a  general  lien  which  will  bind  lands 
whereof  the  debtor  is  possessed,  not  only  at  the  time 
of  entering  up  the  judgment,  but  those  also  which 
be  shall  liubsequently  acquire^  and  no  subsequent 
alienation,  even  to  a  purchaser  without  notice,  will 
defeat  it  (c) ;  but  such  a  purchaser  may  protect 
himself  against  prior  judgments,  of  which  he  had  no 
notice  when  he  purchased,  by  procuring  the  con* 
veyance  or  assignment  of  a  prior  outstanding  term 
or  legal  estate* 

A  term,  in  the  consideration  of  law,  being  but  one 
day,  the  consequence  was,  that  a  purchaser  or  mort* 
gagee,  although  prior  to  the  judgment  creditor,  was 
nevertheless  bound  by  the  judgment,  if  the  purchase 
or  mortgage  and  judgment  were  within  the  same 
term;  for  the  judgment  would  relate  to  the  first  day 
of  the  term'  (rf). 

*  » 

To  remedy  this,  the  statute  of  frauds  and  perju« 


(a)  AsUburaliam  v.  Saint  John,  Cro.  Jac  85.  Gilb.  Exec  891. 

{h)  1  Inst  184.  b.    Abergavenny't  Case,  6  Rep.  78. 

(OSbist.S95.    1  RolL  Ab.  892.  Fl.  14  and  16.    2P.Wiiia. 

499. 
{i)  2  Saund.  9. 
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ties  (a)  enacted,  that  the  judge  or  officer  signing  the 
judgment  should  set  down  the  day  of  the  month  and 
year  of  his  so  doing  upon  the  paper  book,  docket, 
or  record,  which  he  should  sign,  which  date  should 
be  also  entered  on  the  margin  of  the'  roll  of  the  re- 
cord,  where  the  judgment  was  entered,  and  that  pur- 
chasers, &c.  (6)  should  be  charged  from  such  time 
only,  and  not  from  the  first  day  of  the  term, 
whereof  the  judgment  was  entered^  By  subsequent 
statutes  (c),  judgments  are  required  to  be  docket* 
ed,  viz.  those  of  Ifichaelmas  and  Hilary  terms, 
before  the  last  day  of  the  ensuing  terms,  and  those 
of  Easter  and  Trinity  terms,  before  the  last  day 
of  Michaelmas  term.  And  it  is  declared,  that  no 
judgment  not  so  docketed,  shall  affect  purchasers  or 
mortgagees  ((f).  A  docketing  afler  the  time  limited 
by  the  statute  will,  it  seems,  be  of  no  avail  against 
any  subsequent  purchaser  or  mortgagee,  unless  he 
has  notice  of  the  judgment,  when  he  will  be  bound 
by  it  in  equity,  although  it  is  not  docketed  accord* 
ing  to  the  statute  (e). 

In  Hodges^  v.  Templar  (/),  Lord  Holt  said,  "  If 
one  will  enter  judgment  as  of  a  term,  he  must  actu- 
ally enter  it  before  the  essoign  day  of  the  succeeding 
term,  otherwise  it  shall  only  relate  to  the  term  of 
which  he  entei^  it ;  and,  he  adds,  if  judgment  be 


{a)  29  Car.  2.  cap.  8.  sect.  14.  (b)  Ibid.  sect.  15. 

(c)  4  &  5  Will,  and  Mary,  cap.  20.    7  &  8  Will.  3.  cap.  36« 
\d)  Forahall  v.  Coles,  7  Vin.  Ab.  54. 

(e)  Davis  v.  Strathmore,  16  Ves.  419.    Thomas  v.  Pled^ell,  7 
Vin.  Ab.  55.  conlro.    Forahall  r.  ColeSi  SHpra* 
{/)  Supra* 
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sigp^d  in  Hilaiy  tenp,  and  in  the  subsequent  vaca- 
^on  the  defendant  sells  lands,  and  before  the  essoigna 
of  ISaster  terpi,  the  plaintiff  enter  his  judgment,  it 
shall  affect  the  lands  in  the  hands  of  the  purchaser, 
and  if  one  enter  judgpient  in  vacation,  when  indeed 
the  party  was  dead,  yet  if  he  was  living  in  the  pre- 
ceding tern),  the  judgment  is  good  by  relation ;  so 
that  it  seems  a  purchaser  inight  still  be  over*reached 
by  a  judgment  signed  prior  to  his  purchase,  &c.,  but 
•  entered  subsequently  to  it.  It  is  said,  however,  that 
no  practical  inconvenience  reai^  from  this  to  pur« 
chafers,  as  it  is  the  practice  to  index  judgoaents  aa 
apojpi  as  they  are  signed  (fi). 

,  Chattel?  personal  and  leaseholds,  since  the  statute 

of  frauds,  are  bound  from  the  time  of  delivery  of 
the  writ  pf  eicecuti0n  into  the  havds  of  the  sheriff  (i), 
and,  as  between  different  plainti^,  the  sheriff  must 
give  priority  to  the  writ  oJ^^fi^ifacm  first  delivered 
to  him*  from  which  time  the  gopds  are  bound  (c). 

It  has  been  already  mentioned,  that  an  equity  of 
redemption  is  not  extendible  (c/)«  If  a  judgment 
be  entered  up  after  contract  for  sale  and  actual  pay- 
ment of  the  purchase-money,  but  previously  to  the 

•■  <      I.I       J      .f .     i      I      .       ■  .'.  .    I        I   ■.       I      I     II'  M       .11'    II'    .   M  I  I  II  I  I       .     !■ 

(a)  Vide  Sugden's  Vendors  and  Purchasen,  504*  Sd  Edit. 
Ei  vide  Tidd'i  Pract.  966.  6tk  Edit.  Mayor  of  Norwich  r.  B^ry, 
4  Burr.  2277. 

(i)  29  Car.  2.  pagu  8.  aec^  16^  Burdoi^  lu  K^eop^d]^  ^vprop 
799.    Jeanes  r.  Wilkins,  1  Ve^  19ju 

{e)  Hutchinson  v.  JphniHNii  1  Tarm  Rqp.  739. 

(d)  Ante,  page  55. 
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comreyance,  the  purchaser  will,  it  seems,  be  relieved 
against  it  in  equity  {a).  If  a  mortgagee  in  fee  pur- 
chase, he  will,  of  course,  be  protected  from  all  judg- 
ments subsequently  to  his  mortgage,  of  which  he 
had  not  notice  (V). 

A  difibrence  of  opinion  has  prevailed  (c),  whether 
in  equity,  judgments  bind  a  subsequent  purchaser 
or  mortgagee  who  had  notice  of  thei£i,  but  who,  pre- 
viously to  execution  sued  out,  obtained  a  conveyance 
from  trustees,  in  whom  the  lands  had  been  vested 
pxiot  to  the  obtaining  of  the  judgments.    By  the 
express  words  of  th6  statute,  which   directs  that 
execution  may  be  delivefeil  of  all  such  lands  as  any 
other  persons  shall  be  seised  of,  in  trust  for  the  debtor, 
in  the  same  manner  as  if  he  had  been  seised  of  such 
lands  of  such  estate,  as  they .  shall  be  seised  of  in 
trust  for  him  at  the  time  of  the  ejpecution  sued^  and 
by  the  authority  of  the  case  of  Hunt  v.  Coles  (rf), 
it  would  seem  clear,  that  at  law  the  lands  are  not 
liable.     But  it  is  said  that  they  are  liable  in  equity  if 
the  purchaser,  &c.  had  notice  ;  and  in  behalf  of  this 
opinion  it  has  been  argued  (e\  the  lands  would  have 
been  so  liable  prior  to  the  statute  of  frauds,  and  it 
cannot  be  supposed  the  statute  intended  to  conclude 
the  equitable  relief.    In  support  of  this  opinion,  the 


(a)  Finch  v.  Ea^l  of  Winchebeaf,  1  Fr.  Wmt.  277. 

(i)  Sugden's  V.  and  P.  SS5.  8d  Edit. 

(c)  See  Powell  on  Mortgagesr  4th^  Edit.  50S»    Sn^denV  V. 
and  P.  SS6. 

{d)  Runt  ▼.  Coles^  Com.  396.    Et  vide  Com.  Dig.  Title  Exe- 
ciirioBy  (C.  14«)  and  2  Sftund.  11.        -  ^         . 

(e)  Si^en'f  y.  and  P.  S87. 3d  Edit 
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cases  of  equitable  relief,  under  the  registry  acts^  are 
referred  to.  On  the  other  side,  the  argument  is, 
that  as  equity  follows  the  law  (a),  no  relief  will  be 
granted  against  the  purchaser,  through  the  medium 
of  a  Court  of  Equity ;  and  it  is  admitted  by  the  oppo- 
site party,  that  after  the  most  diligent  search,  there 
is  no  instance  to  be  found  of  rehef  granted  to  a  judg- 
ment creditor  against  a  conveyance  to  trustees,  where 
the  purchaser  has  subsequently  acquired  the  es- 
tate (ft). 

The  wording  of  the  statute  is  strong,  nor  does 
there  seem  good  reason  for  disputing  the  sound- 
ness of  the  judgment  in  Hunt  v.  Coles  (c).  The 
comparison  made  between  the  decisions  on  the  regis- 
try acts  and  the  point  in  question  is  certainly  ingeni- 
ous ;  but  on  consideration  it  will  be  discovered,  the 
cpmparison  does  not  altogether  hold  good,  for  the 
equitable  decisions  under  the  registry  acts  were  made 
in  fccoour  of  purchasers,  and  for  their  protection 
against  fraud ;  while  on  the  contrary,  to  hold  the  pur- 
chaser with  notice,  subject  to  judgments  in  the  case 
contended  for,  would  be  to  take  from  him  the  pro- 
tection  of  the  express  words  of  the  statute  passed  for 
his  benefit.  And  after  all,  the  judgment  creditor  will 
npt.be  in  a  worse  situation  in  respect  of  a  trust  estate, 
than  ill  respect  of  a  leasehold ;  and  it  is  his  own  fault 
not  to  pursue  his  remedy  sooner.  However,  until 
the  point  has  received  a  judicial  decision,  a  purchaser 


(a)  Higgins  r.  The  York  Quildtngs  Company,  2  Atk.  107. 
{ff)  Si^thni's  V.  «id  P.  4th  Edit  (c)  Ibid.  357.  Sd  Edit, 
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or  iQortgagee,  ^^ith  notice  of  judgments,  cannot  be 
advised  to  rely  on  the  security  of  a  conveyance  of 
a  prior  outstanding  legal  estate. 

A-  Court  of  Equity  will  not  oblige  a  creditor  to 
vait  until  he  is  paid  out  of  the  rents,  but  will  accele- 
rate the  payment  by  a  sale  of  the  moiety  (a). 

If  the  inquisition  by  the  sheriff  be  void  for  any  de- 
fect appearing  on  the  face  of  it,  the  Court  will,  oh 
suggestion  thereof,  or  on  a  writ  of  scire  Jaciasy  order 
the  writ  to  be  vacated,  and  award  a  new  one  and 
amerce  the  sheriff  (&)« 

If  the  debtor  be  possessed  of  a  term  for  years,  the 
sheriff  may  either  extend  it,  that  is,  deliver  a  moiety 
of  it  to  the  creditor,  or  he  may  sell  the  whole  term 
to  the  creditor  as  part  of  the  personal  estate  of  his 
debtor,  at  a  gross  price,  appraised  and  settled  by  the 
jury  (c).  The  debtor  may  save  the  term  by  tender 
to  the  sheriff  prior  to  it$  delivery  to  the  creditor, 
or  by  tender  in  Court  before  actual  delivery  by 
the  sheriff}  but  if  no  such  tender  is  made,  the 
property  is  altered  by  the  delivery  of  the  sherifi;  and 
the  creditor  may  dispose  of  it  without  being  ac- 
countable for  the  profits  (d).  If,  however,  the  judg- 
ment be  afterwards  reversed,  the  sale  and  delivery 


(a)  StQeman  v.  A^hdowUy  2  Atk,  610. 

(h)  2  Saund.  69,  naie. 

(c)  2  Inst.  895.  Fleetwood's  case,  8  Rep.  171.  a.  Dalt.  Sher. 
JS7. 

(iQ  Gilb.  Sx.  34.  2  Saund.  Rep.  68.  Comjn  v.  Bratid]yn» 
Mo.  875. 
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will  be  void,  and  a  writ  of  restitution  awarded. 
But  if  the  term  had  been  sold  under  a  Jienfadas^ 
and  the  judgment  had  been  reversed,  the  sale  would 
have  been  valid  {a). 

After  the  sheriff  has  delivered  the  lands  to  the 
creditor  under  an  elegit,  he  cannot  have  either  a 
JienfcuAas  or  capias  ad  satisfaciendum  (i).  But  if  the 
sheriff  return  nihil  to  the  elegit,  or  if  nothing  be 
done  on  the  writ,  the  creditor  may  sue  out  a  capias 
ad  saUtfadendum  ovjieri  JhciaSy  or  may  have  debt  on 
the  judgment  (c)»  And  after  SkJierifaeiaSj  the  ere-' 
ditor  may  have  either  a  capias  or  elegit  ({/)•  If  the 
creditor  be  evicted  out  of  the  extended  lands,  he 
may  have  a  scire  facias  out  of  the  Court  from  which 
the  first  execution  issued,  on  which  a  new  writ  may 
issue  (e).  And  the  remedy  extends  to  his  personal 
representatives  {f).  Or  if  the  record  is  removed  on 
error  into  another  Court  and  affirmed  there,  he  may 
also  have  a  scire  facias  out  of  that  Court.  But  to 
give  him  the  benefit  of  the  statute,  he  must  be 
evicted  from  all  the  lands,  and  not  from  part  only  (jg). 

Although  the  creditor  under  the  elegit  holds  the 
lands  ^^  as  his  freehold^*  yet  he  has  a  chattel  interest 

(a)  Gopdyere  v.  iDce,  Cro.  Jac.  246«    fiao«  Ab«  Ex.  740. 

\h)  Tidd's  Pract.  1033.  6th  Edit. 

( c)  Knowles  v.  Palmer,  Cro.  Eliz.  160.  Cooper  v.  Langworth, 
Moor,  ^S. '  Pli  724<.  Palmer  ▼.  Knollis^  1  Roll.  Ab.  905,  pi.  6. 
1  Leon,  176.  Bacon  v.  Peck,  1  Str.  226.  Glascock  ▼•  IMTorgao,  1 
Lev.  92. 

(rf)  Tidd'fl  Pract.  1062. 

[e)  32  Hen.  8.  c.  5.  (/)  Co.  Litt.  990.  a^ 

(^)  Co.  Litt.  289.  b.    Fulwood's  Case,  mjna.    Crawley  v.  Li<^ 
geat,  Cro.  Jac.  338. 
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only,  which  devolves  on  his  personal  representa* 
tives  (a). 

It  is  a  general  rule,  that  execution  cannot  be  sued  out 
after  a  year  and  a  day,  without  a  writ  of  scire  facias; 
but  if  a  writ  has  issued,  and  been  returned  and  filed, 
it  way  be  continued  by  entry  on  the  roll  of  "  vite- 
comes  non  misit  breve/^  It  seenis  dcnibtful,  whe-' 
ther  tbS  mere  awarding  of  a  writ  of  elegit  on  the 
YoU  within  the  year,  will  warrant  the  entry  of  tiie  con- 
tinuances (6)«  The  debtor  may  by  agreement  waive 
the  benefit  of  requiring  a  writ  of  scire  facias,  to  revive 
the  judgment,  as  is  the  usual  practice  on  warrants  of 
attorney ;  and  if  a  writ  of  execution  has  been  issued 
within  the  year»  a  difierent  writ  of  execution  may  be 
awarded  after  the  3^ear,  without  a  scire  facias  (c)«  If 
the  executor  or  administrator  of  the  creditor  proceed 
on  the  judgment,  they  must  sue  out  a  scire  fwias^  even 
within  the  year  (d).  The  creditcu*  may  award  on  the 
roll  several  writs  of  elegit  into  several  counties  for  the 
whole  debt(e)*  The  proper  mode  of  discharging  a. 
judgment  is  by  entering  up  satis&ction  on  the  re- 
cord (f)j  or  the  judgment  may  be  released  by  deed, 
which,  although  it  does  not  vacate  the  judgment, 
will  be  good  cause,  in  case  execution  is  sued  out,  on 
which  to  ground  a  writ  of  audita  qaereldy  to  annul  the 


^y^iw*^»^»T'r^rTT^— "^'r^  »'■ ' ^"~"^'— *     ■<■    «^— ^"^^^i*— ^i»<«^^— r^^^^^^^ 


(a)  1  iDit.  4S.  a.  9  Imt  SQ6.  a, 

{b}  Blayer  r.  Baldwin,  2  Wik.  82.  S  Saunders,  68.  b.  Sed  vide 
Seymour  v.  Greenvill,  Carth.  283.  Tidd's  Ftact  1116.  Bac.  Ab. 
Exec.  ISO. 

(c)  Ares  ▼•  Hardress,  1  Stnk  100.  {d)  2  IdsL  395. 

(e)  Dyer,  168.  (b)  PI.  51.  Earl  of  Worcester's  Case,  Moor, 
M.  Fl.  83.    Goodyerev.  loce,  supra.  Yelv.  179.  2  Saund.  68.  a. 

{f)  For  the  mode  of  doing  this,  see  Tidd*8  Pract.  1096. 
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execution  {a) ;  and  after  a  considerable  lapse  of  time, 
viz.  twenty  years,  the  Courta  will  presume  the  judg- 
ment satisfied  {b)  ;  and  it  seems  the  defendant  may, 
on  an  old  judgment,  plead  payment  under  the  4th  of 
Ann,  Cap.  16.  Sec.  12.  (c). 

Recognizances  are  of  two  sorts;  viz.  recognizances 
by  the  common  law,  and  recognizances  by  the  statute 
law.  Of  the  latter  we  shall  speak  presentlj^.  Re- 
cognizances by  the  common  law  are  obligations 
acknowledged  by  the  debtor  before  any  of  the  judges 
in  or  out  of  term,  and  in  any  part  of  England,  or 
before  the  Lord  Chancellor,  or  any  other  person  for 
such  purpose  appointed  by  the  king,  or,  by  the  cus« 
torn  of  London,  before  the  lord  mayor  and  aldermen, 
6t  lord  mayor  singly,  and  perfected  by  enrollment 
in  some  court  of  record  (rf),  and  on  which  execution 
may  be  sued  out,  in  like  manner  as  on  a  judgment. 
If  Execution  iis  not  sued  out  within  a  year  and  a  day 
after  the  day  assigned  in  the  recognizance,  a  writ  of 
scire  facias  must  issue  to  revive  the  judgment  (e); 
recognizances  must,  it  seems,  be  enrolled  within  six 
months  after  being  acknowledged  (f)^  and  they  bind 
lands  in  the  hands  of  a  purchaser,  from  the  time  of 
enrolmfenl  {g). 

m 

The  statute  of  Acton  Bumell,  as  before  mention* 
^(A),  created  the  statute  merchant.     This  statute 


;a(6i)' Peace's  teviden^e, £5.  ndte.    Tidd's  Pmcli  i      •;     i 

(d)  Bacon's  Ab.  Execution,  687. 

(e)  Ibid,  693.  (/)  2  Saund.  8. 
{g)  Ibid.                        :    ^      (h)  Supraypage  63* 
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was  partial  in  its  operation^^and  the  sherifis,  it  is  said^ 
misinterpreted  its  provisions,  and  sometimes,  by  ma- 
lice and  false  interpretation,  dQla}^ed  its  execution^: 
the  statute  of  the  13  Edw,  1.  stat  3.  (fl),  thprefore^ 
at  once  enforced  and  extended  the  remedy  by  enact- 
ing, that  a  merchant  who  would  be  sure  of  his  debt, 
should  cause  his  debtor  to  con^e  before  the  mayor 
of  London,  or  before  some  chief  warden  of  a  cit/| 
or  of  another  gqod  towa  wh^re  the  king  should 
appoint :  and,  that  he  should,  before  t^e  mayor  and 
chief  warden  or  other  sufficient  men  chosen  and 
sworn  thereto,  when  the  mayor  or  chief  wardef^ 
could  not  attend,  and  before  one  of  the  clerks  tb^ 
the  king  should  thereto  assign,  when  both  could  not 
attend,  acknowledge  the -debt  and.  the  day  (^  pajf,'^ 
tnenty  and  the  recognizance  should  be  enrolled  by  one 
of  the  clerks,  and  the  roll  should  be  double,  whereqf 
one  part  should  remain  with  the  mayor  or  chief  war- 
den, and  the  other  with  the  clerks  that  thereto  should 
be  first  named;  and  further,  one  of  the  said  clerks  j  with 
his  own  hand,  should  write  an  obligation^  to  which  writ- 
ing the  seal  qfthe  debtor  should  be  put,  with  the  kin^s, 
seal  provided  for  the  same  intent,  which  seal  shpuld 
be  of  two  pieces,  whereof  the  greater  piece  should  re- 
main in  the  custody  of  the  mayor  or  chief  wardea^i.^nd 
the  other  piece  in  the  keeping  of  the  aforesaid  clerk, 
and  if  the  debtor  did  not  pay  at  the  day  limited  to 
him,  then  should  the  merchant  cbme  to  the  mayor 
and  cl^rk  with  his  obligation,  and  if  it  were  found 
by  the  roll  or  writing,  that  the  debt  was  acknow* 
ledged  and  the  day  of  payment  expired,  the  mayor 
or  chief  warden  should  cause  the  body  of  the  debtor 

■  ■  '  ^ 

(a)  IS  Edw.  1.  «Ut.  S. 
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to  be  taken  (if  he  were  lay)  whensoeyer  he  hap- 
,  pened  to  come  in  their  power,  and  should  com« 
mit  him  to  the  prison  of  the  town,  there  to  re* 
main  until  he  agreed  for  the  debt ;  and  if  the  debtor 
was  not  in  the  power  of  the  major  or  chief  warden, 
then  the  mayor  or  chief  warden  should  send  the 
recognizance  into  Chancery  under  the  king^s  seal^  and 
the  Chancellor  should  direct  a  writ  unto  the  sheriff^ 
in  whose  shire  the  debtor  should  be  found,  to  take 
his  bodjf  (if  he  were  lay)  and  sqfehf  keep  him  in 
prison  until  he  had  agreed  for  the  debt;  and, 
within  a  quarter  of  a  year  after  he  was  taken, 
his  chattels  should  be  delivered  to  him,  so  that  by 
his  own  he  might  levy  and  pay  the  debt ;  and  it 
should  be  lawful  unto  him,  during  the  same  quarter, 
to  sell  his  lands  and  tenements  for  the  discharge  of 
his  debtsr,  and  his  sale  should  be  good  and  efiectual ; 
and,  if  he  did  not  agree  within  the  quarter  next  after 
the  quarter  expired,  all  the  lands  and  goods  of  the 
debtor  should  be  delivered  unto  the  merchant  by  a 
reasonable  eaienty  to  hold  them  until  such  time  as  the 
debt  was  wholly  levied,  and  nevertheless  the  body 
should  remain  in  prison j  as  before  said ;  and  the  mer« 
chant  should  have  such  seisin  in  the  lands  delivered 
to  him,  that  he  might  have  a  writ  of  novel  disseisin 
and  redisseisin,  as  qf freehold^  to  hold  to  him  and  his 
assigns  until  the  debt  was  paid ;  and,  as  soon  as  the 
debt  was  levied,  the  body  of  the  debtor  should  be 
delivered  witii  his  lands,  and  die  sheriff  should  re«r 
turn  tiie  writ ;  and  if  die  s^riff  return  that,  the 
debtor  could  not  be  found,  or  that  he  was  a  clerk, 
then  die  merchant  should  have  writs  to  all  the  sheriffi 
where  he  had  lands,  to  deliver  to  him  all  the  goods 
and  lands  of  the  debtor^  at  a  reasonable  extent,  to 
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hold  unto  him  apd  his  assigns  in  form  aforesaid^  aod 
at  last  he  might  have  a  writ  to  take  his  body^  if  be 
were  lay}  and,  after  the  lands  were  delivered  to  the 
merchant,  the  debtor  might  lawfully  sell  them,  so 
that  the  merchant  had  no  damage,  and  the  mer- 
chant  should  he  always  allowed  for  his  damages^  costs^ 
labours^  smtSy  delays  and  expenses^  and  if  the  debtor 
found  sureties,  they  should  be  liable  in  like  manner; 
and  the  merchant  should  have  seisin  of  all  the  lands 
that  were  in  the  hands  of  the  debtor  the  day  of  the 
recognizance  made,  in  whose  hands  soever  they  came 
after  either,  by  feoffment  or  otherwise;  and  that  if 
the  debtor  or  his  sureties  died,  the  creditor  might 
take  the  lands,  but  not  the  body  tf  the  heir. 

« 

A  statute  merchant,  then,  is  a  bond  of  record  un- 
der the  hand  and  seal  of  the  debtor,  authenticated 
by  the  king's  seal,  which  renders  it  of  so  high  a 
nature,  that,  on  failure  of  payment  on  the  day  as- 
signed, execution  may  be  awarded,  without  any  mesne 
process  to  summon  the  debtor,  or  the  trouble  or 
charges  of  bringing  in  proofs  to  convict  him,  and 
thus,  it  is  presumed,  it  obtained  the  name  of  a  pocket 
judgment  (a). 

The  provisions  of  the  act  must  be  strictly  at- 
tended to,  for  if  the  statute  merchant  varies  from 
them  in  a  material  part,  it  will  be  void,  and  the  party 
may  be  relieved  in  a  writ  of  auditd  quereld  {b)i  but 
although  void  as  a  statute,  it  may  be  still  good  as  an 
obligation,  being  under  the  seal  of  the  debtor  (c);  but 


(a)  Bac.  Ab«  Execution^  689.  (i)  2  Saund.  69  a.  note. 

(c)  Holliogworth  v.  Ascuey  Cro,  Elix.  355y  494f> 
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the  omission  of  an  immaterial  circumstance  will  not 
vitiate  it,  such  as  the  omission  of  the  day  of  payment, 
for  then  it  shall  be  paid  presently  (a),  or  if  the  in- 
rollment,  &c.  be  written  by  the  servant  of  the  clerk, 
and  not  by  the  clerk  himself  (i),  or  the  like. 

The  next  retaedy  for  the  creditor  was  the  statute 
staple  (c).  It  was  deemed  advisable  that  certain  towns 
should  be  appointed  at  which  tlie  staple  of  wool,  lea- 
ther, fells  and  lead  should  be  holden,  for  the  purpose 
of  exportation  by  foreign  merchants,  and  for  that  pur- 
pose the  statute  of  the  27  Edw.  3.  statute  2.  was 
passed,  called  the  ^'  Statute  of  Staples,'^  which  made 
it  felony  for  any  English  merchant  to  export  the 
staple  commodities  of  the  realm ;  and,  for  the  pro- 
tection of  the  foreign  merchant,  it  created  the  statute 
staple,  that  is,  it  authorized  the  mayor  of  the  staple 
to  take  recognizances  of  debts  made  before  him  in 
the  presence  of  the  constables  of  the  staple,  or  one  of 
them,  and  each  staple  should  have  a  seal  kept  in  the 
possession  of  the  mayor  under  the  seal  of  the  constables^ 
and  that  each  obligation  made  on  such  recognizances 
should  be  sealed  with  the  seal  of  the  staple^  and 
the  mayor  might  take  the  body  of  the  debtor  and 
commit  him  to  prison,  if  found  within  the  staple, 
until  he  made  agreement  for  the  debt  and  damages, 
and  seize  the  goods  of  the  debtor  within  the  staple, 
and  deliver  them  to  the  creditor  on  a  true  appraise- 
ment, or  sell  them  and  deliver  the  money  to  the 
creditor,  and  if  the  debtor  was  not  within  the  staple, 


(a)  Sir  W.  Jones,  52  Bridg.  19.  Winch.  82. 

{h)  Winch.  88.  (e)  27  Edward  8.  lUt.  2. 
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nor  goods  to  the  amount  of  the  debt,  the  same  should 
be  certified  into  Chancery,  under  the  seal  of  the 
staple,  on  which  a  writ  should  issue  to  take  tfie  body 
iff  ike  debtor  and  his  landSy  tetiements  and  goods^  and 
the  writ  should  be  returned  with  the  value  of  the 
lands  and  goods,  and  due  execution  should  be  made 
from  day  to  day,  in  like  manner  as  in  the  case  of  a 
statute  merchant 

A  statute  staple,  then,  is  a  bond  of  record  ac- 
knowledged before  the  mayor  of  the  staple  in  the 
presence  of  the  constables  of  the  staple,  or  one  of 
them,  and  the  only  seal  required  for  its  validity, 
IB  the  seal  of  the  staple,  and  therefore  if  the  statute 
be  void  for  any  cause,  it  cannot,  as  in  the  case  of 
a  statute  merchant,  be  proceeded  on  as  a  common 
obligation  (a),  and,  wanting  the  sanction  of  the  seal  of 
the  king,  the  sheriff,  after  the  extent,  cannot  deliver 
the  limds  to  the  conusee,  but  must  seize  them  into 
the  king's  hands,  and  in  order  to  obtain  possession  of 
them,  the  conusee  must  sue  out  a  writ  of  liberate  (&% 
which  is  a  writ  out  of  Chancery,  reciting  the  former 
writ,  and  commanding  the  sheriff  to  deliver  to  the 
conusee  all  the  lands,  tenements,  and  chattels  by  him 
taken  into  the  king's  hands,  if  the  conusee  will  have 
tiiem^  by  the  extent  and  appraisement  made  thereof, 
until  he  be  satisfied  his  debt  (c)* 

The  intent  of  the  statute  of  27  Edw«  wdb  to  (!on^ 


■i>«<  i     .'jf. 


(a)  Bro.  Stat.  Merchant,  16.    Mo.  PI.  1097.    Ascue  v.  HoK 

# 

lingworthy  supra.    2  Bac.  Ab.  698. 

(«)  2  Roll.  Abt  475.  (0  2  Saimd.  70.  c.  ^ 
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fine  the  remedy  thereby  given  to  transactions  between 
merchant  and  merchant^  concerning  the  merchandize 
of  liie  same  staple  (a),  but  the  remedy  being  found 
convenient,  it  was,  by  connivance,  extended  to  cases 
not  within  the  meaning  of  the  law.  To  suppress 
this,  and,  at  the  same  time,  to  give  the  creditor  a 
security  of  a  similar  nature,  the  statute  of  the  23 
Henry  8.  cap.  6.  authorized  the  recognizance  in  the 
nature  of  a  statute  staple.  It  prohibited  the  im- 
proper use  of  the  statute  staple,  properly  so  called, 
but  enabled  the  Chief  Justice  of  the  King^s  Bench  or 
Common  Pleas^  and,  in  their  absence,  out  of  term, 
the  Mat/or  of  tJie  Staple  of  Westminster  and  the  Re- 
corder of  London  jointly  to  take  recognizances,  and 
it  prescribed  the  form  of  the  recognizance,  aiid  that 
it  should  be  sealed  mth  the  seal  of  the  debtor  and 
of  the  king,  and  of  the  judge  or  persons  before  whom 
it  xvas  taken,  and  should  be  enrolled  in  two  rolls  by 
the  clerk  of  the  recognizances,  and  one  of  the  rolls 
should  be  kept  by  the  justices,  &c.  and  the  other  by 
the  clerk,  and  should,  at  the  request  of  the  creditor, 
be  certified  into  Chancery  under  the  seal  of  the 
clerk,  and  the  creditor  should  have  tlie  Kke  process 
and  remedy  as  in  the  case  of  a  statute  staple. 

A  recognizance,  then,  within  the  act  of  the  23 
Henry  8.  is  in  effect  the  same  as  the  statute  staple 
under  the  27  Edw.  except  that  it  is  acknowledged 
before  different  persons,  and  being  under  the  seal  of 


(a)  Vide  Preamble  to  Statute  2S  Henry  8.  Cap.  6« 
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the  debtor,  it  may,  as  well  as  the  statute  merchant, 
be  used  as  a  common  obligation  (a). 

The  process  on  a  statute  merchant  differs  from 
that  on  the  statute  staple,  and  the  recognizance  in 
nature  of  a  statute  staple  in  some  important  particu- 
lars. For  if  the  conusor  cannot  be  found  within  the 
staple,  nor  his  goods  to  the  value  of  the  debt,  the 
first  process,  under  the  two  latter  securities,  after  the 
certificate  under  the  seal  into  Chancery,  is  to  take 
body,  lands  and  goods  all  in  one  writ,  in  which  re- 
spect it  is  preferable  to  the  statute  merchant,  under 
which,"  after  it  is  certified  into  Chancery,  the  first 
process  is  a  writ  of  capias  si  laicus^  directed  to  the 
sheriff,  commanding  him  to  take  the  body  of  the 
defendant,  if  a  layman,  to  satisfy  the  debt(&.)  If  the 
sheriff  return  upon  the  writ,  that  the  party  is  dead, 
or  not  found  in  his  bailiwick,  the  writ  issues  to  ex* 
tend  the  land(c).  If  the  conusor  be  a  clergyman, 
be  cannot  be  arrested  under  the  statute  merchant, 
but  the  sheriiOT  is  in  the  first  instance  commanded 
to  levy  the  debt  of  his  moveable  goods  and  chattels, 
by  writ  of  levari  facias  (d). 

These  securities  also  differ  in  respect  of  the  place 
of  the  return  ;  for  the  writ  of  execution  on  the  sta- 
tute merchant  is  returnable  in  either  bench,  but  upon 
the  statute  staple,  the  writ  is  returnable  into  Chance- 
ry (e) :  and  the  23  Henry  8,  cap.  6.  which  first  brought 


(a)  Saund.  70.  b.    Bothomly  v.  Fairfax,  1  ?•  W.  335. . 

\b)  Saund.  70*  c  (c)  Ibid. 

{d)  Ibid,  (e)  2  Bac.  Ab.  692. 
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in  the  recognizance  in  nature  of  a  statute  staple^  re- 
ferring in  this  to  the  same  process  and  execution 
established  by  27  Ed.  S.  stat.  2.  c.  9.  on  the  staple, 
the  law  must  be  the  same  in  both  cases  (a). 

The  writ  of  execution  on  a  statute  or  recognizance, 
is  a  writ  of  extent  or  extendi  facias  against  the  body, 
lands  and  goods  of  the  debtor  (J))^  under  which  the 
sheriff  must  impannel  a  jury  to  extend  the  lands,  as 
upon  an  elegit  (c)» 

The  conusee  has  this  advantage  over  the  judgment 
creditor,  viz.  he  may  issue  out  execution  at  ang 
timCy  without  a  scire  facias,  or  if  the  conusee  die,  his 
executor  may  sue  out  execution  in  like  manner,  and 
if  the  conusor  be  returned  dead  by  the  sheriff,  the 
execution  may,  it  seems,  be  taken  out  against  his 
lands,  without  a  scire Jacias,  against  his  heir,  or  against 
the  heir  and  terre  tenants  at  the  conusee's  elec* 
tion  {d) ;  but,  until  actual  entry,  although  after 
liberate  returned,  he  has  not  an  assignable  interest  (^), 
but  only  a  possession  in  law,  which  he  must  perfect 
by  entry,  and  a  release  by  the  conusee  before  exe- 
cution of  all  his  right  and  interest  in  the  land,  will 
not  estop  his  subsequent  execution  {f)j  but,  never- 


(a)  Co.  Litt.  290.  2  Bac.  Ab.  692. 

(b)  Tidd'8  Pract.  1031,  6th  Edit.  (c)  19  Yin.  Ab.  557. 

(d)  2  Inst.  471.    Bro.  Statute  Merchant,  16. 4S«^0.    Bac.  Ab. 
Execution,  iS94.^  Scire  Jaciasy  108.    2  Saund.  72.  note. 

(e)  Hanman  v.  Woodford,  4  Mod.  48.    2  Salk.  568.    ^  L*t. 
SIS.    IBarrow  v.  Gray,  Cro.  Eliz.  65^. 

(y*)  Barrow  v.Gray^. ntpra. 
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thelessy  he  may  by  proper  words  release  ^  execu-^ 
Han  (a) ;  legal  possession  of  the  land  must^  it  seems, 
be  obtained  by  ejectment  (&)• 

Altiiough  the  conusee  may  extend  all  the  lands  of 
the  conusor,  into  whose  hands  soever  they  come  (c),  ^ 
yet,  so  loi^  as  they  remain  in  the  possession  of  thie 
conusor  or  his  heirs,  the  conusee  may,  if  he  so  think 
fit,  extend  a  part  only(^);  but  if  the  conusor  has 
aliened  the  whole  or  part  since  the  statute  or  re- 
cognizances, the  case  is  altered ;  for  if  he  has  parted 
with  the  whole  to  different  persons,  and  the  conusee 
extend  part  only^  the  aggrieved  party  may  compel 
all  the  alienees  to  contribute,  by  writ  of  auditd  que^ 
reld  {e)j  which  sets  aside  the  execution,  and  restores 
the  party  to  the  mesne  profits,  and  compels  the  conu- 
see to  sue  execution  of  all  the  lands  {/).  If  the 
conusor  has  aliened  part  only  of  his  lands,  and  the 
conusee  extend  all  or  part  of  the  land  sold,  the  party 
aggrieved  shall  also  in  such  case  have  his  writ  of 
auditd  querela  (g) ;  but  if  the  conusee  had,  in  such  in- 
stance, extended  the  lands  only  which  remained  in 
tl^e  hands  of  the  conusor  or  his  heirs,  no  writ  of  au* 
ditd  quereld  would  lie,  for  neither  he  nor  his  heir 
could   have  contribution  against   his    alienees  (A). 


(a)  Bac  Ab.  Exec.  707.    Hyde  ▼.  Morley,  Cro.  Eliz.  40* 

(5)1  Vent,  41 9  42.     Sed  vide  supra^  page  66. 

\c)  Harbert's  case,  3  Co.  12,  (d)  Bac.  Ab.  Exec.  698. 

(r)  Bro.  Stat.  Mer.49.    2  Inst.  396. 

if)  Bac.  Ab.  Exec.  696.  {g)  1  Roll.  Ab.  311. 

(A)  Harbert's  case,  $upra.    2  Roll,  Ab.  472. 
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But  as.  between  co-heirs  it  is  but  fair  they  should  con- 
tribute, a  writ  of  audita  querela  for  contribution  will 
therefore  lie  {a). 

The  lands  taken  under  a  statute  or  recognizance, 
will,  as  in  the  case  of  an  elegit,  descend  on  the  per- 
sonal representatives  of  the  conusee  as  chattel  in« 
terests  (£),  and  they  are  to  be  holden  until  the  conu- 
see has  jeceived  his  debts,  and  costs  of  suit  and  rea» 
sQnable  expenses,  which  the  Chancellor  shall  assess, 
and,  therefore,  although  the  time  of  the  statute  is 
expired,  the  conusor  is  put  to  his  scire  facias  before 
he  can  regain  possession  of  his  lands  (c),  in  which  re- 
spect these  securities  differ  from  an  elegit,  as  already 
mentioned  (d). 

Lands  purchased  subsequently  to  the  acknowledg- 
ment of  the  statute  or  recognizance,  will,  as  in  the 
case  of  a  judgment,  be  bound  by  the  lien  (e),  and  as 
the  statute  was  created  for  the  benefit  of  merchandize, 
an  alien  merchant  may,  under  a  statute,  extend  the 
lands  and  hold  them  against  the  king  {f). 

\ 

The  statute  may  be  discharged  before  execution  by 
cancelling,  or  by  a  defeazance  or  release,  after  which, 
if  the  conusee  proceed  to  take  out  judgment,  the  co- 
nusor may  sue  out  his  writ  oi  audita  querela  to  set  aside 
the  execution.  The  statute  is  also  discharged,  if  the 
conusee  purchase  part  of  the  land  in  execution  {g). 


(a)  Hob.  25.  Co.  Litt.  376.  (h)  1  Inst.  42.  a.  2  Inst.  S96. 

(c)  4  Co.  67.  2  RoU  Ab.  479.  (d)  Supra,  page 65. 

(e)  Bac.  Ab.  Exec  693.  (/)  Bac.  Ab.  AlieBs.  188. 
(g)  Ibid.  Exec.  705.  704. 
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In  case  of  eviction,  the  conusee  may  have  a  writ 
of  scire  facias,  and  a  new  writ  of  execution,  and  in 
case  of  omission  or  error  in  the  inquisition,  he  may 
have  a  writ  of  re-extent  (a). 

After  the  debt  and  costs  are  satisfied,  the  proper 
discharge  is  the  entry  of  satisfaction  on  the  record. 

Several  statutes  have  been  enacted  for  the  regula- 
tion and  enrollment  of  statutes  and  recognizances. 
The  statute  of  the  27  Eliz.  c.  4.  (Jb)  has  declared 
that  the  whole  tenor  and  contents  of  all  statutes 
merchant  and  statutes  staple  shall,  within  six  months 
after  they  are  acknowledged,  be  entered  in  the  office 
of  the  clerk  of  recognizances  taken  according  to 
the  23  Henry  8.  c.  6.  who  shall  enter  the  same  in  a 
book  provided  for  that  purpose,  and  kept  by  him  \ 
and  if  they  are  not  brought  within  four  months  after 
they  are  acknowledged  to  the  clerk  for  the  purpose 
of  being  so  entered,  the  statutes  shall  be  void  against 
subsequent  purchasers  for  money  or  other  good  con- 
sideration. It  will  be  observed,  that  this  statute 
does  not  extend  to  recognizances  in  the  nature  of 
a  statute  staple. 

By  the  statute  of  frauds  (c)  it  is  provided,  "  that  the 
day  of  the  month  and  year  of  the  enrollment  of  re- 
cognizances shall  be  set  down  in  the  margin  of  the 


«••■ 


(a)  1  Inst.  290.  32  Henry  8.  c.  5.    8  Geo.  1.  c.  25.  sec.  4.    Vide 
infra* 

(i)  27  Eliz*  c  4.  see.  7  and  8. 
(«)  29  Car.  2.  c;  3.  sec.  18. 
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roll  where  the  recognizances  are  enrolled,  and  that 
no  recognizance  shall  bind  any  land,  tenements  or 
hereditaments  in  the  hands  of  any  purchaser,  bond 
Jide  and  for  valuable  consideration,  but  from  the  time 
of  such  enrollment.**  And  by  a  subsequent  statute  (a) 
if  is  enacted,  ^*  that  the  clerk  of  the  recognizances 
in  the  nature  of  a  statute  staple,  or  his  deputy,  shaH 
yearly'  fi'om  thenceforth  prepare  and  keep  three 
parchment  rolls,  as  usual,  and  shall,  at  the  times  of 
acknowledging  of  every  such  recognizance,  fairly 
write  or  ingross,  instead  of  the  heads  or  contents 
thereof,  on  the  said  rolls,  -the  full  tenor  in  Juec  verba 
of  every  such  recognizance,  and  that  one  of  the  said 
rolls  shall  contain  all  the  recognizances  to  be  taken 
before  the  Chief  Justice  of  the  King's  Bench  for 
the  time  being,  and  one  other  of  them  shall  contain 
all  the  recognizances '  to  be  taken  before  the  Chief 
Justice  of  the  Court  of  Common  Pleas  for  the  time 
being,  and  the  other  of  them  shall  contain  all  the 
recognizances  before  the  mayor  of  the  staple  at 
Westminster,  and  recorder  of  London,  for  the  time 
being;  and  that,  at  the  time^f  every  such  acknow- 
ledgment, the  respective  persons  before  whom  such 
recognizances  shall  be  taken,  and  also  the  party  and 
parties  acknowledging  the  same,  shall  also  sign  their 
respective  names  to  the  roll  or  inrollment  of  every 
recognizance  so  taken,  under  the  inrollment  thereof, 
as  well  as  sign  and  seal  the  same  recognizance ;  and 
that  all  the  said  three  rolls  so  signed  shall,  at  the  end 
of  every  year,  be  fixed  together,  and  be  thereby 


(a)  8  Geo.  1.  cap.  25. 
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made  one  roll  as  accustomed,  and  be  and  remain  in 
the  custody  of  the  clerk  of  the  recognizances,  or  his 
deputy,  in  his  public  office  in  London  or  Middlesex, 
who  shall  keep  a  docket  to  refer  to  the  said  roll  or 
rolls,  for  the  benefit  of  searches  by  purchasers  and 
others  (as  used  to  be),  to  which  docket  also  shall  be 
added  the  day,  month  and  year  of  every  such  ac- 
knowledgment ;  and  that  in  case  any  loss  or  damage 
shall  happen  to  any  such  recognizance,  the  same  shall 
and  may,  from  any  of  the  said  rolls  so  to  be  kept  in 
the  custody  of  the  said  clerk  or  his  deputy,  in  order 
to  have  process  thereon,  be  by  him  or  tbem»  by  Cer- 
tificate under  his  or  their  seal,  certified  into  Chancery, 
in  like  manner  as  recognizances  by  the  said  act  of  the 
23  Henry  8.  are  directed,  and  as  if  the  said  recogni- 
zance had  not  been  lost  or  damaged ;  and  that  to 
such  certificate  and  all  other  certificates  of  such  re- 
cognizances shall  be  annexed  a  true  transcript  of  the 
entry  of  such  recognizance,  to  be  taken  from  the 
said  roll  or  rolls  in  his  or  their  custody ;  and 
iurthe;*,  that  in  case  of  any  such  loss  or  damage,  a 
like  certificate,  with  such  transcript  annexed  as  afore- 
said, shall  be  made,  and  be  left  and  remain  with  the 
clerk  of  the  Petty  Bag  Office  in  Chancery,  and  shall 
be  as  good  and  efiectual  as  if  the  said  recognizance 
under  seal  had  been  left  in  the  same  office,  as  hath 
been  used  upon  the  issuing  out  of  process  in  the 
same  office ;  and  that  in  order  to  prove  such  sta- 
tutes and  recognizances,  in  case  of  any  loss  or 
damage,  a  true  copy  or  copies  from  the  said  roll  or 
rolls,  in  the  custody  of  the  said  clerk  or  his  deputy, 
made  and  signed  by  the  said  clerk  or  his  deputy, 
and  duly  proved,  shall  be  deemed  good  evidence  of 
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such  recognizances,  and  be  of  the  same  validity  to 
all  intents  and  purposes,  as  if  the  said  original  re- 
cognizances were  produced  under  seal ;  and  that  in 
case  it  shall  at  any  tiipe  or  times  before  or  after  the 
filing  or  returning  of  any  liberate  or  liberates,  sued 
out  on  any  such  extent  or  extents,  be  made  appear  to 
the  Court  of  Chancery  that  sufficient  has  not  been 
extended  and  levied,  or  sufficiently  extended  and 
levied  to  satisfy  such  recognizance,  or  that  any  omis- 
sion, error  or  mistake  has  happened  in  making, 
suing  out,  executing  or  returning  any  of  the  said 
writs,  or  any  process,  thereupon,  or  shpuld  it  happen 
that  any  lands,  tenements  or  hereditaments  should 
thereafter  be  evicted  from  any  person  or  persons  who 
shall  have  extended  the  same  by  virtue  of  any  such 
writ  or  process  ^s  aforesaid,  that  then,  and  in  every 
such  case,  the  said  Court  of  Chancery  shall  and  may 
award  one  or  more  re-extent  or  re-extents  for  the 
satisfying  the  same  as  aforesaid;  and  that  writs  of 
liberate  or  liberates  may  be  sued  out  thereupon,  any 
law  or  statute  to  the  contrary  thereof  in  any  wise 
notwithstanding.*' 

By  the  several  registry  acts  (a\  it  is  provided,  that 
no  judgment,  statute  or  recognizance  (other  than 
such  as  shall  be  entered  into  in  the  name  and  upon 
the  proper  account  of  his  Majesty)  shall  affect  or  bind 
any  manors,  lands,  tenements  or  hereditaments  in  the 
counties  of  Middlesex  and  York,  unless  a  memoran- 
dum of  such  judgment,  statute  or  recognizance  shall 


(a)  5  Anoi  cap.  18.    6  Ann,  cap.  35.   7  Aqb,  cap.  SO.  8  Geo* 
S.  cap.  6. 
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be  entered  at  the  register  office,  in  manner  therein 
directed.  In  Middlesex,  judgments,  &c.  bind  from 
the  time  they  are  memorialized*  In  the  North  Ri- 
ding of  York,  any  judgment  registered  within  twenty 
days}  and  in  the  East  and  West  Ridings,  and  in 
King8ton*upon-Hull,  within  thirty  days  after  the  day 
of  acknowledgment  is  available,  in  like  manner  as  if 
registered  on  the  day  it  was  acknowledged  {a). 

The  process  against  the  ecclesiastical  profits  of  a 
beneficed  clerk,  is  termed  a  sequestration.  When  a 
writ  of  executioQis  sued  out  against  a  beneficed  clerk, 
if  the  sherifiT  return  nuUa  bona^  and  that  the  defendant 
has  no  lay  fee,  a  writ  ofjieri  or  levari Jacias  issues 
to  the  bishop  of  the  diocese  wherein  the  benefice  is, 
commanding  him  to  levy  the  sum  recovered  of  the 
ecclesiastical  goods  and  chattels  of  the  defendant. 
This  writ  is  in  the  nature  of  a  common  ^fieri  Jacias^ 
and  the  bishop  may  seize  and  sell  the  profits  of  the 
benefice.  Upon  this  writ,  the  bishop  or  his  officer 
makes  out  a  sequestration  directed  to  the  church- 
wardens, or  (upon  a  proper  security)  to  persons  of 
the  plaintifiP^s  own  appointment,  requiring  them  to 
sequester  the  tithes  and  other  profits  of  the  benefice, 
which  sequestration  is  to  be  forthwith  published  by 
reading  it  in  church  during  divine  service,  and  after- 
wards at  the  church  door,  and  fixing  a  copy  thereon, 
for,  until  publication,  it  has  no  priority  over  other 
sequestrations.  This  writ  is  a  continuing  writ,  and 
the  plaintifi^  is  entitled  to  the  growing  profits  firom 


{a)  Et  vide  Sugden't  V.  and  P.  page  S49»  3d  edit 
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time  to  time,  though  the  writ  has  long  been  return-^ 
^ble ;  but  if  it  be  actually  returned,  the  bishop'^s 
authority  is  at  an  end.  -  The  proper  return  to  the 
bishop  is^^ri  or  levari  feci  (a). 

It  may  be  proper  in  this  place  to  add  a  few  words 
concerning  debts  due  to  the  king. 

Debts  to  the  king  are  either  of  record  or  not  of 
record. 

« 

Debts  of  record  to  the  king  are^in  tlie  nature  of 
a  feudal  charge,  and  bind  the  debtor's  land  in  whose 
hands  soever  they  come,  from  the  time  of  his  be- 
coming in  debt  to  the  king  (.&)•  And  the  crown, 
by  its  prerogative,  has  preference  in  all  cases  in 
which  the  debt  is  prior  on  record  to  the  judgment 
statute  or  recognizance  of  the  subject,  even  although 
the  lands  have  been  actually  delivered  to  the  subject 
under  the  elegit  or  extent  (c).  If  the  judgment 
statute  or  recognizance  of  the  subject  be  prior  in 
date  to  the  king's  debt  of  record,  yet,  to  give  the 
subject  priority,  the  lands  must  be  actually  delivered 
to  him  in  satisfaction  of  his  debt,  for  if  the  king's 
writ  comes  into  the  sheriffs  hands  whilst  the  lands 
are  in  the  possession  of  the  law,  on  the  elegit  or  ex- 
tent, and  not  actually  delivered  to  the  creditor,  the 


r 

(a)  Tidd*s  PracU  1060,  6th  Edit. 
\b)  2  Roll.  Ab- 156.  (b)  PL  1. 

(c)  Bac.  Ab.  Execution^  735.    2  Saond.  70.  (e).    Gilb. 
Exch.  88. 
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alteration  of  property  is  not  complete,  and  the  king's 
debt  shall  be  first  satisfied  (a). 

By  the  common  law,  the  king  could  only  take  by 
matter  of  record,  and^  therefore,  although  by  force 
of  the -prerogative  of  the  crown,  it  was  an  incontro^ 
vertible  rule,  that  in  all  cases  where  the  king's  and 
subject's  titles  concurred,  4he  king's  title  should  be 
{H*eferred  (&) ;  yet,  on  all  bond  and  simple  contract 
debts  due  to  the  king,  before  an  extent  could 
issue,  it  was  necessary  the  debt  should  be  found  by 
inquisition,  after  which  it  became  a  debt  of  record. 
To  remedy  this  delay,  so  far  as  respected  bond 
debts,  the  SS  H.  8.  c.  S9.  sec.  50.  enacted,  that  all 
obligations  and  specialties  which  should  be  made  for 
any  cause  or  causes  touching  or  in  any  wise  con- 
cerning the  king's  most  royal  majesty,  or  his  heirs, 
or  to  his  or  their  use,  commodity,  or  behoof,  should 
be  made  to  his  highness  and  his  heirs,  kings,  in  his 
or  their  name  or  names^  by  the  words  ^^  to  the  lord 
the  king,''  and  to  none  other  person  or  persons^  to 
his  use,  and  to  be  paid  to  his  highness^  by  these 
words  ^  to  be  paid  to  the  said  lord  the  king,  his 
heirs  or  executors,"  with  other  words  used  and  accus- 
tomed in  common  obligations;  and  that  all  such 
obligations  and  specialties  so  to  be  made,  should  be 
good  and  effectual  in  the  law  to  all  purposes  and  in- 
tents, and  shall  be  of  the  same  nature,  kind,  quality, 
fcrce  and  eflfect,  to  all  intents  and  purposes,  as  the 
writings    obligatory  taken  and   acknowledged  ac- 


(a)  Gilb.  Exch.  91.  {i)  IS  East,  282. 
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cording  to  the  statute  of  tJie  staple  at  fFestminstdr. 
had  at  any  time  theretofore  been  taken,  used,  es:er- 
cised  and  executed  against  any  lay  person  or  persons. 
And  the  5Sd  section  enacted,  that  all  suits,  process, 
judgments,  decrees  and  executions  thereafter  to  be 
taken,  pursued  or  given  for  the  king,  in  any  of  the 
king's  Courts  mentioned  in  that  act,  of  or  upon  any 
of  the  same  obligations,  should  be  of  the  same  or  like 
strength,  force,  effect  and  intent  in  the  law  to  all 
purposes,  only  against  all  and  all  manner  of  such  per- 
son or  persons  as  had  been  bound  in  such  obligations 
or  specialties,  as  well  spiritual  as  temporal,  and 
against  their  heirs,  successors,  executors  and  admi- 
nistrators, and  every  of  them,  and  against  none 
other,  as  writings  obligatory  taken  and  acknowledged 
according  to  the  statute  of  the  staple  at  Westminsterj 
at  any  time  before  the  making  of  that  act  had  been 
used  to  be  taken,  exercised  and  executed  against 
any  lay  person  or  persons ;  and  by  the  74th  section 
it  was  further  enacted,  that  if  any  suit  should  be 
commenced  or  taken,  or  any  process  be  awarded  for 
the  king  for  the  recovery  of  any  of  his  debts,  then 
the  same  suit  or  process  should  be  preferred  be<» 
fore  the  suit  of  any  person  or  persons ;  and  that  the 
king,  his  heirs  and  successors,  should  have  first  execu« 
tion  against  any  defendant  or  defendants  of  and  for 
his  jiaid  debts,  before  any  other  person  or  persons, 
so  ahxxys  that  the  hinges  suit  were  taken  and  com^ 
mencedj  or  process  awarded  Jbr  the  said  debt,  at  the 
hinges  smt^  before  judgment  given  Jbr  the  said  other 
person  or  persons. 

By  fcMTce  of  the  50th  and  5Sd  sections  of  this  sta- 
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tttte,  the  king  became  enabled  to  proceed  to  execu- 
tion on  a  bond  executed  to  him,  without  a  previous 
inquisition,  and  thus  far  the  prerogative  of  the  crown 
was  enlarged. 

On  the  intent  of  the  74th  section,  a  great  dif- 
ference of  opinion  has  been,  and  still  is  entertain- 
ed. It  seems  admitted^  that  it  is  not  to  be  confined  to 
bond  debts  (a),  and  that  it  is  restrictive  on  the  old 
prerogative ;  but  to  what  extent,  is  the  doubt.  A 
question  has  also  been!  raised,  whether  it  is  to  be 
held  as  extending  to  goods  as  well  as  lands.  In  an 
early  case  (J),  it  was  considered  that  the'ita  quod, 
so  afyoays,  made  a  condition  precedent  and  a  limita- 
tion, and  it  was  decided,  that  a  judgment  and 
execution,  executed  by  elegit  before  any  suit  or  pro- 
cess, commenced  by  the  king,  should  be  preferred  to 
the  extent  of  the  king,  issuing  on  a  bond  debt, 
bearing  date  before  the  subject's  judgment,  and  as- 
signed to  the  king  before  the  subject's  execution* 
It  does  not  appear  what  would  have  been  the  deci- 
sion of  the  Court  if  the  elegit  had  not  been  executed. 
In  Uppom  v.  Sumner  (c),  decided  in  the  Com- 
mon Pleas,  after  much  consideration,  the  judges  of 
that  Court  unanimously  decided,  that  the  crown's 
extent  came  too  late,  after  the  defendant's  goods 
were  seized,  in  execution  on  a  judgment  at  the  suit 


{a)  Supra,  page949.    Cecirscase^?  Rep.  IS. 
(6)  Attorney  General  v«  Andrew^  Hard.  23, 
(c)  Uppom  ▼.  Sumner,  2  Black.  Rep.  1251.  1294.    4  Term. 
Rep.  413.    Etvid€2  Com.  Dig.  538. 648. 
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of  a  subject,  but  before  sale.  In  Rorke  v.  Dayrell  (a), 
the  like  point  was  unanimously  decided  by  the  judges 
of  the  King's  Bench,  although  it  was  ably  argued, 
that  if  the  case  of  Uppom  v.  Sumner  was  law,  the 
crown,  so  &r  from  being  in  a  better,  was  in  a  worse 
situation  than  the  subject,  which  might  be  exempli- 
fied thus  : — ^^  It  was  clear  the  king  was  not  bound 
by  the  statute  of  frauds,  by  which  it  was  enacted, 
that  no  execution  shall  bind  the  property  of  the 
goods,  but  from  the  time  of  the  delivery  of  the  writ 
to  the  sheriff,  and,  therefore,  with  respect  to  the 
king,  the  common  law  still  operated  to  bind  the 
goods  from  the  teste  of  the  writ(&).  Now  if  A. 
recover  judgment  against  the  king's  debtor  on  the  1st 
of  Januaiy,  but  do  notdeliver  his  writ  of  execution 
to  the  sheriff  till  the  4th,  and  B.  also  recover  judg- 
ment against  the  same  person  on  the  Sd,  and  deliver 
his  writ  on  the  same  day,  and  on  the  2d  an  extent  issue 
at  the  suit  of  the  crown,  according  to  the  construc- 
tion contended  for,  this  absurdity  would  follow,  that 
the  king  would  not  be  preferred  as  against  A., 
though  he  would  as  against  B. ;  and  yet  it  must  be 
admitted,  that  B*  is  entitled  to  a  preference  against 
A." 

The  point  afterwards  came  on  to  be  argued  in 
the  Court  of  Exchequer  (c),  and  was  decided  in 
favour  of  the  crown.  The  Lord  Chief  Baron  (Mac- 
donald)  in  the  course  of  his  judgment,  took  an 
original  view  of  the  matter.     His  Lord&ihip  said. 


(a)  ftorke  y.  Dayrell,  4  T.  R.  402.  [h)  Gilb,  Exch.  90. 

{e)  Rex  V.  AHnutt,  16  Eait,  278. 
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^*  his  apprehension  was,  that  when  the  cases  of 
Uppom  V.  Sumner  and  Rorke  v.  Dayrell  were  deter- 
mined, it  was  no^  sufficiently  considered  how  the 
law  stood  with  respect  to  the  prerogative  of  the 
crown,  both  in  respect  of  the  general  preference 
which  it  claims  to  be  entitled  to  for  all  its  rights,  and 
as  to  the  particular  prerogative  in  respect  of  execu- 
tion for  its  debts.  By  the  common  law,  the  crown 
was  entitled  to  prior  execution  for  its  d^bts;  this 
does  not  mean  preference  as  between  two  executions 
sued  out,  the  one  by  the  crown,  the  other  by  the 
subject ;  but  the  crown  was  to  be  first  satisfied  its 
debt,  before  the  subject  coqld  take  out  any  ejpecution 
at  all.  The  crown  protected  its  debtor  against  all 
executions  by  the  subject,  till  the  crown's  debt  was 
paid.  We  have  a  writ  of  protection  in  the  register, 
and  fltz.  Nat.  Brev,  28.  B. ;  and  notice  is  taken  of 
this  prerogative  in  Cr.  I^y.  and  Madox;  and  this  ex- 
plains one  of  the  cases  cited  in  the  King  v.  Cot- 
ton (a),  where  the  king  sent  his  writ  out  of 
Chancery  to  the  justices  of  the  C.  B.  commanding 
them  to  surcease  execution  in  a  suit  between  subject 
and  subject,  the  defendant  being  his:  debtor,  till  the 
debt  should  be  satisfied :  which  was  considered  aa  so 
much  of  course,  that  the  plaintiff  asked  no  more  of 
the  Court,  than  that  the  cause  should  be  left  on  foot 
in  Coqrt  by  continuance  on  the  roll,  in  order  that 
Drhf  n  tl^e  king's  debt  sbp^h}  bp  si^ti^e4»  there  should 
be  an  award  i^f  execution  for  hiqi.  Aybetl)er  it  may 
not  be  too  critic^  to  say,  that  there  }s  a  legal  dis- 
tinction between  pfior  execution  ^nd  preference  in 


«*i  ■ 


(a)  Kiag  v.  Cotton,    Parkeri  123 

H 
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^'  execution,  I  am  not  quite  sure ;  the  language  of 
S3  Henry  8th  is,  that  the  king's  suit  and  process  shall 
be  preferred  before  the  suit  of  any  person,  and  that 
he  shall  have  first  execution.  It  is  not  that  his  exe- 
cution shall  be  preferred,  but  that  he  shall  have  first 
execution,  that  is,  he  shall  have  execution  before  the 
subject  shall  be  permitted  to  have  his  execution, 
whi6h  seems  to  ]iave  a  pretty  plain  reference  to  this 
prerogative,  which  went  to  restrain  the  subject  from 
taking  any  execution  at  all,  till  the  crown's  debt  was 
satisfied.  This  prerogative  was  carried  so  high  for- 
merly,  that  an  executor  of  one  indebted  to  the  king 
could  not  take  probate,  till  the  king's  debt  was  paid 
or  secured  to  him.  Instances  are  vouched  by  Madox 
and  the  records  of  this  Court,  of  Licences,  stating 
the  prerogative,  and  stating  that  the  king's  debt 
had  been  in  some  manner  compounded  for  or  se- 
cured. At  this  day,  in  the  case  of  an  execution, 
the  king's  suit  and  process  is  preferred,  and  he  is 
entitled  to  prior  execution  in  respect  of  all  his  debts 
upon  record.  The  diem  clausit  eatremum  issues  with- 
out waiting  for  an  executor  or  administrator ;  and 
when  there  is  an  executor  or  administrator,  in  the 
administration  of  assets,  it  would  be  a  devastavit  in 
him,  if  he  were  to  pay  the  debt  of  the  subject  be- 
fore the  crown's  debt  upon  record.  But  it  has  been 
held»  that  since  S3  Henry  8.  there  is  the  single  case 
of  execution  upon  a  judgment,  which  they  say  is  to 
be  preferred  to  the  king's  debt  by  force  of  the  sta- 
tute. This  appears  to  me  to  go  a  great  way  to 
shew  what  prerogative  of  the  crown  it  was  to  which 
the  statute  applies ;  that  it  was  to  the  prerogative  of 
having  first  execution  in  the  sense  in  which  I  have 
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•*  explained  the  words,  and  not  to  any  prerogative 
which  goes  to  determttie  the  preference  between  two 
executions,  one  of  the  crown  and  the  other  of  the 
subject,  subsisting  at  the  same  time.  This  latter 
prerogative  will  be  found  to  depend  upon  anothet 
principle  perfectly  distinct  from  this,  and  far  more 
general ;  determining  a  preference  in  favour  of  the 
crown  in  all  cases,  and  touching  all  rights  of  what 
kind  soever,  where  the  crown's  and  the  subject's 
right  concur,  and  so  come  into  competition.  I 
take  it  to  be  an  incontrovertible  rule  of  law,  that 
where  the  king's  and  the  subject's  title  concur,  the 
king's  shall  be  preferred.  The  books  are  foil  of 
instances  to  that  effect.  A  great  number  are  cited 
in  the  Attorney  General  v.  Andrew,  Hard.  24.,  and 
among  these  Stringfellow's  case  (a\  which  is  the  case 
of  an  execution ;  but  there  is  a  multitude  of  other 
cases  which  have  nothing  to  do  with  executions. 
If  S3  H.  8.  had  meant  to  have  taken  away  or 
abridged  this  prerogative,  it  can  hardly  be  ima- 
^ned,  that  it  would  have  controlled  the  effect  of  it 
in  the  particular  instance  of  an  execution,  and  left 
it  to  operate  in  its  foil  force  in  the  multitude  of  other 
cases  to  which  it  applies.  That  in  the  case  of  two 
executions  subsisting  at  the  same  time,  the  crown's 
and  the  subject's  title  do  concur,  and  that  thi^  is  a 
different  case  from  the  case  of  a  first  execution, 
which  supposes  that  to  exist  before  the  other,  ap- 
pears to  be  manifest,  each  derives  under  his  execu- 
tion a  title  to  be  satisfied  his  debt  out  of  the  effects 
of  his  debtor.    Both  executions  are  in  force  at  some 


(a)  Stringfellow's  caie,  Dyer  67.  (b). 

H  2 


\ 


V ; 


100  Of  Statutes  Merchant^  Statutes  Staple^  [Chap,  V* 

*^  one  point  of  time  before  either  is  executed ;  the 
instant  they  thus  concur,  the  king's  prerogative  to 
be  preferred  attaches.  Stringfellow's  case  proves, 
that  priority  of  teste  and  even  part  execution  avail 
nothing;  an  imperfect  and  even  barely  inchoate 
title  gives  ws^y  to  a  title  of  tlie  same  nature  in  the 
crown  whenever  they  are  found  to  exist  together. 
An  execution  executed  by  the  subject  alters  the 
property,  and  there  is  then  nothing  left  upon  which 
the  crown's  execution  can  attach ;  in  that  case  the 
crown's  and  the  subject's  title  do  not  copcur  j  but 
;n  th^  expressive  language  of  Steel  C*  B«  in  the 
Attorpey  General  v.  Andrpw,  the  subject's  title  is 
prior  to  the  king's^  and  is  executed.  I  observe 
that  in  the  case  of  Rorke  v.  Dayrell,  it  seenls  to 
be  assumed  in  a  part  of  the  argument,  that  as  soon 
fts  the  execution  was  begun  to  be  executed,  the 
property  was  altered,  which  to  be  spre  Would  decide 
the  (question,  I  take  that  to  be  erroneops.  The 
property  ig  so  far  bound  by  delivery  of  the  writj^ 
that  as  between  subject  and  subject  the  question  of 
priority  is  determined ;  but  as  against  the  crown 
it  is  not  bound  at  all ;  but  I  t^tke  it  the  property 
is  in  no  sense  and  to  no  purpose  in  this  world  altered, 
either  by  delivery  of  the  ^rit,  qr  by  the  actual  takipg 
\ossessioh  qf  the  goods/' 

This  disputed  question  ha;  been  recently  very 
ably  argued  a  secopd  t|me  in  the  Court  of  King's; 
Bench,  in  a  cause  (a)  in  which  the  present  L9r4 


{^)  Thurston  v.  Mills,  16  Sas^  25i. 
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Chief  Judtiee  was  counsel,  but  which  unfortunately 
went  off  on  a  different  point ;  and  here  the  matter 
now  rests:  The  Profession  may  confidently  ex- 
pect it  will  not  be  long  before  this  important  ques* 
tion  will  receive  a  final  decision* 

By  the  IS  EUz.  cap.  4.  it  is  enacted,  that  atl 
the  lands  add  hereditaments,  which  any  accountant 
to  the  crown  shall  have  within  the  time  whilst  he 
shall  remain  accountable,  shall  for  th^  payment  and 
satisfitction  unto  the  Queen's  Majesty,  her  heirs  and 
successors,  of  his  arrears,  at  any  time  thereafter 
to  be  lawfiilly  (according  to  the  law  of  the  realm) 
adjudged  and  determined  upon  his  account,  be  lia« 
ble  to  the  payment  thereof,  and  be  put  and  had  in 
execution  fot  such  arrears,  in  like  and  id  as  lai'ge 
and  beneficial  a  manner,  to  all  intents  and  pur« 
poses,  as  if  he  had  the  day  he  jftrst  became  accountant^ 
stood  bound  by  writing  obligatory,  having  the 
effect  of  a  statute  stapk,  to  her  Majesty,  her  heirs  or 
successors,  for  the  true  answering  and  payment  of 
the  same  arrears*  Consequently,  the  lands  of  an  ac-« 
countant  to  the  crown  are  bound  from  the  time  the 
party  enters  into  office  (d);  but  the  act  does  not 
extend  to  accountants  whose  yearly  receipt  does  not 
exceed  SOOl* 

Upon  an  extent  in  chief  against  the  crown's 
debtor,  if  he  be  an  accountant  within  the  IS  EIIz., 
the  writ  directs  an  inquiry  to  be  made  with  reference 


(a)  The  case  of  the  Chancellor,  &c.  of  Oxford,  10  Rep.  55.  6. 
The  Bishop  of  Bristow  v.  Coxheadi  Mo.  £57.  Nicholls  v.  How, 
2  Vem.  S89. 
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to' the  period  at  which  the  lien  attached^  and  at  any 
time  since.  And  the  like,  if  the  debt  arise  upon  a 
bond  put  on  the  footing  of  a  statute  staple,  within 
the  38  Henry  %.  (a)# 

Although,  generally  speaking,  the  inrollment  of  a 
bargain  and  sale,  under  the  27  Henry  8.  c*  16.  re- 
lates to  the  time  of  its  execution,  so  as  to  avoid  all 
mesne  acts  of  the  bargainor }  yet  such  relation  does 
not  take  place  on  the  bargain  and  sale  by  commis- 
sioners of  bankruptcy  of  the  bankrupt's  real  estate, 
and  therefore  the  execution  of  the  crown,  if  tested 
before  the  inrollment,  finds  the  property  still  vested 
in  the  bankrupt,  and  consequently  extendible  {b). 

.  As  the  ciown  is  not  bound  by  the  statute  of 
frauds,  which  directs  that  chattels  shall  be  bound 
from  the  delivery  of  the  writ  of  execution  into  the 
hands  of  the  sheriff,  the  property  of  the  king's 
debtor  is  bound  from  the  day  of  the  teste,  although 
the  writ  were  not  delivered  to  the  sheriff,  or  even 
sued  out  till  long  afterwards  (c).  Nor  will  the  assign- 
ment of  the  commissioners  of  bankruptcy,  as  against 
the  Icing,  relate  to  the  time  of  the  bankruptoy,  as  it 
will  between  subject  and  subject  (df);   but  if  the 


PT"» 


\a)  Manning's  Exch.  536. 9. 

(i)  Perry  v.  Bowers,  Sir  T.Jones,  196.  1  Vent.  360.  2  Shower, 
156.  Elliott  T.  Danby.  12  Mod.  3.  Doe  v.  Mitchelh  2  M.  and 
8.446.   Manning's  Exch.  540. 

(c)  Manning's  Exch.  544. 

(d)  Regina  v.  Arnold,  7  Vin.  Ab.  104.  Attorney  General  v. 
Hanbury,  in  Scacc.  2  Show.  481.  Atterney  General  v.  Capel, 
2  Showv480.  Brassey  v«  Dawson,  2  Stra.  978.  Manning's  Exch. 
544. 
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extent  is  tested  on  a  day  subsequently  to  the  assign- 
ment, even  to  a  provisional  assignee,  it  will  come 
too  late  (a),  and  it  is  said  the  crown  cannot  prove  its  ^ 
debt  under  the  commission  (&). 

Extents  m  aid^  which,  in  some  cases,  were  pro- 
ductive of  considerable  grievance,  have  been  re- 
stricted in  their  operation  by  a  recent  salutary 
enactment  (c),  by  which  the  sum  to  be  levied  under 
the  extent  in  aid,  is  confined  to  the  amount  of  debt 
actually  due  to  the  crown,  if  the  debt  due  to  the 
king's  debtor  exceeds  the  crawn  debt 

The  baron's  fiat  is  the  true  commencement  of  the 
king's  suit  ((2). 


(o)  Drurj  v.  Man,  1  Atk.  95.  et  vide  14  Yes.  87. 

[b)  2  SCra.  752.    Manning's  Exch.  &^5. 

(c)  57  Geo.  3.  c.  117.  [d)  2  Saund.  70.  (f ). 
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BOOK  THE  SECOND. 


OP  THE  DIFFERENT  SUBJECTS  AND  MODES  OF  MORTGAGE, 
AND  ALSO  OP  THE  TRANSFER  OF  MOR'l^AGk* 


CHAPTER  I. 

Of  the  Subjects  of  Mortgage. 

Haying  thus  attempted  to  trace  the  progress  of 
inortgages,  from  their  origin  at  common  law  to  their 
establishment  with  an  equity  of  redemption,  under 
the  protection  of  the  courts  of  equity  j  and  having 
fdso  treated  of  judgments,  statutes  and  recogni- 
sances ;  we  have  next  to  consider  the  subjects  and 
modes  of  mortgage. 

The  consideration  of  the  subjects  of  mortgage 
We  may  briefly  dismiss  j  for  it  may  be  laid  down 
generally,  that  every  species  of  property,  real  or 
personal,  corporeal  or  incorporeal,  moveable  or 
immoveable,  in  possession,  remainder,  expectancy, 
or  even  in  action,  is  the  subject  of  mortgage. 
Manors  lands  and  tenements,  freehold,  copyhold 
and,  leasehold  {  remainders  or  reversions,  rents,  fran- 
chises, advowsons,  rectories  impropriate,  tythes, 
church  livings,  bills  of  lading,  ships,  freightage,  ar- 
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tides  of  merchandize,  bills  of  exchange,  debts,  go- 
vernment annuities,  title  deeds,  and  even  possibi- 
lities, may,  according  to  their  several  natures,  be 
conveyed,  transferred,  delivered  or  assigned,  by  way 
of  mortgage  security. 

We  shall,  in  the  subsequent  chapters  of  this  book, 
consider  tiie  modes  by  which  these  diffibrent  species 
of  property  may  become  the  subject  of  mortgage, 
and  also  of  the  transfer  of  mortgages  generally. 


\J 


(    106    )  [Book  II. 


I 


CHAPTER  II. 

Of  Mwtgages  of  FreeluMs. 

In  its  commencement,  die  form  of  the  mortgage  secu- 
rity was  simple.  The  old  fnortuum  vadhm.  has  been 
already  described  (a).  The  mortgage,  which  supplant- 
ed it,  has  been  shewn  (&)  tp  |iave  been  a  feofiment, 
with  a  condition  contained  in  the  same  deed,  or 
sometimes  in  a  separate  deed  of  defeasance  (exe- 
cuted at  the  same  time)  to  be  void  on  payment  of  a 
given  sum,  at  a  given  time.  On  performance  of  the 
condition,  the  mortgagor,  as  before  shewn  (c),  was 
restored  to  his  old  estate,  paramount  all  the  charges 
and  incumbrances  of  the  feoffee. 

The  mortgage,  by  way  of  absolute  conveyance, 
with  the  clause  of  redemption  in  a  separate  deed  of 
defeasance,  being  liable  to  be  made  the  means  of 
fraud,  was  much  discountenanced  by  the  Courts. 
Lord  Chancellor  Talbot,  in  Cotterel  v.  Purchase  (d), 
observes,  **  In  the  northern  parts  it  is  the  custom 
in  drawing  mortgages  to  make  an  absolute  deed, 
with  a  defeasance  separate  from  it;  but  I  think 
it  a  wrong  way,  and  to  me  it  will  always  appear 
with  a  fece  of  fraud,  for  the  defeasance  may  be 
lost,  and  then  an  absolute  conveyance  is  set  up.  I 
would  discourage  the  practice  as  much  as  possible.'' 


(a)  Supra^  page  10.  {b)  Supra^^age  11. 

(c)  Supra^  page  12.  {d)  Cotterel  v.  Purchase;  jupra. 
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And  in  a  case  (a)  in  which  lands  were  conveyed 
by  an  absolute  deed  of  conveyance,  and  there  was 
a  separate  agreement  between  the  parties,  that  on 
the  creditor  being  reimbursed  what  he  advanced^ 
and  sol.  over  for  improvements,  he  should  reconvey: 
the  mortgagor  died,  leaving  an  in&nt  son,  who, 
within  one  year  after  he  came  c^  age,  but  twelve 
years  after  the  transaction,  'filed  his  bill  to  redeem. 
Lord  Chancellor  Hardwicke  said,  ^^  ihe  not  inserting 
the  clause  in  the  deed  was  an  imposition  on  the 
mortgagor,  but  the  reason  was,  that  he  was  in  dis- 
tress, and  therefore  turned  it  into  the  shape  of  a  pur* 
chase,  but  still  he  meant  it  as  a  security.  Wherever 
the  Court  finds  such  a  clause  as  this,  it  adheres  to  it 
stricdy,  to  prevent  the  equity  of  redemption  from 
being  intangled  to  the  prejudice  of  the  mortgagor,'' 
and  he  decreed  a  redemption  with  costs  against  the 
mortgagee.  In  consequence  of  the  discouragement 
it  received,  this  mode  of  mortgage  has  become  almost 
obsolete. 

In  some  instances,  the  mortgage  used  to  be 
effected  by  a  demise  and  redemise,  that  is,  the 
mortgagor  demised  the  lands  to  the  mortgagee  for  a 
long  term  of  years,  at  a  pepper-corn  rent,  and  then 
the  mortgagee  redemised  them  at  a  pecuniary. rent, 
which  covered  the  interest  of  the  money  lent,  and 
there  was  a  condition  in  the  original  demise,  that  on 
payment  of  the  mortgage  debt  and  interest  by  a 
given  day,  the  term  should  be  at  an  end;  upon 


{u)  Baker  y.  Wind,  1  Ves.  160. 
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ivIiicHy  the  derivative  term  would  also  cease.  This 
liifode  of  mortgage  is  also  nearly  obsolete ;  but  if  an 
estaie  be  in  hand,  and  there  is  a  wish  to  obtain  a 

F 

power  of  distress  for  payment  of  the  interest  of  the 
liiortgage  debt,  an  underlease  might  be  still  ad-* 
vahtagebusly  resorted  to*  It  would,  however,  it  is 
Apprehended,  require  the  duty  lately  imposed  on 
leases  by  the  55  Geo.  S.  c.  184.  to  be  paid  as  on  a 
hMa  fde  lease,  and  instead  of  an  underlease,  a 
jiractice  now  prevails,  in  cases  where  the  estate  is  in 
hand,  of  conveying  the  hnds  to  a  trustee  in  fee, 
with  a  proviso  authorizing  him  to  distrain,  if  the 
lands  shall  be  untenanted  and  fall  into  the  mort^^ 
gagor^s  possession,  and  the  interest  shall  be  in  arrear 
for  six  months,  with  a  further  declaration,  appointing 
the  trustee  the  receiver  during  the  time  the  lands 
i^all  be  in  lease.  In  other  instances,  the  mort- 
gagbr^^ives  a  power  of  attorney  to  confess  judgment 
iti  ejecitnent,  in  6ase  the  interest  shall  be  in  ar- 
rbar  (a),  with  a  covenant  to  appoint  such  person  a 
receiver  ai^  the  mortgagee  ^balt  name,  in  case  the 
lands  shall  be  let. 

'  I  ■  T  •  "*  ■  . 

j'.^  '..  l.\  .  .  .  ^  ,         • 

Mortgages  tff  freeholds,  in  modem  practice,  are 
eriihet  ih  fee  or  for  siidi  other  interest  as  the  mort- 
gU^oi"  has- in  ihe  knds^  br  by  demise  for  a  long  term 
6f  yeat^'y  atfehded  with  a  condition  in  the  same 
tffeedjthat  if'thfe  Jiriricipal  and  interest  be  paid 
^iihih  i'givdnf  time,  the  binds  shall  be  reconveyedj 


>  te^FpjCi^.p^^dept  pf  a  Rqwot,  pf  Attorney  pf  this  sdrt,  see 
Appendixi  No.  1. 
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or  the  deeds  of  mortgage  sh^;!!  be  yoi^j;  or..;l;hQ 
term  shall  cease  and  determine /a).     It  has  been 
akeady  said  (&),  that  if  the  former  be  the  wording^ 
of  the  proviso,  and  the  moq^y  be,  actually  ,piud^ 
within  the  limited  time,  a  reconyeyance;^ljPever^j 
theless  be  necessary;  but  if  the  latter  be.the  form^  tii^en^, 
on  payment  of  the  money  within  the  piariqd  ^nienr 
tion^d  in  the  condition,  the  estate  of  the  jmoitgageq:^ 
will  ipso  facto  determine.     If  the,  mortgage  Ije;  by  ^ 
term  of  years,  a  covenant,  is  usually  inserted  .011 , 
the  part  of  the  mortgagor,  that,  after,  dqfault^ma^, : 
he,  or  his  heirs,  will  at  his  owp  costs  do  ^\  lawful; 
acts  for  confirming  the  term,  or,  if  riequired,  fpr  coa*^ 
veying  the  reversion  in  fee  to  such  persons  as.  the 
mortgagee,  his  executors,  administrators  or  assign? 
shall  direct;  for  otherwise  the.  mortgagee  would  on 
foreclosure  obtain  a  chattel  interest  only,  and  nqt; 
the  fee.    The  benefit  resulting  from  the  mortgage 
being  in  the  first  instance  for  a  tf  rm  of  years,,  9nd 
not  in  fee,  is,  that  the  security  and  debt,  descend, 
together;  but  if  the  mortgage  be  in  fee,  th^  land, 
will  descend  to  the  heir  as  a  trustee  for  th^  ^x^cutpr^ , 
and  the  debt  vest  in  the  executor,  which,  in  case  of 
the  in&hcy  or  absence  of  the  heir,  creates  incp^ve- 
nience,  and  in  a  recent  case  in  Ireland  {c%  I^ord, 
Redesdale  said,  he  remembered  a  case  in  whip^  the. 
Court  restrained  the  executor  of  the  mortgagee  fron^; 
proceeding  at  law  to  compel  payment  of  the  debt  ojL 
the  bond,  because  the  concurrence  of  the  h^ir  of  the^ 
mortgagee  in  a  reconveyance  could  not  be  obtained. 


(a)  For  a  Modem  Precedent  of  Mortgage,  see  Appendix,  No.^. 

{b)  Supra,  page  18. 

{c)  Schoole  nd  Wife  v.  Sail.  1  Scho.  and  Lef.  177, 


\_ 
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and  tbe  money  was  ordered  into  Court  until  the  exe- 
cutor could  find  the  hein 

An  ingenious  mode  of  mortgage  has  been  sug- 
gested)  in  cases  where  two  persons  are  advancing 
money  at  the  same  time  oh  one  estate,  and  preference 
is  not  wished  to  be  given  to  either^  and  each  is  de- 
sirous of  having  a  lien  on  the  iniiole  estate,  and  yet 
of  avoiding  the  intervention  of  a  mutual  trustee, 
viz.  limiting  one  moiety  of  the  estate  to  one  mort- 
gagee for  a  long  term  of  years,  with  remainder  to 
the  other  mortgagee  in  fee,  and  the  other  moiety 
vice  versa.  Thus  each  mortgagee  is  first  mortgagee 
for  a  long  term  of  years  of  one  moiety,  and  second 
mortgagee  in  fee  of  the  other  mdlety.  Several  con- 
ditions for  redemptibn  are  inserted,  with  several  co- 
venants for  title  with  each  mortgagee  (a). 


(a)  For  a  preced^t  of  these  conditions  in  mortgage,  see  Ap- 
pendixi  No.  S. 


(  111  ) 

CHAPtER  III. 

Clf  Mortgages  of  Copyholds. 

Mortgages  of  copyholds,  on  account  of  the  pecu- 
liar nature  of  the  tenure,  retain  in  general  their  pri- 
mitive form.  They  usually  consist  of  a  conditional 
surrender  in  the  manor  court  by  the  mortgagor  to 
the  mortgagee  and  his  heirs.  By  the  condition, 
the  surrender  is  made  void»  on  payment  by  the 
mortgagor,  &c.  of  principal  and  interest  to  the  mort- 
gagee, &c.  on  a  given  day }  the  condition  is  en- 
tered on  the  rolls,  and  immediately  follows  the 
surrender.  The  condition  may,  however,  be  con- 
tained in  a  separate  deed  of  defeasance  of  even 
date  with  the  surrender ;  but,  as  remarked  by  Mr. 
Watkins  (a),  this  mode  i^ould  never  be  resOTted 
to,  when  it  can  be  avoided ;  for  the  defeasance  may 
be  lost,  and  then,  as  the  surrender  is  absolute  on  the 
rdUs,  the  proof  of  the  condition  may  be  difficult, 
and  besides  the  title  to  the  lands  should  always  ap- 
pear on  the  records  of  the  manor ;  and,  therefore, 
even  if  a  separate  deed  of  defeasance  be  executed, 
it  should  be  always  entered  on  the  rolls. 

On  performance  of  the  condition,  by  payment  of 
the  money,  the  surrender  is  at  an  end,  and  the  sur- 
renderor is  in  possession  in  statu  quo^  without  any 
readmission  or  fine  (Ji). 


(a)  Watkins's  Copyholds,  Vol.  i.  page  116. 
(h)  Simonds  ▼.  Lawndi  Cro.  Eliz.  239. 


112  Of  Mortgagfi  of  Cogifholdsi,      [Book  II. 

As  well  in  the  case  of  a  conditional  as  of  an  abso- 
lute surrender,  the  surrenderor  remains  tenant  to 
the  lord  until  the  admission  of  the  surrenderee,  so 
much  so,  that  prior  to  the  SB  Geo.  S.  cap.  192.  the 
mortgagor  could  not,  after  the  conditional  surrender, 
and  before  the  admission  of  the  surrenderee,  devise 
the  copyholds  without  a  previous  surrender  to  the 
use  of  his  will  {a).  If  tlie  surrenderee  is  admitted, 
and  the  condition  is  broken  by  the  nonpayment  of 
the  money,  his  estate  is  absolute;  and  when  the 
mortgage  is  paid  off,  a  readmission  and  fine  will  be 
necessary,  and  the  mortgagor  wiU  thereupon  gain  a 
new  estate,  and  the  descent  be  ^tered,  so  that  if 
the  lands  had  originally  descended  to  him  ex  parte 
matemd^  they  will  afterwards  descend  as  if  he  had 
taken  by  purchase  (b). 

Unless  there  is  a  special  custom  in  the  manor,  by 
which  the  lord  may  compel  a  surrenderee  to  come 
in  and  be  admitted,  he  cannot,  it  should  seem,  com- 
pel the  mortgagee  to  be  admitted,  even  after  condi- 
tion broken  (r) ;  but  if  there  is  such  a  custom  in  the 
manor,  it  seems  he  may  compel  him,  and  a  Court  of 
Equity  will  not  give  relief  (rf). 


(a)  Doe  V.  Wroot,  5  Eaat,  130.  Kenebel  v.  ScraftoD,  8  Yes. 
Jan.  SO. 

(h)  Beiuon  ▼.  Scotti  12  Mod.  4a  HanDam  ▼.  Morgaa,  7  T.  R. 
103. 

(c)  Basspool  ▼.  Long,  1  Roll.  Ab.  56S.  Cro.  Eliz.  879.  1  Show. 
30.  83.  King  v.  DUliston,  1  Salk.  386.  Carth.  41.  Prec.  in  Ch. 
573. 

(rf)  Tredway  v.  Fotberley,  2  Vem,  367. 
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If  the  cooditidnal  surrenderee  has  not  been  ad-    . 
mittedy  the  practice  is,  on.  payment  of  the  moneys 
^r  the  mortgagee  to  give  a  warrant  to  the  steward 
to  vacate  the  surrender,  and  thereupon,  the  surren« 
der  is  at  an  end  (a). 

After  the  conditional  surrenderee  has  been  ad^ 
nutted,  he  becomes  tenant  to  the  lord,  and  the  sur-i 
renderor  may,  before  condition  broken,  release  to  hini 
the  benefit  of  the  condition (6),  and,  after  condition 
broken,  he  may  release  to  him  the  equity  of  reiemp- 
tion ;  and  no  fine  will  in  either  case  be  necessary,  ^ 
for  the  mortgagee  is  already  in  possession,  and  on 
his  admittance  a  fine  has  been  already  paid  (c). 

After  condition  broken,  and  before  admittance^ 
the  mortgagee  may  file  his  bill  to  foreclose  (ji). 

The  equity  of  redemption  may  be  of  course  mort- 


(a)  Mr.  Watkins  in  hb  treatise  on  copyholds,  (page  IM,  vol.  u 
2nd  edit.)  says,  in  case  the  money  is  paid  wUhin  the  time  prescribea 
by  the  condition,  the'surrenderee  acknowledges  the  repayment  and 
authorises  the  steward  to  viEicate  the  surrender;  he  afterwards 
addsy  this  formal  mode  is  not  necessary,  for,  on  payment  of  the 
money  within  the  prescribed  time,  the  surrender  is  ijuojacto  void. 
It  is  suggested,  this  mode  of  vacating  the  surrender  is  more 
tisually  practised  in  cases  in  which  the  money  is  not  pud  within 
the  time,  on  which  it  becomes  necessary  to  authorize  the  steward 
to  vacate  tb6  Surrender,  than  in  the  instance  put  by  Mr.  Wat- 
kins.    See  Burgaine  v.  Spurling,  Cro.  Car.  28d« 

(b)  Hull  V.  Sharbrook,  Cro.  Jac.  36.  Kite  v.  Queinton,  4  Co.  25. 

(c)  Kite  ▼•  Queinton,  tupra* 
{d)  Sutton  ▼.  Stone,  2  Atk.  lOK 
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gaged  without  surrender,  and  will  pass  by  deed, 
being  an  equitable  interest  only  ;  but  if  undisposed 
of,  it  will  descend  to  the  customary  heir  of  the  sur- 
renderor,  as  the  legal  estate  would  have  done  (a). 

As  the  mortgagor  remains  tenant  to  the  lord 
until  the  admittance  of  the  mortgagee,  the  copyhold 
win  on  his  death  descend  on  his  customary  heir  (A), 
and  a  heriot  will  become  due  (c). 

A  ^rrenderee  not  being  tenant  until  admittance, 
cannot  in  the  mean  time  pass  the  lands  by  surren- 
der (cQ,  although  he  may  make  an  equitable  tratis- 
fer  of  them.  He  may  also  devise  the  lands  aod 
they  will  pass  in  equity  (e),  but  the  devisee  will 
not  be  entitled  to  admission  as  legal  tenant,  for  a 
legal  devise  of  copyholds  cannot  be  made  before 
admittance  (/*),  and  therefore  although  the  devisee  is 
admitted,  the  surrenderor  or  his  heir  will  still  re- 
main tenant  to  the  lord.  But  equity  will  consider 
the  legal  tenant  to  be  a  trustee  for  the  devisee.  Th« 
proper  course  to  be  pursued  probably  would  be  for 
the  heir  of  the  surrenderee  to  be  admitted,  and  to 
make  a  surrender  to  the  devisee.  In  a  recent 
case  (jg\  it  was  held  that  the  devisee  (who  had  been 


(a)  Fawcett  v.  Lowther,  2  Ves.  S04. 

(i)  Froad  v.  Welsh,  Cro.  Jac.  408. 

(c)  2  Watkin's  Copyhold,  158,  2nd  Edit. 

{d)  Doe  y.  Tofield,  11  East,  246. 

( e )  Davie  v.  Bevershaui,  8  Ch.  Rep.  2. 

(y )  Doe  V.  Tofidd,  supra. 

(g )  Doe  ▼•  Vernon,  7  £aat»  8. 
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admitted)  of  a  (Jbevisee,  who  had  died  without  admitj^ 
tatice, could  not  maintaiB  ejectment  as  thelegal  tenant. 

So  long  as  the  ti^naactioiEi  between  the  mot tgogof 
and  mortgagee  rests  in  covenant,  if  the  mortgagee 
assign  his  equitable  interest  b j  deed,  and  the.  mafft4 
gagor  surrender  to  the  assignee,  ke  may  coinpel  the 
lord  by  mandaikius  to.  admit  l^im  wtthout  a  double 
fiot  (a)«  The  reader  will  observe  that  Mb.  Waikimi 
in  his  treatise  oti  copyholds  {h\  refers  to  this  daeet 
as  an  authority,  that  if  a  surrenderee  before  admit* 
tance  assign  by  deed,  the  lord  must  admit  the  as- 
signee without  a  double  fine;  but  it  will  be  seen  the 
caase  applies  to  an  assi^nfiiei^  by  a  covenantee  only* 
and  not  by  a  surrenderee* 

If  the  mortgagor  dies  before  the  admittiace  el* 
the  mortgagee  and  a  heriot  is  paid,  and  the  mort-* 
ga^e  afterwards  die^,  and  hi&  heir  claiais  to  be  ad- 
mitted, Mr.  Wgtkins  (c)  makes  a  qaec y,  wbeAliAr,  iik^ 
asmuch  as  the  admittance  of  the  surretideiie^  or  his 
heir  always  relate?  to  the  tim*  of  the  surrendei,  so 
as  to  avoid  all  intermediate  rights  and  interests  con- 
trary to  the  surjEondef)  such  as  the  free  beneift  of  the 
aunrendoror's  widow  and  the  like  (o^X  ^  heiibi 


|tt)  lUx  V.  tile  Lord  0^  the^  Manor  of  Henden,  2  Term  Rep. 
4S4. 

{b)  Watkins  on  Copyliohlv  voh  1.  161. 2nd  Edit. 

(c)  Ibid,  vol  2.  158.2nd  Edit. 

(dj  Bsmon  t.  Scott,  1  Salk.  195.  Vaughan  v.  Atkins;^  5  Busr. 
2785. 
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not  on  such  admittance  become  due,  as  if  the  sur- 
renderee had  died  seised ;  and  if  so,  whether  the 
lord  ought  not  to  return  the  first  heriot.  Arguing 
from  principle,  it  would  seem  that  such  would  be 
the  law,  for  after  the  admittance  of  the  heir  of  the 
surrenderee,  it  would  be  difficult  to  contend  that, 
Jkti<me  juriSj  the  surrenderee  died  seised,  so  as  to 
avoid  the  widow's  free  bench,  &c«  but  not  so  as  to 
give  the  lord  a  right  to  his  heriot,  and  the  law 
would  scarcely  permit  the  lord  to  hold  both.  But 
the  case  has  not  been  decided* 

From  this  doctrine  of  relation  the  surrenderee 
may,  in  ejectment  after  admittance,  lay  his  demise 
in  the  interim  between  the  admittance  and  surren* 
der ;  and  recover  mesne  profits  from  the  time  of  the 
surrender  (a). 

The  mortgagor  may  in  the  mean  time,  and  until 
the  admittance  of  the  mortgagee,  make  a  second 
surrender,  which  will  be  good  if  the  first  surrender 
is  not  perfected  by  admittance  (6). 

A  surrender  made  by  the  mortgagee  to  the  use  of 
his  will  before  admittance  is  void,  and  will  not  be 
made  good  by  a  subsequent  admittance  (c). 

If  the  surrenderor  is  made  out  of  Court,  it  is  some- 


{a)  Holdfast  ▼.  Claphaniy  stq^ra.    Boe  v.  HidUf  2'Wils.  15. 
(i)  BurfBine  ▼.  Spurting,  1  Term  Rep.  601. 
(c)  Doe  V.  Tofieldy  supra. 
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tiMfis  p^^mitfeed  to  be  vacated  for  want  of  a  proper 
pr^dMi^t;  afid  a  new  surrender  id  taken  (ja). 

^4ii4ome  instances  the  mortgage  consists  merely  of 
the-  surrender  and  condition  entered  on  the  rolls ; 
bM  more  frequently  there  is  a  previous  covenant  to 
sttrMder,  containing  covenants  for  the  tide,  and  fw 
pV^ttent  of  the  money,  which  otherwise  the  mort« 
gagee  does  not  obtain. 


-  Si^^u? 
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(a)  Fawcett  ▼.  Lowther^  supra. 
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CHAPTER  IV. 

Of  Mortgages  of  Leaseholds. 

When  leaseholds  are  made  a  mortgage  security, 
it  is  usual)  in  lordet  to  avoid  liability  of  the  rent  and 
covenants  in  the  original  lease,  to  take  an  under- 
lease at  a  pepper-corn  rent,  reserving  the  last  day, 
or  a  few  days  of  the  original  term,  and  the  mort- 
gagor covenants  to  pay  the  rent  and  perform  the 
covenants  in  the  original  lease.  This  precaution  of 
an  underlease  should  never  be  neglected,  if  the  rent 
be  heavy  or  the  covenants  burthensome ;  for  other- 
wise, if  the  mortgagee  enters  into  possession,  he  will 
become  liable  to  all  the  covenants  which  run  with  the 
land  (a) ;  and  even  if  he  does  not  take  possession,  the 
better  opinion  is  that  he  will  equally  become  liable. 

There  is  indeed  a  well  known  decision  opposed  to 
this  latter  position,,  viz.  the  case  of  Eaton  and 
Jaques  (6),  which  was  tried  before  Mr.  Justice  BuUer, 
at  the  sittings  for  Middlesex,  in  Trinity  term,  1780, 
when  the  precise  point  appears  for  the  first  time  to 
have  been  agitated  in  a  Court  of  law^  and  on  which 
a  case  was  reserved  for  the  opinion  of  the  Court  of 
King's  Bench. 

It  had  been  considered '  to  be  clear  law  by  Lord 


(a)  Trahcme  v.  Sadleir  et  al.  5  B.  P.  C.  179. 
\{b)  Eaton  V.  Jaques,  Doug.  438. 
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Chief  Justice  Holt  (a),  that  on  an  absolute  assigmnent^ 
the  estate  vested  in  the  assignee  before  entry  j  for 
which  reason  his  Lordship  seemed  to  think  the  an- 
cient method  of  pleading  ^  virtute  cujus^**  the  as« 
signee  entered  and  was  possessed^  was  now  disused; 
and  in  equity  it  had  been  received  as  undoubted  law, 
that  the  same  doctrine  applied  to  a  conditional  as* 
signment  by  way  of  mortgage.  Thus  in  a  case  (b) 
where  a  lease  had  been  granted  with  covenants  to 
repair,  and  the  lease  bad  been  assigned  by  way  of 
mortgage,  and  the  mortgagee  had  never  entered ; 
the  houses  being  greatly  out  of  repair,  the  lessor 
filed  his  bill  against  the  assignee  to  compel  him  to 
discover  whether  the  lease  was  not  assigned  to  him, 
and  for  specific  performance  of  the  covenants.  The 
Court  said,  it  was  the  mortgagee's  folly  to  take 
an  assignment  of  the  whole  term,  and  thereby  sub* 
ject  himself  to  the  covenants ;  but  as  he  was  only  a 
mortgagee  not  in  possession,  the  Court  would  not 
assist  the  plaintiff  to  charge  the  defendant,  or  com- 
pel him  to  perform  the  covenants,  but  would  leave 
him  to  his  remedy  at  law.  And  in  another  case 
in  equity  (c),  where  a  lease  had  been  assigned 
by  way  of  mortgage;  but  the  mortgagee  had  never 
entered!  the  lessdr  recovered  in  an  action  at  law 
against  the  mortgagee  for  rent;  whereupon  the 
mortgagee  filed  her  bill  for  relief,  but  it  was  dismissed^ 
sfie  being  ill-advised  to  take  an  assignment  of  the  whole 
term:  so  that,  in  both  the  preceding  cases,  it  was  taken 


{a)  Cook  v^  Harris,  1  Lord  Raymond,  367* 
{b)  Sparkcs  v.  Smith,  2  Vern.  276. 
(c)  Pilkington  v.  Shaller,  2  Vera.  874. 
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for  granted  the  mortgagee  was  liable,  although  not  in 
possession,  and,  in  the  last  case,  the  lessor  as  before 
stated,  had  actually  recovered  against  the  assignee 
in  an  actipn  at  law  for  the  rent. 

The  Court  of  King's  Bench^  howeveri  seemed  to 
consider  these  cases  as  of  little  weight,  and  decided, 
that  the  mortgagee  was  not  liable  to  be  sued  on  the 
covenants,  as  he  had  not  taken  possession*  The 
reasons  given  by  Lord  Mansfield  for  his  judgment, 
shew  to  what  an  extent  that  able  judge  was  inclined  to 
carry  into  a  Court  of  common  law  the  principles  of 
the  civil  law.  He  said,  ^^  to  do  justice  between  men, 
it  is  necessary  to  understand  things  as  they  really 
are,  and  to  construe  instruments  .according  to 
the  intention  of  the  parties.  Can  we,  he  asked, 
shut  our  eyes  and  say  it  was  an  absolute  conveyance  ? 
It  was  a  mere  security ;  it  was  pot  an  assignment  of  all 
the  mortgagor's  estate,  right,  title,  &c."  In  this 
Willes  and  Ashhurst,  justices,  coincided.  But  Mr. 
Justice  Buller  went  further ;  after  stating,  that  Lord 
Holt  was  mistaken  as  to  the  form  of  pleading,  for  he 
had  looked  into  the  precedents,  and  they  always  al- 
lege virtute  ctffus^  the  assignee  entered  and  was  pos- 
sessedj  he  added,  he  did  not  agree  that,  eoen  if  the 
assignment  was  absolute^  the  action  would  lie  without 
possession,  and  added,  ^'  there  is  no  instance.'^ 

This  judgment  seems  to  have  prqduced  tlie  pase 
of  Walker  v.  Reeves  (a),  which  was  heard  in  the 


(^  Walker  v.  Reeves,  Dougl.  445. 
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King's  Bench,  in  Michaelmas  Term,  the  22  Geo.  3. 
and  which  was,  in  fact,  the  case  of  a  mortgage  secu- 
rity, although  in  the  pleadings  before  the  Court  it 
appeared  to  be  an  absolute  assignment.  The  ques- 
tion there  was,  whether  an  assignee  of  a  lease,  who 
had,  before  the  rent  became  due,  assigned  the  lease 
to  one  Biggs,  who  had  never  entered,  was  liable  for 
the  rent  which  had  accrued  due.5im:e  the  assignment. 
The  defendant  pleaded  the  assignment.  The  plain- 
tiff replied  that  Biggs  had  not  taken  possession,  and 
relied  on  Eaton  v.  Jaques.  The  counsel  for  the 
defendant  insisted  that  the  case  of  Eaton  v.  Jaques 
turned  on  the  fact  of  its  being  a  mortgage  security, 
and  urged,  that  none  of  the  reasoning  in  that  case 
was  applicable  to  an  absolute  assignment.  In  this 
the  Court  coincided,  and  Lord  Mansfield,  in  giving 
judgment,  said,  ^^  By  the  assignment,  the  title  and 
possessory  right  passed,  and  the  assignee  became  pos- 
sessed ip  l^w,  and  this  case  is  by  no  means  like 
Eaton  V.  J^ues,  which,  being  a  mortgage,  was 
not  an  assignment  for  this  purpose ;  it  was  a  mere 
security."  The  reporter  adds,  that  "  if  the  plain- 
tiff, instead  of  replying  that  Biggs  did  not  take 
possession,  had  traversed  by  his  replication  the 
allegation  of  the  plea,  that  the  defendant  had  as-^ 
signed  aU  his  estate,  &c.  and  upon  issue  joined, 
it  had  appeared  on  tlie  trial,  that  the  assign- 
ment contained  a  proviso  of  redemption,  it  should 
seem  he  woi^ld  have  been  entitled  to  a  verdict  on 
the  authority  of  Eaton  v.  Jaques/'  Walker  v. 
Reeves,  therefore,  put  the  judgment  in  Eaton 
y.  Jaques  on  the  true  ground  on  which  that  deci- 
sion was  mad$>  viz.  that  it  was  a  mortgage  secur 
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rity,  and  totally  over-ruled  the  doubt  thrown  out 
by  Mr.  Justice  BuUer,  whether,  on  an  absolute  as- 
signment, the  estate  vested  in  the  assignee  b^re 
entry. 

The  doctrine  laid  down  in  Eaton  v*  Jaques  was 
again  recognized  in  a  case  in  the  Court  of  King's 
Bench  {a)^  and  in  a  subsequent  case  in  the  Common 
Fleas  (J)).  In  the  former  of  which  cases  the  Court 
determined  that  a  mortgagee  of  a  ship,  of  which  he 
was  out  of  possession,  could  not  be  considered  the 
owner  so  as  to  maintain  an  action  at  law  for  the 
freight;  and  in  the  latter  case  the  Court  decided,  that 
a  mortgagee  so  placed  was  not  answerable  for  the 
goods  furnished  for  the  use  of  the  ship.  This  for- 
mer case  was  heard  before  three  of  the  Judges  who 
decided  Eaton  v.  Jaques,  namely,  Mansfield,  Ash- 
hurst,  and  Buller,  and  the  latter  case  before  two  of 
the  Judges  of  the  Common  Pleas,  namely.  Heath 
and  Wilson,  the  Chief  Justice  Loughborough  and 
Mr.  Justice  Gould  being  absent. 

Succeeding  Judges,  however,  seem  to  have  been 
little  inclined  to  acquiesce  in  the  authority  of  Eaton 
V.  Jaques.  More  especially  the  learned  Judge  who 
immediately  followed  Lord  Chief  Justice  Mansfield  in 
the  Court  of  King's  Bench,  and  who  was  peculiarly 
well  qualified,  from  his  profound  knowledge  of  the 
Common  Law  of  England,  to  correct  the  equitable 
innovations  of  his  predecessor,  expressed  his  dis- 


(a)  Chinnery  V.  Blackburne,  1  H.  Blackstone,  117)  note. 

(b)  Jackson  v.  Vernon,  ibid. 
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like  of  the  doctrine.  In  the  case  of  Westerdell  v. 
Dale  {a)y  which  was  argued  in  the  Court  of  King's 
Bench  in  Trinity  Term,  1797,  Lord  Kenyon  said, 
•*  As  to  the  cases  respecting  a  mortgagee^  whether 
in  or  out  of  possession,  he  is  the  legal  owner,  and 
must  be  so  considered  in  a  Court  of  Law,  not- 
withstanding his  title  is  subject  to  equitable  in- 
terests. It  is  said  in  one  of  the  cases,  that  a  mort-  ^ 
gagee  is  only  liable  when  in  possession,  and  that 
what  proves  this  point  is,  that  in  charging  the 
mortgagee  it  is  necessary  to  state  in  pleading  that 
he  entered  and  was  possessed  j  but  with  great 
deference  to  the  learned  Judge  who  gave  that  rea- 
son, I  doubt  it ;  I  consider  those  as  formal  words." 

The  precise  point  afterwards  arose  in  an  action 
tried  before  his  Lordship  in  Trinity  Term,  39  George 
the  Third,  the  particulars  of  which  are  stated  in 
Wcfodfall's  Landlord  and  Tenant  (A).  The  original 
lessee  of  a  term  brought  an  action  against  a  sub- 
assignee,  to  whom  it  had  been  assigned  by  way  of 
mortgage,  for  the  recovery  of  ground-rent  paid  by 
the  original  lessee  in  respect  of  the  lease  during 
the  interest  of  the  defendant  as  mortgagee. 

In  this  instance  Lord  Kenyon  is  stated  to  have 
said,  "  the  defendant  is  liable  as  assignee;  his  liabi- 
lity is  not  limited  to  his  possession  j  but  as  long  as 


{a)  MTcsterdell  v.  Dale,  7  Term  Rep.  312. 
(b)  Stone  V.  Evans.    Vl^oodfall's  Landlord  and  Tenant,    113, 
2nd  Edit,  el  vide  Turner  v.  Richardson,  7  East,  34*0,  note. 


taik^^t^^nkWM  itf  the  leoife^  if  he  ^she^<to^a^ai<l^ 
that-' liailttli^V  be  dwuld-  have  taken  an'  iiiidet4«EU9A' 
As'tbffae  case  of  Eaton  v.^Iaqiies,  be  imuI&oVMk,! 
TUl#  4t  1;r«d»oiit  di9  l^nt  rductaoce/^  And  a^^petodadi  ^ 
wa3  given  aceordjqgly.  •  .     -i 


'  ''i . 


A  more  recent  case  has  occun^d  (a\  which  i9a|r^ 
also  be  considered  to  be  opposed  in  principle  to  the 
case  of  Eaton  v«  Jaques^  although  the  Cowt  in  de- 
ciding it  professed  neither  to  iaapugn  nor  -cov&m^ » 
th^tt,  decisi^yo*     In  that  o^e  it  appeared  tbfft  o];&^; 
Denton  Ixad  granted  to  tjie  corporation  of  C^Usfe, . 
and  their  successors,  so  m^ch  of  the  rive^r  Caldesjir^^^. 
r^^ing.  through  his  lands,  as  .  would  be .  sufficient.. 
f^^.^yp^Jjiifig.  certain  nvWa,  and  had  covenapted  .l^^jj 
hj^4&^V^  ^^  and.  assigns,  fifainst  the  obstr^i^tfnii;]!^ 
oj^.tl^^.iyalter.    He  afterwards , mortgaged  the^lai^^^j 
t^^fwipe.Wijkori  ji^  fee,  who  nevec  entered.    Afljejc^^ 
th^s,.IJc»m  diec}^, having  devised  the  lands,  to  tljei. 
defendq^,  a^ain^  whom  an  action  ^as  brougjht^^q 
the  corporation  for  breach  of  covenant,  as  assignej^pr,. 
all  the,  estate  and  interest  of  Denton  in  the  ^ands, ' 
The  Court  s^id,  that  whether  a  ^o^tgagee .  before 
entry  was  .liable  or  not,  it  was  quite  clear  the  de- 
visees pf  an  equitable  estate  (which  was  the  oniY 
character  that  could  be  ascribed  to  the  defendants  ^ 
on  tlve  record,)  wefe  not  soj    s^pd  ludgment  \va8L 
given  for  the  defendants.    ; 

Ndwiti^uld  seem  to  felld%,  al  alMosf^An^Ae^^ 

*  '  "  '        '      , —  *  ■ . 

(a)  Mayor  of  Carlisle  v^a  others  v.  Blamire,  8  East,  4b7* 
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iable  consequence,  that  if  the  devisee  of  an  equity 
of  redemption  of  a  mortgaged  estate,  into  which  the 
mortgagee  has  never  entered,  has,  in  the  eye  of  a 
Court  of  law,  only  an  equitable  estate,  not  recogniz* 
able  at  common  law,  that  the  mortgagee  himself  must 
at  common  law  be  considered  the  person  liable  to 
covenants,  for  otherwise  the  covenantee  is  without 
remedy  as  against  the  holder  of  the  land. 

To  these  cases  may  perhaps  be  added,  the  au- 
thority of  the  opinion  of  Lord  Chancellor  Thurlow, 
who  within  a  few  years  after  the  decision  in  Eaton 
V.  Jaques,  decided  a  case  in  equity  (a),  in  which,  from 
the  wording  of  his  judgment,  his  lordship  does  not 
seem  to  have  at  all  acquiesced  in  the  doctrine  laid 
down  in  Eaton  v.  Jaques.  A  lease  had  been  granted 
with  covenants  for  rebuilding,  &c.  This  lease  hadt 
been  deposited  by  the  lessee  with  a  creditor  to 
secure  a  debt.  The  executors  of  the  lessor  filed 
their  bill  against  the  depositary  for  a  specific  per* 
fbrmance  of  the  covenants  to  rebuild.  The  de- 
fendant in  his  answer  admitted  he  was  liable  to 
the  other  covenants,  but  denied,  he  was  bound 
to  rebuild.  .  The  Lord  Chancellor  said,  ^^  it  was  no 
matter  whether  the  defendant  took  the  lease  as  a 
pledge  or  *  as  a  purchase ;  he  could  not  take  the 
estate  and  refuse  the  burthen;  it  was  nothing  to 
the  lessor."  And  after  refusing  the  prayer  for  specific 
performance,  he  decreed  the  defendant  should 
execute  an  assignment  to  enable  the  plaintiff  to 
bring  an  action  at  law.  Lord  Chancellor  Thurlow 
therefore  apparently  could  not  have  doubted,  the 


(a)  Lucas  v.  Comerford,  1  Yes.  Jun.  235. 
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mortgagee  was  liable  to  an*  action  on  the  covenants 
before  entry. 

In  a  very  recent  case  (a\  the  question  has  been 
again  argued  in  Seijeants'  Inn  Hall  before  ten  of  the 
judges,  and  the  authority  of  Eaton  v.  Jaques  expressly 
overruled.  It  is  therefore  now  clear,  both  on  principle 
and  sound  authority,  notwithstanding  the  case  of  Ea- 
ton V.  Jaques,  that  if  a  mortgagee  accepts  an  assign- 
ment of  aU  the  remaining  interest  in  the  ternv  he  will 
be  liable  to  the  payment  of  the  rent,  and  performance 
of  the  covenants  in  the  original  lease,  so  long  as  be 
shall  be  the  legal  owner  of  the  lease,  although  he 
shall  not  take  actual  possession  of  the  premises. 

The  reader  will  remark,  that  in  the  aforegoing  cases 
of  Sparkes  v.  Smithy  and  Pilkington  v.  Shaller  (b)y  a 
Court  of  equity  would  not,  on  the  one  hand,  assist  the 
lessor  on  bill  filedby  him  against  the  mortgagee  for  a 
discovery  of  the  deed  of  assignment  to  him,  and  for  a 
specific  performance  of  the  covenants,  but  left  the  les- 
sor to  his  remedy  at  law ;  so  neither  would  it  oo  the 
other  hand,  after  the  lessor  had  obtained  judgmeat 
against  the  mortgagee  at  law  for  the  arreairs.  of  rent, 
give  the  mortgagee  relief,  although  he  had  never  been 
in  possession }  but  in  the  case  of  Lucas  v.  Comerford, 
(c),  the  Court  so  far  assisted  the  lessor  as  to  decree  the 
depositary  of  lease  to  execute  an  assignment  to  en- 
able the  lessor  to  bring  his  action  against  him  at  law. 

It  is  decided,  that  if  the  mortgagee  of  a  leasehoM 
estate  obtain  a  renewal  of  the  lease,  although  there 


(a)  Williami  V.  Bosanquet,  I  Broderip  and  Bingham,  238. 
(6)  Supra.  (c)  Supra* 
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subsisted  only  a  tenant  right,  the  renewed  lease  will  be 
held  subject  to  the  like  equity  as  subsisted  in  the  old 
lease,  and  will  be  redeemable  accordingly  (a) ;  the 
mortgagee  however  is  not  bound  to  renew,  and  he 
will  be  entitled  to  his  costs  in  effecting  the  renewal, 
with  interest  (i). 

When  a  renewable  lease  is  made  the  subject  of 
mortgage,  a  covenant  should  be  introduced  on  the 
part  of  the  mortgagor,  for  concurring  at  his  own  ex- 
pense in  all  lawful  acts  for  obtaining  a  renewal,  for 
otherwise  the  mortgagee  cannot  compel  him  to  do 
it  (c).  And  there  should  be  added  an  agreement, 
that,  if  he  refuses,  it  shall  be  lawful  for  the  mort* 
gagee  to  renew,  and  to  charge  the  estate  with  the 
Costs  and  interest  (cQ;  which  additional  chai^ge  cer- 
tainly did  not,  prior  to  the  last  Stamp  Act  (e),  and  it 
is  considered  still  does  not,  require  an  increased  mort- 
gage duty,  notwithstanding  the  precise  case  is  omit- 
tfed  in  the  exemptions  to  the  Act ;  but  it  may  be 
proper  to  guard  against  the  consequences  of  the 
cMilsfito  in  the  Act,  by  confining  the  additional 
diarg&  to  a  oertain  amount. 


'(fl)  Holt  V.  Holt,  1  Ch.  Ca.  190.    Rakestraw  v.  Brewer,  Select, 
Ck  in  Cfa.  56.    Lee  V.  Yemon,  5  B.  P:  C.  10. 
')^  Lacdn  ^  M«rtin9t  S  Atk.  4.  Godfrey  t.  WatMD,  Ibid.  518. 
lM(^ove  vw  Bale^  2  V«rnoQ,  8i. 

j^c)  l4acon  V.  Mertins,  supra. 

{d)  For  a  Precedent  of  such  Covenant.    See  Appendix,  No.  4*. 
,  {e)  SB  Geo.  8.  cap.  184,  page  534,  where  the  exemptioa  from 
the  mortgage  duty,  in  respect  of  any  further  advantages^  is  con- 
fined to  monies  advanced  for  the  insurance  of  tlie  property  from 
fire. 


••r   » 
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CHAPTER  V. 

Of  Mortgages  iviffi  Forcer  of  Sale, 

It  is  now  frequent  in  practice  to  give  the  mortgaged 
a  power  of  sale  over  the  estate,  in  case  default  is  made 
in  payment  of  the  mortgage-money  beyond  a  time 
limited.  The  modes  of  accomplishing  this  are  variou&r. 
Ill  some  instances,  the  estate  is  limited  to  the  use  of 
the  mortgagee  for  a  term  of  years,  with  the  usual 
proviso  for  redemption,  and  subject  thereto,  to  the  use 
of  trustees  in  fee  upon  trust  to  sell.  In  other  instances 
it  is  limited  at  once  to  trustees  in  fee,  in  trust  to  sell 
if  the  money  is  not  paid  at  a  given  day ;  and  the 
proviso  for  redemption  is  also  inserted.  In  other  in^^ 
stances,  it  is  limited  to  the  mortgagee  in  fee,  upon 
trust  to  sell  if  the  money  is  not  paid  as  in  the  pre* 
ceding  instance;  and,  in  other  instances,  it  is  limited 
to  the  mortgagee  in  fee,  with  the  usual  proviso  for  re-« 
demption,  attended  with  a  declaration,  that  if  de&ult 
is  made  in  payment  at  the  given  time,  it  shall  be 
lawful  for  the  mortgagee,  his  heirs  or  assigns, 
after  notice  in  writing  requiring  payment,  to  sell, 
&c.  To  which  it  may  be  proper  to  add  a  proviso 
that  such  power  of  sale  shall  not  prejudice  his 
right  of  foreclosure.  Eitlier  instance  is  valid  and 
effectual,  but  the  latter  is  most  to  be  recommended  $ 
for,  on  breach  of  the  proviso,  it  bestows  on  the 
mortgagee  an  absolute  estate  j  and  at  the  end  of  a 
further  time  gives  him  a  power  of  sale ;  and  leaves 
open  to  him  the  option,  in  the  mean  time,  of 
filing  his  bill  to  foreclose. 
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Doubts  were  formerly  (entertained  of  the  validity  of 
an  exercise  of  these  powers  of  sale,  without  the  coi^ 
ciufence  of  the  mortgagor  or  the  sanction  of  a  Couf t 
of  Equity  (a),  but  they  were  groundless ;  a  slight 
consideration  will  shew  they  are  not  within*  any 
of  the  mischief  intended  to  be  guarded  against  by 
the  Courts  of  Equity,  for  they  give  nothing  to  the 
creditor  beyond  his  principal,  interest,  and  costs ; 
they  bestow  on  him  no  collateral  or  ulterior  ad- 
vantage i  and  they  only  enable  him  with  promptitude 
to  obtain  payment  of  his  mortgage  debt. 

The  case  of  Croft  v.  Powell  (b)  was  considered  aps 
raising  considerable  grounds  for  doubt  (c)  ;  but  so 
fiur  from  it,  it  will,  pn  consideration,  be  seen  to  be 
rather  an  authority  in  &vour  of  these  powers.  That 
case  was  as  follows.  In  1 708,  Roiise  conveyed  lands  to 
Baldwin  in  fee,  with  a  defeasance  by  way  of  mort- 
gage, and  it  was  agreed,  that  if  the  money  was  not 
paid  by  the  appointed  time,  it  should  be  lawful  for 
Baldwin  and  his  heirs  to  mortgage  er  seU  the  lands 
Jree  Jtom  redemption ;  and  out  of  the  money  raised 
by  such  mortgage  or  sale,  retain  the  mortgage-money 
and  interest,  and  be  accountable  for  the  overplus  to 
Rouse  and  his  heirs.  Defitult  was  made  in  payment, 
aod  the  lands  were  afterwards  charged  by  Rouse 
with  further  sums  of  mon^y  to  other  persons.  In 
the.  year  1716,  Baldwin  agreed  to  sell  the  lands  to 
Gab.  Powell  for  4300iL   and  to  warrant  the  same 


(a)  Powell  on  Mortgages^  1  voL  14.  4th  edit. 

(d)  Croft  V.  Powell,  Comjm^s  Rep.  603. 

(c)  Powell  on  Mortgages,  1  vol.  14.  4th  ediu 
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to  him  and  his  heirs,  Mcept  as  j^ereinqfkr  eacepted, 
in  which  ef^eptian  was  contained  ihe  mortgage  defeat 
sance ;  and  accordingly  by  lease  and  release  of  the 
25th  and  26th  March^  1716,  Baldwin  conveyed  the 
landsk  to  Powell  in  fee»  and  in  the  conveyance  the 
dtfeasance  was  mentioned  and  excepted^  and  Baldwin 
•covenanted  that  4400/,  was  due  to  him  on  the  mort- 
g2|ge«    It  further  appeared  that  Rouse  and  wife  had 
levied  a  fine  of  the  premises  to  Baldwin,  arid  that 
Baldwin  had  foir  some  time  before  the  sale  been  in 
possession,  and  bad  ju'esented  to  a  benefice  belong- 
ing to  the  estate  which  had  become  vapant,  and  that 
Rouae  was  privy  to  the  agreement  for  sale  to  Powell. 
It  9.IS0  appeared,  that  in  1719  Powell  hadfiled  his  bill 
In  the  exchequer  against  Rouse  and  wife^  praying  to  be 
quitted  in  possessioiit  or  that,  £^  the  estate  was  re- 
deemable. Rouse  might  be  decreed  to  redeem,  or  be 
foreclosed,  on  which  Rouse  filed  his  cross-biU  to  re- 
deem, and  Powell,  in  his  answer  to  the  cross-bill, 
insisted  that  the  fine  was  levied  by  way  of  confirmation 
to  Baldwin,  who  thereupon  took  upon  himself  to  be  ab- 
solute owner,  and  that  the  defeasance  was  noticed  at 
Baldwin's  request }  but  Powell  admitted,  that  fearing 
he  might  be  accountable  to  Rouse  for  the  overplus, 
beyond  what  was  due  to  Baldwin,  he  made  Baldwin 
covenant  that  4400/.  was  due,  and  be  afterwards,  on 
taking  advice,  retained  1800/«  as  an  indemnity,  and 
he  oflEked  to  pay  the  \aO0L ;  and  submitted,  that 
Rouse  or  Baldwin  should  redeem.    It  does  not  seem 
that  any  further  proceedings  took  place  until  17fi9, 
when  a  bill  for  redemption  was  filed  by  a  second 
mortgagee,  and  the  daughter  and  heir  of  Rouse  \ 
and  Powell  iiuisted  h^  had  9x1  absolute  estate,  not 
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redeemable  under  the  power  of  sale,  and  cited  Bon- 
ham  V.  Newcomb  (a)^  (which  was  clearly  not  in  point,' 
and  the  decisiotif  on  which  is,  in  the  argument  in 
Croft  ▼•  Powell,  placed  on  the  Wrong  groimd ;)  and 
insisted  on  the  effect  of  £he  fine,  and  on  Rouse's 
consdnt  to  the  sale,  and  on  ftiore  than  twenty  years* 
possession  since  the  mortgage  to  Baldwin ;  and  that 
the  exception  o^  the  defeasance,  and  the  covenant 
by  Baldwin  that  4400/,  was  due,  was  a  prudent  cau- 
tion, since  Baldwin  might  possibly  be  accountable  for 
the  overplus,  if  he  had  sold  for  more  than  was  due 
to  him.  It  was  on  the  other  hand  argued,  and  so 
decided,  that  the  estate  was  redeemable  at  any  time 
while  in  ttifef  hands  of  Baldwin ;  that  though  Baldwin 
had  a  power j  on  tionpm/ment  of  the  money  within  the 
t/eoTy  to  mortgage  or  sell  in  order  to  raise  tfie  money 
leiify  and  to  be  accotmtaWeJbr  the  overplus j  it  was  not 
then  to  be  conHdered  what  he  might  have  done^  but 
what  he  had  done^  and  it  was  manifest  it  was  not  Bald- 
win's intention  to  give  Powell  an  absolute  and  inde- 
fiasible  estate^  for  it  was  not  conveyed  to  him  absolutely ^ 
end  free  from  the  equity  of  redemption.  Besides,  the 
bill  filed  by  Powell  in  1719,  shewed  he  was  conscious 
he  had  a  redeemable  estate,  as  also  his  retaining  the 
ISOO/.  tiA  an  indemnity;  that  Baldwin  presenting  to 
the  b'efiefice  would  not  help  the  case,  for  he  had  the 
legal  estdte,  and  had  at  Uew  a  right  to  present,  and  it 
did  not  appear  but  he  might  have  presented  on  the 
QOiiiination  of  Rouse ;  and  that  as  to  the  fine  it  only 
confirmed  the  estate  ji»  statu  quo.  And  lastly,  that 
the  length  of  time  was  in  that  case  of  little  weight. 


(ff)  Supra. 
K  2 
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for  that  although  Lord  Nottingham  did  look  upon 
the  statute  of  limitations  as  a  proper  rule  to  deter- 
mine  the  time  of  redemption,  yet  that  had  in  many 
cases  been  varied,  from,  and  no  certain  rule  in  point 
of  time  had  been  fixed  upon ;  and  in  the  principal 
case  the  conveyance  to  Powell  was  in  1716,  and  he. 
preferred  his  bill  in  1719,  and  the  bill  by  the  present 
plaintiflF  was  in  1729,  so  that  twenty  years  had  not 
elapsed ;  and  redemption  was  decreed. 

Now  it  is  manifest  that  so  fiir  was  the  aforegoing 
case  from  raising  considerable  doubt  of  the  validity  of 
the  powers  for  sale  in  question,  that,  on  the  contraiy, 
in  ejppress  terms  it  admits  their  validity 9  9fid  the. real 
question  in  Croft  v.  Powell  was,  whether  it  was  a  Sale 
or  a  Transfer ;  and  it  was  manifestly  the  latter*  ^The 
arguments  drawn  from  the  fine  levied  to  Baldwin  and 
his  presentation  to  the  benefice  were  untenable;  and 
the  exception  of  the  defeasance,  Baldwin's  covenant 
for  the  amount  of  the  mortgagee's  debt,  the  reserva- 
tion of  the  ISOOL  and  the  bill  filfed  by  Powell,  were 
unanswerable  objections  to  the  plea  of  its  being  an 
absolute  purchase. 

Consequently,  had  these  powers  for  sale  stood 
on  no  better  authority  than  the  case  of  Croft  v. 
Powell,  it  may  be  thought  there  was  little  hazard 
in  a  refiance  on  them.  They  have  since  received 
two  express  judicial  decisions  in  their  favour; 
the  first  is  the  case  of  Clay  v.  Sharpe  (a).    War- 


(a)  Clay  v.  Sharpe  not  reported.  Lib.  Reg.  Mich*  1802> 
Fol.  66.  Sttgden's  V.  and  P.  Appendi^  20,  5th  Edit.  Cruise  Dig. 
2  vol.  105,  2ad  Edit. 
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dell  assigned  leasehold  premises  to  Day  in  trust 
for  Sharpe,  subject  to  redemption  on  retransfer 
of  ^000/.  stock,  and  it  was"  agreed  that  if  default 
was  made  in  the  retransfer,  it  should  be  lawful 
for  Day  to  sell,  and  out  of  the  purchase-monies 
reimburse  hifaiself  his  costs,  and  repurchase  the 
8000^  stock,  and  that  he  should'  pay  the  overplus 
to  Wardell,  and  Wardett  covenanted  to  concur  in 
the  sale.  But  it  was  provided  that  his  concurrence 
should  not  be  necessary  to  perfect  the  title,  being  in- 
tended only  as  a  further  satisfitction  to  the  purchaser. 
De&ult  being  made  in  payment  of  the  mortgage 
monies;  'Day,  by  Sharpens  directions,  put  up  the 
mortgage  premises  for  sale,  and  Clay  became  the 
purchaser.  Clay's  attorney  prepared  the  assign- 
ment, and  made  Day,  Sharpe,  and  Wardell  par; 
ties.  Wardell  refused  to  execute,  on  which  Clay 
filed  his  bill  for  specific  performance  against  the 
three  parties.  Wardell  in  his  answer  alleged,  that 
he  resisted  the  sale  as  having  been  made  without  his 
consent  and  at  an  under  value.  He  afterwards  be- 
came bankrupt,  and  a  supplementary  bill  was  filed 
by  Clay  against  his  assignees.  On  hearing  the  cause, 
the  Chancellor  dismissed  the  plaintififs  bills  as  against 
Wardell  and  his  assignees  with  costSj  and  decreed 
that  the  agreement  entered  into  by  the  plaintifi^  with 
Day  and  Sharpe  for  purchase  of  the  premises  should 
be  carried  into  execution,  and  on  the  plaintifPs  pay- 
ing to  Sharpe  and  Day,  the  residue  of  the  pur- 
chase-money^  they  should  execute  an  assignment 
to  the  plaintiff,  and  that  Sharpe  and  Day  should 
pay  the  plaintiff'is  costs,  so  far  as  the  bills  were  not 
dismissed. 
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The  second  is  the  case  pf  Corder  v.  Morgan  (a)^ 
in  which  the  circumstances  were  almost  precisely 
the  same  as  in  Clay  v.  Sharpe,  at  least  so  &r  as 
respected  the  language  of  the  power  for  sale^  and 
the  bankruptcy  of  the  mortgagor;  but  there  was  this 
difference  between  the  cases,  that  in  Clay  v.  Sharpe 
the  purchaser  was  the  plaintiff,  and  in  Corder  v.- 
Morgan  he  was  the  defendant  and  the  mortgagee 
the  plaintiff.  The  defendant  in  the  latter  case  sub** 
mitted  that  the  plaintiff  was  bound  to  procure  the 
concurrence  of  the  mortgagor  and  his  assignees  in 
the  conveyance  (&)•  The  Master  of  the  Rolls  said, 
his  opinion  was,  that  the  clause  in  the  mortgage 
deed  empowering  the  plaintiff  to  sell,  whereby  the 
mortgagor  undertook  to  join  in  the  conveyance,  was 
a  mere  contract  between  the  mortgagor  and  mort- 
gagee, to  the  benefit  of  which,  the  defendant  as  a 
purchaser  was  not  entitled ;  and  there  was  nothing 
in  the  nature  of  the  contract  between  the  plaintiff 
and  his  mortgagor  which  prevented  the  latter  giving, 
and  the  former  exercising  such  a  power  of  sale  as 
that  upon  which  the  present  question  arose.  He 
therefore  decreed  specific  performance,  but  he  did 


(a)  Corder  ▼•  Morgan^  18  Yes.  Jun.  844. 

\b)  The  defendant  in  this  case  seems  to  have  relied  on  one  of 
the  arguments  used  in  Crofl  ▼.  Powell,  (supraf)  vi^.  **  that  it 
was  inconcekable,  if  Powell  had  expected  an  absolute  estate^ 
that  he  would  not  have  insisted  on  Rouse  joining  in  the  convey- 
ance/'— and  on  an  opinion  expressed  by  Lord  Kenyon,  in  the 
King  V.  the  Inhabitants  of  Edington,  1  East,  288,  that  a  Court 
of  Equity  would  controul  the  exercise  of  a  power  of  sale  given  to 
the  mortgagee* 
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not  think  it  a  case  for  costs,  as  the  case  of  Clay  v^ 
Sharpe  was  not  in  print. 

These  decisions  have  established  the  validity  of 
these  power?  for  aaJe :  they  also  shew  that  the  con*- 
currence  of  the  mortgagor  cannot  be  required  by 
a  purchaser,  although  there  be  an  express  covenant 
on  his  part  to  yAn  in  the  sale,  and  that  a  biU 
filed  by  a  purofaaaer  to  compel  the  mortgagor  to 
concur  in  the  conveyance  will  be  dismissed  with 
costs;  it  may  be  also  concluded  from  the  cas^  of 
Corder  v.  Morgan,  that  if  a  {mfduiaer  shall  here- 
after refuse  to  complete  hia  sale  by  teason  of  the 
mortgagor  not  concurring  in  it,  and  a  bill  is  filed 
against  him  by  the  movtg^^ee  for  specific  perform- 
aace,  it  will  be  decreed  against  him  wiA  costs. 


•       ♦ 
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CHAPTER  VI. 

Of  Mwtgfi^i  under  Trust  TermSj  to  raise  Portions 

and  Maintenance. 

In  all  well  drawn  modern  settlements  and  wills^ 
where  portions  are  intended  to  be  provided^  care  is 
taken  to  express  the  time  when  the  portions  shall 
vest^  the  time  when  they  shall  be  payable^  and  (if 
they  lure  charged  on  real  estate),  the  rate  of  interest 
they  shall  carry  from  the  time  they  become  paj/ahk 
until  they  are  raised,  with  provisoes  that  the  trus- 
tees may  after  the  deaths  of  the  tenants  for  life,  or 
in  their  lifetime  if  they  shall  direct,  raise  any  part 
of  the  portions  for  the  advancement  of  the  children, 
and  shall  after  the  deaths  of  the  tenants  for  life,  and 
until  the  portions  are  payable,  raise  certain  sums  for 
maintenance,  not  exceeding  the  amount  o(  interest 
on  the  principal  of  the  portion,  and  that  the  trus- 
tees shall  not  mortgage  or  sell  until  some  one  of  the 
portions  becomes  payable.  By  these  precautionary 
provisions,  the  questions  which  formerly  so  much 
perplexed  the  Courts  in  respect  to  the  raising  and 
payment  of  portions  and  maintenance  rarely  occun 
But  as  the  points  may  still  arise  under  settle- 
ments and  wills  unskilftiUy  penned,  it  will  be 
proper  to  give  the  decided  cases  on  this  matter  our 
consideration. 

The  doctrine  to  which  we  are  about  to  advert  was 
established  on  the  principle  of  convenience^  which  is 
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not  always  the  safest  ground,  on  which  to  rest  judi- 
cial decisions ;  and  it  is  singular  that  in  the  instance 
now  under  our  consideration,  the  doctrine  which 
was  originally  grounded  on  convenience,  contrary, 
in  some  instances',  to  the  literal  interpretation  of  the 
trust,  was  ultimately  found  in  its  application  so  ex- 
tremely iucouYenient  and  even  ruinous  to  the  estate, 
that  later  judges,  although  feeling  themselves  bound 
by  the  earlier  decisions,  have  nevertheless  taken  ad- 
vantage of  apparently  very  trifling  pircumstances  to 
free  themselves  from  the  difficulty.  *" 

The  doctrine  in  question  seems  to  be  laid  down 
with  sufficient  accuracy  by  Lord  Chancellor  Cow* 
per,  in  Corbet  v.  Maidwell  (a),  that  is,  ^^  first, 
that  though  a  term  is  limited  in  remainder  to  com« 
mence  after  the  death  of  the  father,  yet  if  the  trust 
is  to  raise  a  portion  payable  at  eighteen  or  day  of 
marriage,  without  doubt  the  daughter  shall  not  wait 
the  death  of  her  father,  but  at  the  age  of  eighteen 
or  marriage  may  compel  a  sale  of  the  term;  secondly, 
so  it  is.  if  the  trust  of  a  term  for  raising  daughters'  por- 
tions be  limited  to  take  effect,  in  case  the  father 
dies  without  issue  male  by  his  wife ;  and  the  wife  die 
without  issue  male  leanng  a  daughter;  in  such  case 
the  term  is. saleable  in  the  life  of  the  &ther/* 

« 

The  first  of  these  propositions  is  supported  by  the 
case  of  Heyter  v.  Jones  (J),  which  was  decreed  by 


(a)  Corbet  v.  Maidwell,  1  Salk,  159. 
(6) 'Heyter  v.  Jones,  3  Rep*  In  Cha.  106* 
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the  Lords  Commissioners,  the  14th  November,  10  Wil- 
liam S.,  and  JEifterwards  affirmed  by  their  Lordships, 
upon  a  rehearing,  and  ultimately  affirmed  on  appeal  to 
the  House  of  Lords.  Lands  were  limited  to  father  and 
mother  for  their  lives,  and  afterwards  in  trust  that  the 
trustees,  after  the  decease  of  the  parents,  should  out  of 
the  rents  and  profits,  ct  by  fines,  raise  4000/.  for  the 
portions  of  younger  children  to  be  paid  at  21,  unless 
the  next  heir  should  widiin  one  year  after  the  said  por- 
tions became  payaUe,  pay  or  secure  the  same.  The 
father  died  leaving  issue  a  son  and  several  younger 
children.  One  of  the  daughters  attained  21  in  her 
mother's  lifetime ;  and  it  was  decreed  that  she  was 
entitled  to  her  portion  with  interest  fix)m  the  time  she 
attained  21  (a). 


(a)  This  case  is  reported  in  Equity,  Ca.  Ab.  Vol.  I.  887.  imder 
the  name  of  Hellier  v.  Jones,  and  it  is  there  stated  that  the 
estate  was  limited  to  the  father  and  mother  for  their  lives,  with 
remainder  to  their  first  and  other  sons  in  tail  male,  imtk  re- 
tnamder  to  trustees  for  200  years  upon  trust  afier  the  deaih  of  the 
filths  a^  mother  J  out  of  th^  refUB  apd  pi  ofils  tp  raise  4QD0L  lor 
portions  for  younger  children  at  their  a^  of  21  years,  upless  the  per- 
son in  remainder  should  raise  and  pay  the  same;  and  that  the  term 
was  ordered  to  be  sold  and  the  portions  raised  in  the  lifetime  of  the 
fiither  and  mother.  If  this  be  an  accuvate  account  of  tlie  limitations, 
the  Court  most  bare  transposed  the  term  of  years  and  placed  it  prior 
to  the  limitation  to  the  sons,  which  in  fact  seems  to  have  been  the 
intent  from  the  circumstance  of  the  raising  of  the  portions  not 
being  made  to  depend  oo  the  contingency  of  a  failure  of  issue 
male ;  so  diat  the  Court  must  have  read  the  limitations  as  if  they 
had  run  thus :  to  the  fiither  and  mother  for  their  lives,  with  re- 
mainder to  trustees  for  200  years  upon  trust,  to  raise  portions  for 
younger  children,  payable  at  21,  with  remamder  to  first  and  other 
sons  in  tail  male.  The  case  however  is  very  loosely  stated  both 
in  Equity  Ca.  Ab.  and  in  the  Reports  in  Chancery« 
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The  isecond  of  diese  propositions  seems  to  have 
received  judicial  sanction  for  the  first  time  in  the 
case  of  Greaves  v.  Mattison  (a)y  which  was  decided  in 
a  case  at  Common  Law(&).  An  estate  was  settled  on  A* 
for  life^  with  remainder  to  his  sons  successively  in  tail 
male,  remainder  to  trustees  for  40  years  upon  tnist,  if 
4^  should  die  without  issue  male  qf  bis  body  begotten  on 
Us  r^/ey  then  out  of  the  rents  and  profits  of  the  lands, 
or  by  demising,  letting  or  setting  the  same,  to  raise  por« 
tions  for  daughters,  that  is,  if  but  one,  5000A,q,nd  if  two 
or  more  60002.,  to  be  equally  divided  betweep  them, 
and  to  be  paid  them  respectivdy  at  91  or  nuxrriagej 
with  benefit  of  survivorship  and  with  provision  for 
maintenance  in  the  meantime*    The  wife  of  A.  died 
leaving  two  daughters  and  no  son ;  one  of  the  daugh- 
ters died  an  infant ;  the  surviving  daughter  married  in 
the  father's  lifetime,  and  the  question  was,  what  por- 
tion she  should  have ;  and  it  was  resolved  by  three  of 
the  judges,  Pemberton,  Dolben  and  Raymond,  first, 
that  the  interest  and  right  to  the  portions  was  vested 
in  the  daughtens  by  the  death  of  their  motlier  with- 
out iame  male,  and  should  not  wait  the  death  of  the 
father;  secondly,  that  the  trustees  after  the  death 
of  the  mother,  and  in  the  life  of  the  father,  might 
have  sold  tlieir  interest  in  the  term  (although  it 
could  not  take  efiect  as  to  the  possession  of  the 
lands  to  them  or  their  vendee  during  the  father's  life) 
for  raising  the  maintenance   or  payment  of  the 
portion,  if  any  daughter    should  in   the    lifetime 
of  the  father  attain  to  the  age  of  2 1 ,  or  be  married ;  and 


(a)  Greaves  v.  Mattison,  Sir  T.  Jones,  201. 

{h)  This  question  arose  on  an  actiop  of  trespass,  for  taking  away 

«  piainliCs  daughter. 
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in  their  opinion  the  intent  of  the  words  shoold  be 
taken  to  be^  that  after  the  death  of  the  mother,  the 
daughters  should  be  provided  with  maintenance  and 
portions  certainly,  and  not  wait  the  death  of  their 
&ther,  who  perhaps  might  marry  another  wife,  (as 
here  the  Either  had  done)  and  would  not  have  such 
a  respect  for  the  daughters  of  the  deceased  wife  as 
he  ought,  or  he  might  live  so  long  that  the  daugh- 
ters would  not  have  their  portions  to  keep  them  in 
any  competent  time ;  and  thirdly,  that  the  interest 
of  the  portions  being  vested  in  the  daughters  by  tlie 
mother's  death,the  two  daughters  by  the  express  words 
of  the  deed  ought  to  have  6000/.  between  them,  and 
by  as  express  words,  by  the  death  of  one  of  them,  the 
survivor  was  entitled  to  the  whole  6000/.  To  this 
decision,  Jones,  Justice,  did  not  assent,  but  gave  his 
opinion  that  the  right  to  the  portions  did«  not  vest 
in  the  lifetime  of  the  father,  and  that  the  6000/. 
was  not  intended  to  be  raised  unless  there. were 
two  daughters  living  at  the .  father's  death ;  and 
secondly,  though  he  agreed  the  term  might  be 
sold  in  the  father's  lifetime,  yet  he  thought  that 
it  was  not  intended  by  the  parties  that  such  a 
sale  should  be  made;  for  the  first  intention  was  that 
the  money  should  be  raised  out  of  the  rents, 
issues  and  profits,  which  could  not  be  done  by  the 
trustees  during  the  father's  life;  and  the  execution 
of  the  trust  as  ^  demising,  letting  or  setting  seemed 
to  be  intended  only  when  they  should  have  power 
to  take  the  rents,  issues  and  profits;  and  as  to  the 
argument  of  the  possibility  of  neglect  by  the  fiither, 
and  therefore  tiie  care  of  that  was  put  in  the 
hands  of  the  trustees,  he  thought,  if  such  had  been 
intended,   an  express  power  ought  to  have  been 
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given  ibr  such  purpose,  for  the  law  would  never  sup- 
pose that  the  father,  against  the  obligation  of  nature, 
would  neglect  to  make  a  competent-provision  for  his 
daughters,  and  therefore  would  not  make  a  construc- 
tion to  compel  him  to  it,  of  words  expressing  no  such 
thing  and  against  the  proper  sense  of  them.  And  he 
added,  that  another  (i.  e.  different)  construction  would 
be  too  great  an  encouragement  to  disobedience  in 
the  daughters,  and  to  ruin  themselves  by  mean 
marriages:  he  therefore  thought  the  surviving 
daughter  entitled  to  5000/.  only. 

The  arguments  of  the  Court  in  this  case  have 
been  rather  diffusely  stated,  as  the  case  forms 
the  foundation  of  this  branch  of  the  doctrine  in 
question,  and  the  arguments  advanced  pro  et  contra 
were  with  no  great  variation  or  addition  followed 
in  the  greater  part  of  the  subsequent  cases. 

There  is  also  a  case  in  Vernon's  Reports  heard 
before  the  Lord  Keeper,  in  Hilary  Term  1703, 
which  is  generally  considered  as  a  strong  authority 
for  the  same  doctrine  (a).  But  the  reference  made 
by  the  editor  of  the  last  edition  to  the  register's 
book,  shews  that  this  case  was  attended  with  such 
considerable  evidence  of  intention,  that  the  por- 
tions should  be  raised  in  the  lifetime  of  the  surviving 
parent,  that  it  can  hardly  be  considered  an  au- 
thority for  the  general  doctrine  we  are  referring  to. 
The  principal  points  in  that  case  were;  lands  were 
settled  on  Sir  Charles  Gerrard  for  life,  remainder  to 


(a)   Oerrard  v.  Gerrard^  2  Vern.  458. 
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his  wife  fot  her  jointure,  remainder  to  the  first  and 
other  sons  of  the  marriage  in  tail ;  but  if  Sir  Charles 
should  die  without  issue  male,  having  one  or  more 
daughters,  then  to  trustees  for  500  years  in  trust,  by 
the  rents  and  profits,  or  by  mortgage  to  raise  5000/.  if 
but  one  daughter,  to  he  paid  at  21  or  marriage,  which 
should  first  hapt)en  next  after  the  decease  of  Sir 
Charles  and  wife,  or  witkin  sis  ynoHths  after  either  of 
^se  days  or  times  (i«  e.  21  or  marriage')^  so  as  such 
daughter  did«  not  marry  before  eighteen  without  the 
consent  of  one  of  her  parents^  or  grand  parents,  if 
any  of  them  should  be  living ;  provided  that  if  Sir 
Charles  or  any  otiier  person  entitled  to  the  inherit- 
ance, p^id  or  secured  the  portion  to  such  daughter 
at  the  time  aforesaid,  the  term  should  be  surrendered. 
Sir  Charles  died  without  issue  male,  leaving  one 
daughter,  who  attained  21  in  her  mother's  lifetime ; 
and  the  question  being  whether  the  portion  should 
be  raised  in  the  mother's  lifetime,  it  was  decreed 
accordingly,  with  interest,  from  the  filing  of  the  bill. 

It  will  be  observed,  that  in  this  case  it  was  pro- 
vided at  the  time  of  the  settlement,  that  if  the 
father  paid  the  portion  on  the  marriage,  the  term 
should  cease.  It  might  be  therefore  considered  to 
be  the  intention  (^  the  parties  that  the  portions 
should  be  then  payable,  or  at  least  it  was  a  fair  infer- 
ence united  with  the  previous  provision  for  the  pay- 
ment Within  sit  months  after  21  or  marriage  with 
the  consent  of  one  of  the  parents. 

The  case  of  Slaniforth  v.  Staniforth,  heard  in  the 
same  term  before  the  Master  of  the  Rolls,  was  how- 
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^ver  ^itfeetlf  in  point .(«).  In  that  case  lands  were 
limited  to  the  fiither  for  life,  remainder  to  the  wife  &r 
life^  and  the  faeira  male  of  their  bodies  begotten  ; 
and  if  it  should  happen  there  should  be  no  issue 
nude  of  the  marriage^  and  one  or  more  daughter  or 
daii^ters^  then  to  trustees  for  five  himdred  yeavs> 
from  the  decease  of  the  survivor,  upon  trust  by  sale 
or  mortgage,  to  raise  portions;  but  no  time. was  ap- 
pointed for  payment  of  them,  nor  was  th^e  any  pro- 
vision for  maintenance.  There  was  no  is6ue  male  of 
the  marriage,  and  the  &ther  died  leaving  only  one 
daughter.  On  bill  filed  by  the  daughter,  ^e  Master 
of  the  RoUs  declared,  that  by  the  consequence  of  the 
father's  death  without  issue  male,  leaving  a  daughter, 
the  term  arose,  though  not  to  take  effect  in  point  of 
profits  until  after  the  death  of  the  mol^r,  and  that 
the  portion  vested  in  the  daughter  in  the  lifetime  of 
the  mother ;  and  that  no  time  being  appointed  £br  the 
payment  of  portions,  nor  any  maintenance  in  the 
mean  time,  she  was  entitled  to  a  reasonable  main- 
tenance, not  exceeding  the  interest  of  her  portion, 
from  the  death  of  her  father,  or  at  least  from 
such  time  as  the  portion  might  have  been  raised  by 
a  sale;  and  he  accordingly  decreed  the  portion  to  be 
raised  by  a  sale,  with  a  reasonable  maintenance  in 
the  mean  time. 

•  « 

Thus  fiu:  the  doctrine  laid  down  in  Greaves  v. 
Mattison^  seems  to  have  proceeded  without  in1^« 
ruption  ^  but  it  was  discovered  that  the  pr^dicial 


(a)  Staajfortii  T.  Stttrnfofth.    £  Yen.  46a 
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consequences  extended  much  beyond  what  was  con* 
templated  even  by  Jones  in  his  objections  to  the  de- 
cision in  Greaves  v.  Mattison.  .  For,  if  the  portions 
were  ordered  to  be  raised  by  saJe  of  the  reversionary 
term,  it  was  evident  that  the  interests  of  the  re- 
mainder-man, or  reversioner  might,  in  case  the  pro- 
perty was  not  of  great  value,  be  totally  sacrificed  to 
the  raising  of  the  portions,  and  even  if  the  property 
was  considerable,  still  the  injury  done  to  the  estiate 
migl^t  be  to  a  very  serious  extent.  If  the  portions 
were  ordered  to  be  raised  hymorlgc^e,  of  the  rever- 
sionary term,  then  the  estate  of  the  tenant  for  life 
must  be  encroached  upon  Xo  satisfy  the  accruing 
interest  of  the  mortgage,  contrary  to  the  intent,  and, 
in  many  cases,  the  express  wording  of  the  settle- 
ment, or  the  only  alternative  was  that  the  interest 
should  run  in  arrear;  and  as  in  such  latter  case  the 
mortgagee  might  file  his  bill  in  equity,  and  by  procur- 
ing rests  to  be  taken,  convert  interest  into  principal ; 
it  was  clear  that  if  the  tenant  for  life  lived  many  years, 
the  interest  might  double  or  even  treble  the:  princi- 
pal, and  by  such  means  prove  the  total  ruiiljof  the 
estate. 

Evils  so  serious  as  these,  led  at  length  to  j»  de^ 
cided  disapprobation  of  the  rule  laid  down  in  the 
preceding  cases,  and  Judges  became  anxious  to  dis- 
cover cirpumstances  which  would  justify  them  in 
departing  from  it.  Thus,  if  a  particular  time  is  ap- 
pointed for  the  raising  of  the  portions,  such  as  ^  cfter 
tJie  commencement  of  the  term^^a)  or  the  like,  that 

(a)'  Butler  y.  Dunbombei  infra*. 
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circumstance  has  been    held  to  imph/  a  negative^ 
that  the  portions  should  not  be  raised  at  any  other. 
time.     It  has  been  also  held,  that  the  circumstance 
of  the  maintenance  being  directed  to  be  raised  out 
of  the  rents  and  profits,  after  the  term  has  fallen 
into  possession  (a),  is  sufficient  to  shew  tiiat  the  por- 
tion shall  not  be  raised  before  that  period,  on  the 
grpund  that  the  maintenance  must  precede  the  por- 
tion, and  that  it  would  be  absurd  to  raise  the  por« 
tion  £rst  and   the   maintenance  afterwards.     The 
circumstance  also  of  the  settlement  providing  that 
the   children  should  out   of  the   premises   receive 
a  yearly  sum  for  maintenance,  and  that  the  residue 
of  the  rents  should  in  the  mean  time  until  the  por* 
tions  became  payable,  be  received  by  the  persons 
entitled  to  the  reversion  immediately  expectant  on 
the  term,  has  been  thought  a  sufficient  indication 
of  the  intention  to  take  the  case  out  of  the  general 
rule  (6). 

Lord  Hardwicke  went  so  far(c)  as  to  say,  that 
the  Court  would  lay  hold  of  very  small  grounds  to 
prevent  the  raising  of  the  portions  in  the  life  of  the 
fiithef  and  mother,  but  Lord  Talbot  (d)  thought  it 
rather  depended  on  the  particular  penning  of  the 
trust,  and  agreed  with  Lord  Cowper,  that  if  all  the 


(a)  Brome  v*  Berkeley,  infra, 

{b)  Stephens  ▼•  Dethick,  infra* 

(e)  Stanley  v.  Stanley,  1  Atk.  549. 

(d)  Hebbletfavraite  ▼•  Cartwright,  Forrest  81 
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contingencies  h^  happened  the  portions  must  be 
raised.  Xord  Chancellor  Eldon  (a)  has  expressed  his 
disapprobation  of  what  fell  from  Lord  Hardwicke, 
and  has  given  his  opinion  that  the  proper  rule  is 
that  which  is  stated  by  Lord  Talbot,  and  that  he 
did  not  think  the  Court  ought  to  be  eager  to  lay 
hold  of  circumstances,  but  should  hold  an  equal  mind 
while  construing  the  instrument ;  the  latter  observa- 
tion was  made  by  his  Lordship  in  answer  to  a  remark 
of  Lord  Alvanley  in  Clinton  v.  Lord  Seymour  (ft),  viz. 
that  the  Court  was  expressly  eager  to  lay  hold  of  cir- 
cumstances to  shew  it  was  not  the  intention  of  the 
parties  that  the  portions  should  be  raised  out  of  the 
reversionary  term.  Lord  Chancellor  Eldon  said, 
^^  the  rule  upon'  the  whole  depends  upon  this,  whether 
it  Was  the  intention  of  the  parties  to  the  instrument, 
attending  to  the  whole  of  it,  that  the  portion  should 
or  should  not  be  raised  in  this  manner ;  taking  it 
prima  Jacie  to  be  the  intention  upon  the  general 
rule,  if  there  is  nothing  more  than  a  limitation  to 
the  parent  for  life,  with  a  term  to  raise  portions  at 
the  age  of  twenty-one  or  marriage,  and  the  in- 
terests are  vested,  and  the  contingencies  have  hap* 
pened,  at  which  the  portions  are  to  be  paid,  the 
interest  is  payable  and  the  portions  must  be  raised 
in  the  only  mapner  in  which  they  can  be  raised, 
that  is,  by  mortgage  or  sale  of  the  reversionary 
term.** 


(a)  Codriogton  v.  Lord  Foley,  6  Vei.  Jtin.  360. 

(b)  Clinton  v.  Seymour,  4  Veg.  Jiin.  440. 
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The  feUowing  leading  cases,  which  are  briefly 
noticed  in  the  order  in  which  they  occurred,  will  ex- 
plain the  circumstances  under  which  the  Courts 
thought  themselves  either  boand  by  the  rule  or 
enabled  to  evade  it. 

The  first  instance  in  which  a  stand  was  made 
against  the  rule  was  by  Lord  Chancellor  Cowper, 
in  the  before  mentioned  case  of  Corbett  v.  Maid- 
well. 

In  that  case  (17),  after  a  limitation  to  the  &ther 
for  life,  an  estate  was  limited  to  trustees  for  500 
years  upon  trust,  if  the  &ther  should  die  without 
issue  male  by  his  then  intended  wife,  and  there 
should  be  one  or  more  daughters  of  their  two  bodies, 
"who  should  be  unmarried  or  not  provided  for  at  Oie 
time  of  Ids  dealhj  such  daughter,  if  but  one,  should 
have  2000/.,  and  90/.  per  annum  isstdng  out  qf^ 
profits^  till  tiie  portions  should  become  due ;  the 
portion  to  be  payable  at  18  or  day  of  marriage,  and 
the  trustees  to  raife  it  by  sale  or  mortgage,  or  per- 
ception of  profits.  There  was  one  child  of  the  mar- 
riage, a  daughter,  who  married  the  plaintiff,  and  after 
die  mother's  deatli  the  plaintiff  and  wife  filed  their  bill 
to  have  the  portion  raised  in  iiie  father's  lifetime.  The 
Lord  Chancellor  dismissed  the  bill,  on  the  ground 
that  ail  the  contii^encies  had  not  happened,  namely, 


t.m      m  i.i   ■■■f. 


I 


{a)  Cofbett  ▼•  Maijhreil,  Trinity  Term,  9  Ann.  1  Salk.  158. 
S  Rep.  in  Cha.  101. 

L  2 
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that  tlie  child  who  could  claim  the  portion  must  be 
-a  daughter  unmarried  or  unprovided  Jbr  at  thefather^s 
-death ;  and  as  to  the  SO/,  maintenance,  it  must  be 
intended  in  case  the  fatiier  should  die  without  issue 
male,  leaving  a  daughter  under  eighteen  or  not  mar- 
ried ;  because  otherwise  this  absurdity  must  follow,  that 
the  daughter  must  be  paid  maintenance  money  in  the 
lifetime  of  the  father,  out  of  the  profits  of  a  term 
which  was  not  to  commence  till  after  his  death* 

In  the  case  of  Savile  v.  Savile  (a),  which  was  heard 
-before  Lord  Chancellor  Parker,  in  Trinity  Term,  1718, 
the  principle  laid  down  in  Greaves  v.  Mattison  was 
again  in  some  degree  acted  upon ;  there  an  estate  had 
been  limited  to  the  &ther  for  life,  with  remainder, 
to  the  intent  that  the  widow  might  receive  a  jointure 
•rent-charge  for  life  and  subject  thereto,  to  trustees  for 
99  years,  determinable  on  her  death,  in  trust  for  secur- 
ing the  jointure,  and  thus  charged,  to  the  sons  of  the 
marriage  in  tail,  with  remainder  to  trustees  for  the 
term  of  500  years,  upon  trust  in  default  of  issue 
male,  to  raise  portions  for  daughters  payable  at  1 6  or 
marriage:  the  father  died  without  issue  male,  and 
his  Lordship  decided  that  the  term  of  500  years 
took  place  in  equity  from  the  death  of  the  fether, 
and  that  the  portions  should  be  raised  accordingly* 

In  this  latter  case,  however,  as  the  term  of  99  y^ears 
was  limited  for  a  particular  purpose  only,  and  ex- 
tended only  to  part  of  the  profits ;  the  general  doc- 
trine was  not  strongly  brought  into  question. 


(a)  Savile  ¥.  Savile,  1  Pr.  Wxni.  456. 
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la  a  subsequent  case,  his  Lordship  concurred, 
with  Lord  Chancellor  Cowper  in  expressing  his 
disapprobation  of  the  general  rule  (a).  An  estate 
was  limited^  in  pursuance  of  articles,  to  the 
mother  for  life  (the  father  being  then  dead,  liv- 
ing issue  one  only  child, .  a  daughter)  with  re- 
mainder to  trustees  for  500  years  upon  trust,; 
Jrom  and  (ifler  the  commencement  qfthe.  term^  by^ 
the  rents  and  pro&ts,  or  by  (femise,  sale  or  mort- 
gage, to  raise  SOOO/.  for  the  daughter's  portion^ 
payable  at  21  or  miarriage;  the  Lord  Chancel- 
lor held  the  words  ^  from  the  commencement  of 
the  temC  to  signify  commencement  in  possession^ 
which  implied  a  negative  that  it  should  be  raised: 
before ;.  and  that  although  the  portion  was  dicected 
to  be  paid  at  21  or  marriage,  yet  it  was  a  rule  in  law> 
and  equity  to  construe  the  whole  deed,  so  that  every 
clause  should  have  its  effect,  and  he  decreed  that  the. 
portion  in  this  case  was  vested,  but  $houId  not  carry 
interest  till  the  term  should  commtnce^Jbr  aU  interest 
was.  in  default  of  payment. 

The  case  of  Sandys  v.  Sandys,  was  heard  before 
Lord  Macclesfield,  in  Trinity  Term,  1721  (i),  in, 
which  the  estate  was  limited  (subject  to  preceding 
life  estates  in  the  husband  and  wife,  and  to  a  limita-* 
tion  to  the  issue  male  of  the  marriage,)  to  trustees  for 
500  years^  upon  trust  by  sale  or  mortgage,  or  out  of 


{a)  Butler  v.  Duncombe,  1  Pr.  Wms.  448. 
(A)  Sandys  v.  Sandys,  1  Pr.  Wras*  »07v 
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the  rents  and  profits,  to  raise  portions  to  be  paid  at 
21  or  marriage.  One  of  the  daughters  (after  ker 
mother^s  death  without  issue  onale)  having  married, 
filed  her  bill  in  her  father's  lifetime  to  have  her  por- 
tion"  raised.  The  Lord  Chancellor,  after  remarking 
that  the  selling  or  mortgaging  reversions  seemed  a 
great  hardship,  being  in  effect  to  ruin  a  family  for  the 
raising  of  the  daughters'  portions,  and  therefore  he 
would  not  go  one  step'  further  than  precedents  should 
force — ^at  length,  animo  rebdctante^  decreed  the  por- 
tion to  be  raised  withniiterest  from  the  marriage. 

But  his  Lordship  soon  afterwards  took  occasion  to 
fSiew  how  adverse  he  was  to  the  general  doctrine,  and 
how  willing  to  escape  from  it  on  any  reasonable 
grounds  {a).  An  estate  was  limited  to  the  husband 
and  wife  successively  for  life,  with  remainder  to  the 
sons  of  the  marriage  in. tail  male,  with  remainder  to 
trustees  fbr  a  term  of  years,  to  commence  on  &ilure 
of  issue  male  of  the  marriage,  upon  trust  by  the 
rents  and  profits,  or  by  sale  or  mortgage,  to  raise 
portions  for  daughters  to  be  paid  at  the  age  of  18  or 
marriage,  or  within  as  short  a  time  after  as  corvoem* 
entfy  mght  be  ;  and  for  the  maintenance  of  such 
daughters,  and  until  their  portions  should  be  raised, 
a  yearly  sum  was  to  be  paid- for  maintenance  payable 
half  yearly,  at  Michaelmas  and  Lady-day,  and  the  first 
payment  to  be  made  on  such  of  the  said  foasts  as 
should  happen  next  after  the  death  of  thejathery  it 


(a)  «iUr^by  v.  Newland,  2  Pr«  Wmi.  94. 
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being  the  intent  of  the  parties  that  no  such  yearly 
maintenance  should  be  paid  during  the  father^s  life ; 
with  a  proviso,  that  if  the  father  should  die  without 
any  daughter  living  at  his  decease y  the  term  should . 
be  void ;  and  power  was  reserved  to  tlie  father,  with 
the  consent  of  the  trustees,  to  revoke  all  the  uses. 
The  mother  died,  leaving  one  child,  a  daughter,  who 
married  the  plaintiff,  and  with  her  husband  filed  her 
bill  for  raising  th^  portion  in  her  father's  lifetime. 
The  Lord  Chancellor  held  the  portion  could  not  be 
cofwemently  raised  in  the  father*s  lifetime ;  for  by 
selling  the  reversion,  the  family  might  be  inconve-^ 
nienced  to  that  degree  as  to  ruin  the  estate;  besides 
there  was  a  proviso  in  the  settlement,  making  the 
portion  contingent  during  the  father's  lifetime,  name« 
ly,  if  the  father  died  without  any  daughter  living  at 
his  decease,  the  portion  was  not  to  be  raised;  and  the 
father  had  a  power  of  revocation  with  the  consent  of 
the  trustees,  which  suspended  and  prevented  the 
portions  from  being  payable ;  and  he  decreed  the 
portion  could  not  be  raised  during  the  Other's  life. 

The  case  of  Brome  v.  Berkeley,  which  was  heard 
before  Lord  Chancellor  King,  with  the  assist- 
ance of  the  Master  of  the  Rolls,  is  particularly 
worthy  of  attention  ( a) :  The  estate  was  limited  to 
&ther  and  mother  for  life,  and  to  their  sons  in  tail 
male,  with  remainder  to  trustees  in  fee  upon  trust,  if 
there  should  be  no  son  of  the  marriage,  or  being 


(a)  Brome  r.  Berkeley,  2  Pr.  Wmi.  484. 
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guchy  if  all  should  die  under  2 1  without  issue,  then 
out  of  the  rents  and  profits,  or  by  sale  or  leasing, 
or  otherwise,  to  raise  portions  for  the  daughters 
of  the  marriage,  payable  at  21  or  marriage; 
and  also  to  raise  a  certain  yearly  sum,  by  half 
yearly  payments,  for  their  maintenance  and  edu- 
cation ;  the^r^^  payment  of  the  maintenance  money 
to  be  made  at  such  of  the  half  yearly  feasts  as  should 
happen  next  after  the  said  estate  sd  limited  to  the  trus- 
tees should  take  effect  in  possession.  There  was  one 
child  of  the  marriage,  a  daughter,  who  after  the 
deatli  of  her  &ther,  having  attained  21,  filed  her  bill 
in  her  mother's  lifetime  against  the  trustees  for  rais- 
ing the  portion  with  interest  from  the  time  the  same 
became  payable.  The  Master  of  the  Rolls,  after 
admitting  that  if  a  reversionary  term  or  estate  be 
limited  to  trustees  to  raise  portions  at  a  certain  time, 
when  that  time  comes  the  portion  must  be  raised, 
unless  in  the  declaration  of  the  trust  of  the  term  the 
intention  of  the  parties  appears  to  the  contrary ;  said, 
that  in  the  principal  case  such  intention  was  plain, 
for  in  that  case  the  maintenance  for  the  daughter 
was  not  to  be  paid  until  the  trust  estate  came  into 
possession^  and  the  payment  of  maintenance  must  be 
intended  to  precede  the  payment  of  the  portion ; 
the  maintenance  must  determine  when  the  portion 
becomes  payable :  In  this  opinion  the  Lord  Chan- 
cellor coincided,  adding,  that  it  was  absurd  to  say 
the  portions  should  be  raised  first  and  the  mainten- 
ance money  paid  afterwards.  The  bill  was  accord- 
ingly dismissed,  and  the  decree  affirmed  in  the  House 
of  Lords» 
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.  .  In  a  subsequent  case  (a).  Lord  Chancellor  King 
considered  himself  bound  by  the  general  rule.    In 
that  case  the  estate  was  limited  to  Sir  George  Rivers 
for  life,  with  remainder  to  Dame  Dorothy  his  wife 
for  her  jointure,   with   remainder  to  the  first  and 
other  sons  of  the  marriage  in  tail  male,  with  remain- 
der to  trustees  for  500  years  upon  trust  in  default  of 
issue  male  of  the  marriage,   out  of  the  rents  and 
profits  after  the  commencement  of  the  term,  or  by 
demising,    selling,    mortgaging    or  otherwise    dis- 
posing of  the  premises,  when,  and  in  such  manner 
as  the  trustees  should  think  fit,  to  levy  and  raise  the 
sums  after  mentioned,  for  the  portions  and.  main- 
tenance of  daughters,  if  one  only  should  attain  the 
age  of  19  or  marry,  4000/. ;  if  two,  SOOOL  j  if  three 
or  more,  6000/.  to  be  equally  divided  between  them, 
with  certain  yearly  sums  for  their  maintenance  and 
education  from  the  death  of  Sir  George  or  Dame 
Dorothy,  which  should  first  happen,  till  such  por- 
tions should  be  paid,  and  the  portions  to  be  paid  to 
the  daughters  at  21  or  marriage^  or  as  soon  after  as 
they  could  be  raised,  and  the  said  yearly  sums  for 
maintenance  to  be  paid  from  the  death  of  Sir  George 
or  Dame  Dorothy,  which  should  first  happen,  till  the 
portions  became  payable,  with  a  provision,  that  if  Sir 
George  survived  his  wife,  and    sufficiently  main- 
tained his  daughters  to  the  approbation  of  the  trus- 
tees until  they  attained  the  age  of  14,  no  mainten- 
ance should  be  raised  until  that  time,  and  with  a 
proviso,  that  the  power  given  to  the  trustees  of  sell- 
ing or  mortgaging   should  not    prejudice  the  life 

•o^^— "«i«i— i^-a-w^aM^—iWB-Mv^Mii— •■^iKaaaaaim_ia_a^i«^^— ^•^^■^•^•••■•^■•isataB— ^la^aiBii^aB^'i'^^.'^^n^^^^''*^*^'^^"^"^ 

(«)  Goodal  ?.  Rivers,  Moiely  Rep.  595. 


154       O/MiO^tgagcs  under  Trust  Terms,  [Book  IL 

estate  of  the  wife,  which  latter  proviso^  the  Solicitor 
General  afterwards  in  his  argument  observed,  arose 
from  abundant  caution.    Dame  Dorothy  died  in  the 
lifetime  of  Sir  George,  leaving  issue  two  sons  and 
several  daughters.  The  two  sons  afterwards  died  with* 
out  issue:  at  the  time  of  the  death  of  the  surviving  son, 
all  the  daughters  had  attained  to  the  age  of  1 9.   The 
daughters  after  this  filed  their  bill  against  tlieir  father 
and  the  trustees  to  have  their  portions  raised  by  sale  of 
the  term,  with  interest  from  the  death  of  their  last 
surviving  brother.      It  was  argued  by   the  Attor- 
ney and  Solicitor   General  for  the  plaintifls,  tliat 
this  case   was  distinguished  from  that  of   Brome 
and  Berkeley,  inasmuch  as  in  the  present  case  the 
maintenance  was  to  be  raised  after  the  deatli  of 
either  father  or  mother,  until  the  daughters  attained 
}9  or  marriage,  and  therefore  was  not  within  the 
objection  made  in  the  former  case,  namely,  that  the 
portiops  would  precede  the  maintenance  \  nor  was 
it  within  the  case  of  Butler  v.  Duncombe,  because 
in  that  case  the  words  *^  (tfter  the  commencement  of 
ihe  terrd^  introduced  the  declaration  of  the  trust, 
but  in  the  present  case  ^^  the  failure  qftiie  issue  male?* 
introduced  the  trust    In  this  the  Lord  Cbancellw 
coincided,  and  he  held  that  the  words,  ^^  "when  and 
in  such  numnery*  (which  it  had  been  urged  for  the 
defendant  gave  a  great  latitude  to  the  trustees,  and 
left  the  convenience  of  time  to  them)  only  signify- 
ing  that  the  estate  should  be  sold  either  together  or 
in  parcels  as  the  trustees  should  think  fit  \  and  he 
decreed  that  the  portions  should  be  raised  with  in« 
t;erest  from  the  death  of  the  surviving  brother  by 
sale  of  the  reveiaion. 
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In  Hebblethwaite  v.  Cartwright  (a).  Lord  Chancel- 
lor Talbot  placed  the  doctrine  entirely  on  the  ground 
oiappareni  intention  and  on  the  particular  penning  of 
the  trust ;  which  ground  has  been  since  strongly  ap*  . 
proved  of  by  Lord  Chancellor  Eldon,  as  before  re- 
marked.  In  that  case  an  estate  was  limited  to  A.  for 
life,  remainder  to  his  first  and  other  sons  by  B.  his  wife, 
in  taO  male,  remainder  to  trustees  for  1000  years  upon 
trust,  if  there  should  be  no  issue  male  of  the  marriage 
who  should  live  to  attain  21  or  be  married  and  have 
issue,  then  out  of  the  rents  and  profits,  or  by  sale  or 
mortgage,  to  raise  portions  for  daughters,  to   be 
divided  between  them  at  21  or  marriage,  and  a  yearly 
sum  for  maintenance  in  the  mean  time;  with  a  proviso, 
that  if  the  father  or  the  remainder-man  should  ad- 
vance them  in  marriage  with  portions  equivalent, 
or  there  should  be  no  daughter  who  should  attain 
21  or  be  married,  then  the  term  to  cease.    The  wife 
died  without  issue  male,  leaving  three  daughters. 
One  question  made  in  the  cause  was,  whether  under 
the  trusts  of  the  term,  the  portions  were  to  be  raised 
in  their  fitther's  lifetime;  and  in  support  of  the  nega- 
tive, it  was  ingeniously  urged  that  the  option  given  to 
the  trustees  of  raising  the  portions  out  of  the  rents 
and  profits,  or  by  sale  or  mortgage,  required  that  the 
death  of  the  father  should  precede  the  raising  of  the 
portions.     But  the  Lord  Chancellor  held,  that  since 
they  had  both  powers,  they  might  use  that  which 
best  suited  the  interest  of  die  daughters;  nor  did 
he  conceive   the    proviso  respecting  advancement 


(a)  Hebblethwaite  t.  Cartwright,  For.  80.  Baiter  Tern,  17S4. 
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any  evidence  of  intention  to  postpone  the  raisiog.  of 
the  portions ;  and  he  decreed  the  portions  to  be  raised,: 
with  interest  from  the  mother's  death,  at  which  time, 
they  first  vested. 

The  ease  of  Stanley  v.  Stanley,  heard  before  Lord 
Chancellor  Hardwicke  (a),  is  very  briefly  reported, 
and  the  grounds  of  the  decision  are  not  mentioned. 
But  it  seems  that  his  Lordship,  afler  stating  the 
general  rule,  decided  against  the  claim  of  the 
daughters  to  have  their  portions  raised  in  the 
lifetime  of  their  parent. 

In  Hallv.  Carter  (ft),  heard  before  Lord  Hardr 
wicke  in  July,  1742,  the  Lord  Chancellor  maintained 
the  general  doctrine*  In  that  case  an  estate  s^tood 
limited  (subject  to  the  widow's  jointure)  to  trustees 
for  100  years  upon  trust,  out  of  tiie  rents  or  profits,  or 
by  mortgage  to  raise  portions  for  daughters  at  1 8  or 
marriage,  and  to  pay  to  every  daughter  6/*  for 
maintenance.  The  like  argument  was  used  in  this 
case  as  in  Hebblethwaite  v.  Cartwright,  viz.  that 
the  option  vested  in  die  trustees  of  raising  the  por- 
tions either  out  of  the  rents  and  profits  or  by  mort- 
gage, evinced  the  intention  that  they  should  not 
exercise  their  election  until  the  term  came  into 
possession;  and  it  was  also  contended,  that  the 
raising  of  maintenances  out  of  the  rents  and.  profits,, 
brought  it  within  the  case  of  Brome  v.  Berkeley. 


{a)  Stanley  v.  Stanley,  1  Atk.  5^S, 
(6)  Hall  T.  Carter,  2  Atk.  355. 


•CJhap.  VI.3   to  raise  Portions  and  Maintenance.     1 57 

As  to  the  first  objection,  viz.  the  right  of  election, 
the  Lord  Chancellor  held  they  should  not  be  allowed 
to  postpone  the  raising  of  the  portions  in  order  to 
make  their  election  ;  and  as  to  the  second  objection, 
be  distinguished  the  case  of  Brome  v.  Berkeley,  by 
observing  that  in  the  latter  case  the  daughters  were 
Tiot  to  have  maintenance  until  the  term  came  into 
possession,  while  in  the  principal  case  the  mainten« 
ance  was  a  subsisting  charge^  the  arrears  of  which 
must  be  paid  when  the  estate  came  into  possession* 
And  he  decreed  accordingly,  and  that  the  portions 
should  carry  interest  from  the  time  they  became  due. 

In  a  subsequent  case,  however  (a).  Lord  Hard- 
wicke  thought  himself  justified  in  departing  from 
the  general  rule.  An  estate  was  settled  upon 
parents  for  life,  and  to  their  sons  in  tail  male,  with 
remainder  to  trustees  for  a  term  of  years  to  raise 
portions  for  daughters,  to  be  paid  at  21  or  mar- 
riage;  and  the  daughters  out  of  the  premises  to 
have  such  yearly  maintenance  as  should  be  suitable 
to  their  degree  and  quality,  and  the  residues  of 
such  yearly  rents,  above  such  yearly  maintenance 
in  the  mean  time  till  the  portions  become  payable, 
to  be  received  by  such  persons  as  should  be  entitled 
to  the  reversion  immediately  expectant  oh  the  deter- 
mination of  the  term.  The  Lord  Chancellor  applied 
the  case  of  Brome  v.  Berkeley  to  the  principal  case, 
and  dismissed  the  bill. 


(a)  Stevens  v,  Dethick,  3  Atk.  39. 
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Notwithstanding  the  doctrine  laid  down  in  Broime 
V.  Berkelejt  that  the  maintenance  must  determine 
when  the  portions  shall  become  payable,  Lord 
Hardwicke  in  Lyon  v.  Chandos  {a)  determined, 
that  the  payment  of  maintenance  could  not  operate 
to  postpone  the  raising  of  the  portions  in  the  fiu» 
of  a  clear  and  express  declaration.  And  therefore 
in  that  case,  sdthough  the  maintenance  was  directed 
not  to  be  raised,  until  after  Hie  death  of  the  Duke  of 
Oumdos^  yet  as  the  raising  of  the  portions  was  ex« 
pressly  declared  to  be  '^  at  21  or  marriage,  the 
Marquis  of  Carnarvon  being  dead,''  he  refused  to 
admit  the  implication  arising  from  the  time  of  the 
commencement  of  the  maintenance  ag^nst  the 
absolute  and  clear  declaration  of  the  time  for 
payment  of  the  portions,  and  directed  them  to  be 
raised  with  interest  from  the  death  of  the  Marquis. 
And  although  the  Master  of  the  Rolls  in  Clinton  v. 
Seymour  (&)  is  reported  to  have  considered  the 
order  for  payment  of  interest  from  the  death  of  the 
Marqois  singular,  as  the  maintenance  could  not  be 
raised  until  the  death  of  the  Duke;  yet  it  is  ap- 
prehended the  decree  was  in  consistency  with 
the  preceding  decisions,  which  directed  interest  to 
be  raised  from  the  time  the  portion  became  payable, 
without  reference  to  the  raising  of  maintenance. 

Tbe  case  of  CSiurchman  v.  Harvey,  heard  before 
Lords  Commissioners  Willes  and  Wilmot  (c),  was  the 


(a)  Lyon  ▼.  Chandos,  3  Atk.  416« 

(h)  Clinton  y*  Seymour,  4>  Vesey,  Jun.  464« 

(«)  Churchman  r.  Harvey,  Amb.  985. 
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same  in  efifect  as  Butler  v.  Duncombe,  the  language 
of  the  trust  being  that  the  trustees  should  at  any 
time  from  and  after  the  commencement  of  the  term  in 
possession  raise  the  portions;  and  was  decided  in 
like  manner. 

In  Smith  v.  Evans,  heard  before  Lord  Chancellor 
Northtngton  in  Michaelmas  term  1766(0)9  the  estate 
was  settled  to  the  father  and  mother  and  their  issue 
male  in  strict  settlement,  with  remainder  to  'trustees 
for  a  term  of  years,  upon  trust  if  the  father  should  die 
without  issue  male  and  leaving  one  or  more  daughters 
living  at  his  death,  then  to  raise  portions  by  leasing, 
assigning,  or  mortgaging.  The  father  died  without 
issue  male,  leaving  his  widow  and  two  daughters  who 
filed  their  bill  to  have  their  portions  raised  in  their 
mother's  lifetime.  It  is  singular  that  his  Lordship  in 
giving  judgment  should  incline  to  favour  the  general 
rule  before  alluded  to,  and  to  disapprove  of  the  reasbns 
which  induced  the  Court  to  make  the  decisions  which 
are  exceptions  to  it,  saying  that  the  inconvenience  of 
a  younger  child  starving  for  want  of  his  portion  was 
as  great  as  the  injuring  o£  the  estate  of  the  eldest 
son  by  raising  the  portion  out  of  the  reversion ;  and 
it  being  urged  that  by  leasing  was  meant  at  rack  rent, 
and  therefore  the  case  resembled  tlie  case  of  Brome 
V.  Berkeley,  he  declared  he  could  not  understand  it 
in  that  sense,  and  would  npt  construe  it  so  unless  he 
was  compelled ;  it  meant  leasing  upon  fine,  and  he 
decreed  the  portion  to  be  raised  with  interest  froin 
the  filing  of  the  bill. 


(a)  Smith  r.  Etsiu,  Amb-  6S8. 

S 
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The  case  of  Conway  v.  Conway  was  heard  before 
Lord  Chancellor  Thurlow(a),  and  is  an  extraor- 
dinary judgment.  It  has  been  shewn  that  by  the 
preceding  cases  the  general  rule  is,  that  the  portions 
when  they  are  vested,  and  are  directed  to  be  paid 
at  a  given  time,  shall  be  raiseable  out  of  a  re-  * 
versionary  term,  unless  an  intention  is  shewn  that 
the  payment  shall  be  postponed  until  the  term  comes 
into  possession ;  an4  that  the  evidence  of  such  an 
intention  is  an  exception  to  the  rule.  But  in  Con- 
way V.  Conway,  the  Lord  Chancellor  is  made  ex- 
actly to  reverse  the  rule,  and  to  say  that  when  a 
man  gives  portions  charged  on  a  term  to  arise  on 
the' death  of  a  party,  it  shews  that  they  are  not  to  be 
paid  till  afler  the  death  of  the  party ;  and  that  though 
they  are  directed  to  be  paid  upon  attaining  21  or 
marriage,  yet  it  can  only  be  when  the  term  shall 
come  into  existence;  but  that  such  an  intention 
could  not  be  raised  against  express  declaration. 

In  Codrington  v.  Lord  Foley  (6),  Lord  Eldon, 
after  noticing  this  reported  judgment  of  Lord  Tlmr- 
low,  8ai4>  that  upon  looking  at  his  own  brief  in 
that  cause,  and  to  other  cases,  he  was  satisfied  Lord 
Thurlow  never  did  express  himself  in  the  words  there 
attributed  to  him;  and  he  adds,  that  doctrine  is 
directly  contrary  to  that  of  Lord  Cowper,  Lord 
Hardwicke,  and  what  all  the  cases,  whether  proceed- 
ing upon  sufficient  circumstances  denoting  intention 
or  not,  do  in  effect  say,  that  there  must  be  some  cir^ 


(a)  Conway  V.  Conway,  3  B.C.  C.  267. 
{b)  Codrington  v.  Lord  Foley,  supra. 
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cumstances  in  the  will  or  settlement  denoting  the 
intention  to  take  the  case  out  of  the  general  rule, 
which  is,  that  the  portions  shall  be  raised  at  the  days 
or  times  limited,  unless  the  will  or  settlement  contain 
circumstances  indicating  an  intention  that  they  are 
not  to  be  raised  at  those  days  or  times. 

The  modem  case  of  Codrington  v.  Lord  Foley  re- 
mains  to  be  noticed,  which  was  heard  before  Lord 
Chancellor  Eldon  (a),  and  which  was  briefly  as  follows: 
— Lord  Foley,  by  his  will,  devised  certain  estates  to 
trustees  for  99  years,  with  remainder  to  Thomas,  after* 
wards  Lord  Foley,  for  life,  remainder  to  trustees  dup 
ring  his  life  to  preserve  contingent  remainders,  remain-^ 
der  to  other  tri^tees  for  100  years,  for  raising  a  jointurd  ^ 
for  aoy  wife  of  Thomas  Lord  Foley,  with  remainder  to 
other  trustees  for  1000  years  upon  trust,  to  raise  SO/XX)i<( 
for  portions  for  younger  children,  as  Thomas  Lord 
Foley  shoidd  appoint ;  and  in  de&ult  of  appointment, 
to  be  equally  divided  between  them  if  more  than  one, 
share  and  share  aEke,  with  remainders  over ;  and  he 
devised  other  estates  to  trustees  for  101  years ;  and 
subject  thereto  to  uses  in  favour  of  his  second  son 
Edward,  and  his  issue ;  and  he  declared  the  trusts  of 
the  term  of  99  years,  and  lOl  years,  to  be,  that  the 
trustees  should  out  of  the  rents  and  by  the  sale  of 
timber  allow  for  the  use  of  his  sons  Thomas  and 
Edward,  any  sum  not  exceeding  6000/.  a  year,  until 
such  of  their  debts  as  were  then  provided  for,  and 
diouid  be  due  at  his  decease  should  be  discharged  j 


(a)  Codrington  v.  Lord  Foley,  stq)ra. 


1 63       Of  Mortgages  under  Trust  TermSy  [Book  II. 

and  in  the  next  place,  to  discharge  a  mortgage  and 
certain  other  debts  of  his  two  sons,  and  afler  the  de« 
cease  of  his  sons  and  payment  of  the  debts,  &c.  to 
attend  the  inheritance.  Thomas  Lord  Foley  died  in 
1798,  leaving  one  son  and  one  daughter,  who,  in  1796, 
married  Christopher  Codrington,  Esq.  The  bill  was 
filed  by  Mr.  and  Mrs.  Codrington  and  their  infant 
children,  against  Lord  Foley  then  an  infant,  and  the 
then  trustees  of  the  term  of  lOCX)  years,  praying  an 
account  of  principal  and  interest,  and  that  the  same 
might  be  raised ;  it  was  objected  that  the  trusts  of 
the  term  of  99  years  remained  to  be  performed  ;  and 
a  cross  bill  was  filed  which  prayed  that  the  trusts  of 
the  terms  of  99  years  and  101  years  should  be  satis- 
fied  before  those  of  the  term  of  1000  years  should  be, 
executed.  The  Lord  Chancellor,  after  stating,  as  be* 
fore  mentioned,  that  the  rule  depends  upon  this, 
whether  the  parties  to  the  instrument,  attending  to 
the  whole  of  it,  intended  that  the  portions  should  or 
should  not  be  raised,  distinguished  the  principal  case 
from  all  the  preceding  cases,  viz.  that  this  was  not 
attempted  to  be  raised  with  any  prejudice  to  the  life 
esU^teqf  the  parent  {a)  ^  and  he  decreed  that  the  plaip- 
tifi  was  entitled  to  have  the  portion  raised  with  in- 


(a)  It  would  not  seem  from  the  preceding  casesi  that  the  raising 
of  the  portion  by  mortgage  or  sale  of  the  k'eversionary  term  preju- 
diced the  life  estate  of  the  parent ;  the  prejudice  was  in  fact  to  the 
estate  of  the  remainder-man,  by  the  aiccumulation  of  interest  lipon 
interiest.  In  Hall  v.  Carter,  suproy  Lord  Hardwicke  is  reported  to 
.have  saidy  that  in  more  modftm  cases,  the  Court  has  thought  it 
yerj  hard  in  the  lifetime  of  the  father  to  encumber  his  estate 
with  raising  daughters'  portions;  but  he  immediately  afterwards 
remarksi  that  the  estate  of  the  jointress  could  not  be  affected  by 

the 
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terest  at  4/.  per  cent,  from  the  marriage  to  the  filing 
of  the  bill,  and  interest  at  5  per  cent,  from  the  filing 
of  the  bill,  but  gave  no  costs.  • 

Having  thus  gone  through  the  leading  cases  otl 
this  head,  it  remains  to  be  noticed,  that  if,  as  is  usual 
in  modern  settlements,  the  trusts  are  by  sale  or 
mortgage  to  raise  the  portions  after  the  parent's 
death,  or  in  his  lifetime,  if  he  shall  so  dirfct;  and 
if  the  parent  is  willing  that  the  portion  shall  be  raised 
by  mortgage  in  his  lifetime^  or  if  the  term  has  fallen 
into  possession ;  the  usual  mode  of  raising  the  portion 
is,  tliat  the  child  shall  assign  to  the  mortgagee  His 
share  of  the  sums  to  be  raised,  and  give  the  mort- 
gagee a  power  of  attorney  to  receive  it.  Then  the 
tenant  for  life,  if  the  term  is  reversionary,  makes  a 
demise  of  a  proportional  part  of  the  estate  to  the 
mortgagee  for  99  years,  if  the  tenant  for  life  shall  so 
long  live,  upon  trust  to  permit  the  tenant  for  life  to 
receive  the  rents  until  default  i3  made  in  payment  of 
the  interest,  and  then  to  receive  the  rents  and  retain 
the  interest.  The  trustees  of  the  tenn  assign  a  pro- 
portional part  of  the  premises  comprized  in  the  term 
to  the  mortgagee,  and  there  is  introduced  a  proviso 
for  redemption  by  the  tenant  for  life,  or  persons  in 
remainder,  on  payment  of  the  portion  and  costs,  &c. 
The  tenant  for  life,  or  (if  the  term  is  in  possession) 
the  remainder-man  (if  he  will  concur)  covenants  for 
the  payment  of  the  money  and  for  the  title. 


the  mortgage  of  a  reversionary  term.  These  observations  would 
tend  to  infer  that  a  distinction  has  been  taken  between  the  cases 
of  the  father  being  tenant  for  life  and  any  other  person.  But  the 
tuthor  has  not  been  able  to  discover  an  authority  for  it.    - 

M  2 
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Where  an  annual  sum  is  directed  to  be  raised  foF 
maSktenancej  and  there  is  an  existing  life  estate,, 
and  it  is  not  clearly  expressed,  that  the  maintenance  ^ 
is  not  to  commence  until  afler  the  determination  of 
that  estate,  the  question  of  intention  arises  as  in 
the  case  of  the  portion  itself.  If  it  is  ascertained  to 
be  the  intention  that  the  maintenance  shall  com- 
mence notwithstanding  the  life  estate,  but  the  pay- 
Blent  of*it  is  clearly  confined  to  be  out  of  annual 
prqfitSj  it  must  from  necessity  either  encroach .  on 
the  life  estate,  or  run  iti  arrear ;  the  former  can 
never  be  considered  the  intention  as  the  term  is  re- 
versionary to  the  estate  J  the  maintenance  must 
therefore  run  in  arrear,  and  when  the  trust  term  falls 
into  possession  all  the  arrears  must  be  paid  (a). 
If  the  trusts  for  raising  the  portion  and  maintenance 
are  extended  to  sale  or  mortgage^  it  was  for  some 
time  considered  doubtful  whether  the  Court  would 
raise  the  maintenance  by  way  of  mortgage,  for  it  is 
manifest  there  is  some  difficulty  in  accomplishing  it^ 
inasmuch  as  the  maintenance  is  a  running  sum  be- 
coming due  quarterly  or  half  yearly ;  and  in  Pier- 
point  V.  Lord  Cheney  (6),  Lord  Chancellor  Parker 
said  he  had  not  been  enabled  to  find  a  single  prece- 
dent for  mortgaging  a  reversion  for  maintenance ;  but 
in  the  subsequent  case  of  feavenhill  v.  Dansey  (c). 
Lord  Chancellor  Macclesfield  considered  it  clear^ 
that  when  the  child  bad  no  other  majntenance^  it 


{a)  R^venhill  v.  Dansey,  2  P,  Wmift  179* 
{h)  1  P.  Wms.  483. 
(c)   Vbi  9upra. 
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had  been  decreed  to  be  raised  by  mortgage  of  the  re* 
versionary  interest  of  a  term ;  and  in  a  very  recent 
^case  (a)  the  Master  of  the  Rolls  admitted  the  main- 
tenance mighty  if  necessary^  be  raised  by  sale  or 
mortgage  (a). 

In  a  case  heard  before  Lord  Alvanley  (6),  an 
estate  was  limited  to  the  use  of  the  Duke  of  New- 
castle for  life,  with  the  remainder  to  trustees  for. 
1000  years,  with  remainder  to  the  Earl  of  libcoln  for. 
lifo ;  and  the  trusts  of  the  term  of  1000  years,  were 
by  mortgage  or  sale,  or  out  of  the  rents  and  profits  to 
raise  15000/.,  for  an  only  daughter  payable  at  such 
time  as  the  Earl  should  appoint;  and  in  default  of  ap* 
pointment,to  be  a  vested  interest  at  21  or  marriage,but 
not  to  be  payable  tiU  after  the  death  qf  the  survivor  ^ 
the  Duke  and  Early  and  to  carry  interest  at  41.  per  cent. 
from  the  death  of  the  survivor,  and  there  was  a  proviso 
that  no  sale  or  mortgage  should  be  made  until  some 
one  of  the  portions  became  payable,  and  upon  fur- 
ther trust  after  Hie  death  (f  the  Early  to  raise  by  aH 
or  any  of  the  ways  and  means  aforesaid,  for  the 
maintenance  of  the  younger  dbildren  until  their 
portions  should  be  payable,  such  yearly  sums  not 
exceeding  the  interest  of  the  portions,  as  the  Earl 
should  appoint;  and  in  default  of  such  appointment^ 
then  such  yearly  sums  as  would  be  equivalent  to  the 
interest  by  quarterly  payments,  and  the  first  pay^ 
ment  to  be  made  on  such  of  the  usual  feast  days  as 


(a)  Lyddon  v.  Lyddon,  14.  Ves.  Jun.  558. 

\h)  Lady  Clbton  v.  Lord  Rohfirt  Seymour,  4  Ves.  Jun.  440. 
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should  happen  next  after  the  death  qf  the  Earlj  and 
the  surplus  of  the  rents  and  profits  to  be  paid  to 
the  person  for  the  time  being,  entitled  to  the  r^- 
version  or  remainder  expectant  on  the  determination 
of  the  term.  The  Earl  of  Lincoln  died  in  1788, 
leaving  only  one  younger  child,  a  daughter,  and 
vrithout  executing  any  appointment  of  a  yearly  sum 
for  maintenance*  The  Duke  after  the  death  of  the 
Earl  paid  the  Countess  dowager  of  Lincoln,  the  yearly 
sum  of  40D/.  for  the  maintenance  of  the  child.  The 
Duke  died  in  1794.  Lady  Catherine  Clinton,  the 
daughter,  on  attaining  21,  in  1797>  prayed  an  ac- 
count  of  interest  Jrom  the  death  qf  her  father  the 
Earl .  On  the  other  side  it  was  contended  that 
no  interest  accrued  due  until  the  death  of  the 
Duke.  The  Master  of  the  Rolls,  in  giving  judg- 
ment, said  that  taking  the  words  of  the  mainten«>- 
ance  clause  by  themselves,  he  should  have  no  hesita* 
tion  in  saying  that  the  daughter  was  entitled  to 
maintenance  from  the  death  of  her  father  during 
the  life  of  her  grandfather,  but  that  it  was  now  per- 
fectly settled,  that  the  Court  would  lay  hold  of 
any  words  from  which  it  could  be  fairly  inferred 
it  was  not  the  intention  to  charge  the  reversionary 
term  in  that  manner,  and  the  question  then  was, 
whether  the  succeeding  words  upon  which  he  chiefly 
relied  did  not  amount  to  demonstration,  that  it 
could  not  be  the  intention  that  on  the  quarter  day 
after  the  death  of  the  Earl,  and  each  subsequent 
quarter  day,  the  plaintiff  might  come  and  insist 
upon  having  her  maintenance  raised  by  sale  or 
mortgage ;  and  after  noticing  that  the  maintenance 
could  not  have  affected  the  Duke's  estate  for  life, 
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and  must  have  been  raised,  if  at  all,  out  of  the  re- 
versionary  term  to  arise  after  his  death,  and  that 
by  express  words,  the  power  of  raising  money  by 
sale  or  mortgage  could  not  be  used  till  one  of 
the  portions  became  payable,  he  declared  that,  the 
clause  directing  that  after  the  maintenance  should 
be  raised  and  paid,  the  surplus  of  the  rents  and 
profits  should,  until  the  portions  became  payable, 
be  received  by  the  persons  for  the  time  being  en- 
titled to  the  premises  in  reversion  or  remainder 
expectant  on  the  determination  of  the  term,  ap- 
peared demonstration,  that  the  maintenance  should 
be  raised  out  of  the  annual  profits^  and  not  by  sale 
or  mortgage,  and  which  could  not  be  during  the 
life  of  the  Duke,  for  the  Duke  was  not  a  person 
entitlecf  to  the  •  reversion  or  remainder  expectant 
upon  the  determination  of  the  term;  and  he  ac- 
cordingly decreed  that  the  plaintiff  was  not  en- 
titled to  interest  until  the  death  of  the  grand- 
£ither. 

It  is  important  to  ascertain  under  what  circum- 
stances the  words  rents  and  profits  will  authorize  a 
mortgage,  or  will  be  restricted  to  annual  rents.  By 
a  liberal  construction,  it  has  been  held,  that  as  the 
words  "  rents  and  profits*^  in  a  devise  would  carry  the 
fee  (a),  so  the  words  "  profits  of  land"  when  not  re- 
stricted  to  annual  profits,  and  especially  when  applied 
towards  the  raising  of  portions  or  debts,  were  to  be 
considered  as  signifying  any  profits  the  lands  would 


(a)  Allan  t.  Backhouse,  2  Ves.  et  Bea.  74. 


168       OfMortguges  under  Trust  TermSy  [Book  IL 

yield,  whether  by  sale  or  mortgage  or  otherwise  (a). 
But,  according  to  a  more  modern  doctrine,  it  seems 
the  natural  meaning  of  raising  a  portion  by  rents  and 
profits  is  by  the  i/early  profits  (6),  and  the  cases  which 
have  extended  it  further  are  exceptions  out  of  the  gene-s 
ral  rule  in  which  the  context  has  afforded  a  different 
construction  (c).  Thus  .where  a  time  certain  is  pre^ 
fixed  for  the  payment  of  portions,  and  it  is  evident 
the  annual  profits  will  not  raise  the  money  witliin  that 
time,  the  Court  has  directed  a  mortgage  (c/).  So 
9lso  in  a  case  where  the  trust  of  a  term  was  out  of 
the  rents  and  profits  to  raise  8000/.  for  daughters'  por« 
tions,  to  be  paid  them  as  soon  as  conveniently  could 
he  ;  two  points  were  made :  first,  whether  the  SOOOA 
could  be  raised  by  sale  or  mortgage  ?  and  secondly, 
whether  it  should  carry  interest,  and  from  what 
time  ?  and  it  was  considered,  that  as  the  daughters 
were  of  age  at  the  time  of  the  &ther's  death,  it 
would  be  convenient  to  raise  the  portions  forthwith ; 
and  it  was  decreed,  that  the  portions  should  be 
raised  by  sale  or  mortgage,   and  that  the  SOOO/. 


{a)  Lingon  v.  Foley,  2  Ch.  Ca.  205.  Backhouse  v«  Middle- 
ton,  1  Ch.  Ca.  173.  Gibson  v.  Rogers,  Amb.  9S.  Treat,  on  £q. 
Vol.  I.  446. 

(6)  Ivy  V.  Gilbe;|t,  sjj/ra* 

(c)  2  P.  Wms.  19.    Allan  v.  Backhouse,  supra. 

{d\  Backhouse  v.  Middleton,  supra,  Et  vide  Hejreock  v.  Hey- 
cock,  1  Vern.  256.  Berry  v.  Askhani,  2  Vern.  26.  Warburton 
v.  Warburton,  2  Vern.  420.  Okeden  v.  Okeden,  1  Atk.  552^ 
Green  v.  Belcher,  1  Atk.  505.  Shrewsbury  v.  Shrewsbury,  1  Ves* 
Jun.  234.  and  see  2  Ves.  Jun.  481.  note,  and  Allan  v*  Backhouse, 
supra. 
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riu>ttld  carry  interest  from  the  death  of  their  &tber  (a). 
But  equity  would  not  have  raised  the  portions  by 
mortgage  if  the  children  had  been  of  tender  years  at 
the  death  of  the  iather  (&),  and  in  such  case  the  por- 
tions would  have  become  due,  when  the  tents  would 
have  raised  them  and  would  have  carried  no  in* 
terest  (c).  And  as  soon  as  the  portions  could  have 
been  raised  by  the  rents^  the  land  would  have  borne 
its  burthen  and  have  been  discharged  (cf). 

If  the  trust  be  to  raise  portions  out  of  rents  and 
profits^  and  no  time  is  appointed  for  payment,  and . 
the  child  dies  under  twenty-one,  and  unmarried,  be« 
fore  it  is  raised,  the  portion  will  in  such  case  be 
raised  out  of  the  annual  rents,  for  the  Court  will  not 
it  seems  direct  a  mortgage  {e). 

The  several  cases  already  cited  shew  tliat  the. 
words  rents  and  profits  when,  added  or  prefixed  to 
more  general  words  (as  sale  or  mortgage)  by  "way  qf 
alternative  J  will  not  restrict  the  meaning  of  the  more 
general  words  (/)•  But  if  there  be  a  clear  intention 
shewn  that  the  trust  shall  be  confined  to  annual 
rents,  the  Courts  will  not  in  any  case  order  a  sale  (jg)» 

(a)  Trafford  v.  Ashton,  1  P.  Wm^.  416.  Et  vide  Stanhope  y. 
Thacker,  Prec«  Chan,  435. 

(i)  Erelyn  ;ir.  Evelyn,  infra. 

{c)  Ity  T.  Gflbert,  in/na. 

{d)  Ibid. 

(e)  Earl  of  Rivers  v.  Eajl  of  Derby,  S  Vem.  72.  ei  vide 
2  P.  Wms.  672. 

(/)  Greaves  v.Mattison,  Gerrardv.  Gerrard,Sandy»  v.  Saady», 
Goodal  V.  Rivers,  Hebblethwaite  v.  Cartwright,  Hall  v.  Carter, 
infram 

{g)  Small  V.  Wing,  5  B.  P.  C.  66.   2d  Edit.       '      * 
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There  are  also  cases  in  the  books  which  shew  that 
the  words  '*  rents  and  profits''  will  be  restricted  to 
annual  rents,  when  followed  or  attended  by  other 
words  which  imply  that  the  money  shall  not  be  raiied 
m  any  other  way,  or  V)hen  the  words  rents  and  profits 
are  placed  in  opposition  to  the  more  general  words  *^  sak 
or  mortage.**  Of  the  latter  position  the  before  men* 
tioned  case  of  Corbett  v.  Maid  well  (a),  is  an  instance 
where  the  maintenance  was  directed  to  be  issuing 
out  of  tlie  profits  ;  and  the  portion  itself  to  be  raised 
by  sale  or  mortgage  or  perception  of  rents  and  pro« 
fits.  Of  the  former  position,  the  case  of  Ivy  v.  Gil* 
bert  (&)  is  a  strong  instance.  Roger  Pomeroy  settled 
lands  to  the  use  of  himself  for  life,  with  remainder,  as 
to  part,  to  the  use  of  his  wife  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  remainder 
to  trustees  for  120  years  upon  trust,  ^^  out  of  the  rents 
and  profits,  as  well  by  leases  for  one,  two,  or  three 
lives,  or  any  number  of  years  determinable  thereon, 
or  for  twenty-one  years  absolutely  at  the  old  rent, 
to  raise  1600L  for  daughters'  portions,"  with  re- 
mainder to  Roger  Pomeroy  in  fee.  There  was  one 
only  child,  a  daughter  who  married  Humphrey  Gil- 
bert the  defendant's  father.  Roger  Pomeroy  having 
no  issue  male,  limited  the  reversion  to  trustees  for  ten 
years  upon  trust,  if  Gilbert  and  wife  should  release  the 
1500/.  portion  then  to  raise  1900/.,  and  lay  out  1500/. 
(part  thereof)  in  the  purchase  of  land  for  the'  benefit  of 
Gilbert  and  wife,  and  to  pay  the  residue  to  Gilbert ; 
and  subject  to  the  term  of  ten  years,  to  the  use  of 


(a)  Corbett  ▼.  Maidwell)  supra^ 

{b)  Ivy  r.  Gilbert,  Prec.  Chan.  583.    2  P.  Wmi.  13. 
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his  nephew  Hugh  Pomeroy  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  remainder 
to  John  Gilbert  (the  defendant)  for  life,  with  remain- 
der over.    On  the  death  of  Roger  Pomeroy  in  1708, 
Hugh  Pomeroy  entered,  but  the  portion  of  Mrs.  Gil- 
bert was  unpaid.     In  1712,  the  plaintiff's  father  ad- 
vanced the  1500/.  on  a  mortgage  of  the  term  of  120 
years,  in  which  Gilbert  and  wife  (who  had  taken  out 
administration  to  the  surviving  trustee  of  the  term  of 
120  years,)  and  Hugh  Pomeroy  the  tenant  for  life 
concurred.    In  1758,  Hugh  Pomeroy  died  without 
issue  male,  and  appointed  Daniel  Pomeroy  his  execu* 
tor.  On  the  death  of  Hugh  Pomeroy  John  Gilbert  en- 
tered.  The  plaintiff  filed  his  bill  of  foreclosure.  And 
it  was  argued  that  the  words  ^^  as  well  by  leasing,  &c.'' 
were  additional  and  not  restrictive,  for  the  testator 
coM,  not  have  intended  the  portion  should  be  'raised 
out  of  the  annual  profits,  which  would  have  starved 
the  remainder^man.  The  Lord  Chancellor  said,  where 
a  trust  of  a  term'  for  raising  portions  for  daughters 
does  direct  a  particular  method  for  raising  them,  it 
implies  a  negative  that  they  shall  not  be  raised  in 
any  other  way,  and  when  the  trust  of  the  term,  as  in 
the  present  case,  is  to  raise  the  portion .  by  leasing 
for  one,  two,   or  three  lives,   or  for  any  term  of 
years  determinable  thereon,  or  for  twenty-one  years 
absolutely,  it  shall  not  be  raised  in  any  other  way ; 
and  even  by  leasing,  it  could  not  be  raised  but  by 
making  such  leases,  upon  which  the  old  rent  was 
reserved. "  He  aflerwards  observed,  there  was  no  time 
appointed  for  the  raising  of  this  portion,  and  therefore 
the  portion  i^as  due  when  the  profits  could  raise  it, 
and  it  carried  no  interest ;  but  when  the  1 SOOL  was 


t 
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or  might  have  been  raised  by  the  profits^  then  it 
became  due,  and  the  land  was  discharged  as  having 
borne  its  burthen  (a).  And  he  declared  that  the 
profits  received  hy  Hugh  Pomeroy  were  as  if  received 
by  Ivy,  because  of  the  clause  in  the  mortgage  deed^ 
that  it  should  be  lawful  for  Hugh  Pomeroy  to  take 
the  profits  without  account  until  de&ult  of  payment^ 
so  that  he  was  the  tenant  at  will  to  the  mortgagee : 
And  therefore  the  mortgage  was  not  pursuant  to  the 
trust,  and  so  much  of  the  profits  as  had  been  re- 
ceived must  go  towards  the  payment  and  sinking  of 
the  portion.  But  there  having  been  a  power  of  leas- 
ing, and  the  intentton  having  been  to  charge  the 

• 

land  as  far  as  might  be,  he  directed  the  master  to 
see  how  far  the  land  might  have  been  charged  by 
leasing,  and  whether  any  Uves  ivere  vacant,  and  be 
reserved  the  consideration  how  far  the  estate  should 
be  chargeable  thereby,  and  ordered  the  representa- 
tive of  Hugh  Pomeroy  to  pay  the  mortgage  monies 
and  interest  as  far  as  the  assets  would  extend.  This 
decree  was  afterwards  afiSrmed  in  the  House  of 
Lords  (Jb). 

In  Evelyn  v.  Evelyn  (c),  the  like  doctrine  as  in 
Ivy  V*  Gilbert  was  recognized.  In  that  case, .  a  man 
having  power  by  deed  to  make  any  lease  or  leases 
for  years  sans  waste,  for  the  raising  of  daughters* 
portions,  ^  that  suck  lease  ^or  leases  should  cease  and 
determine  tymi  ike  raising  ef  such  por^nsy  and  costs 


(a)  Et  vide-  Evelyn  t.  Evelyn,  infra. 

(b)  2  B.  P.  C.  468. 

(4  Evelyn  v.  £velya»  2  P.  Wms.  659. 
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and  charges  for  raising  the  same  ;  appointed  the  lands 
to  trustees  for  a  term  of  years^  to  raise  8000/,  as  soon 
as  conveniently  might  be  after  his  decease ;  but 
without  any  provision  for  maintenance^  or  mention 
of  any  express  time  when  the  portions  should  be 
payable.  He  died  leaving  a  widow  who  had  a  join- 
ture on  part  of  the  premises,  and  three  in&nt  daugh- 
ters, the  eldest  of  whom  was  not  eight  years  of  age. 
It  was  considered  that  the  clause  ^^  So  that,  &c/' 
shewed  an  intention  that  the  portions  should  be  raised 
out  of  the  annual  profits,  and  the  children  being  of 
tender  years,  the  Court  refused  to  raise  the  portion 
by  sale  or  mortgage,  but  directed  the  8000/.  to  be 
raised  out  of  the  rents  and  profits  without  interest, 
the  profits  to  be  accounted  for  from  the  fiUiher's  deaths 
From  this  decree  there  was  an  appeal  and  the  matter 
was  compromised. 

In  Mills  V.  Bank  (a),  the  words  of  the  trusts 
were  ^l^  rents,  issues  and  profits,  or  by  making  leases 
for  one,  two,  or  three  lives,  or  fbr  any  niimber  of 
years  determinable  on  one,  two,  (x  three  lives^  re» 
serving  the  ancient  rent,  or  by  granting  copyholds 
on  fines''  to  riuse  10,000/.  to  be  paid  to  daughters  at 
18  or  marriage,  and  to  sons  at  21  or  as  soon  after  as 
the  same  cotdd  foe  raised  out  of  the  premises  as  afore* 
said.  It  was  urged  diat  these  affirmatives  impHed  a 
negative,  according  to  the  general  doctrine,  that 
affirhiative  statutes  imply  a  negative;  in  this  the  Lord 
C^ncellw  coincidddy  and  said  he  improved  the  reso- 


(a)  Mills  Y.  Bimk,  $  V.  Wmi.  1. 
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lution  in  Butler  v.  Duncomb(a)/that  all  trusts  of 
terms  directing  the  method  of  raising  money  imply 
a  negjative,  viz.  that  the  money  shall  be  raised  by 
the  method  prescribed  and  not  otherwise.     From 
the  circumstances  stated  in  this  case  it  appears  there 
were  two  daughters  who  became  entitled  to  the 
10,000/.  one  of  whom  married  Sir  George  Rook,  and 
the  other  married  Mr.  Ash,  and  that  in  the  year 
1706,  Lord  Chancellor  Cowper  had  decreed  the 
portion  to  be  raised  by  sale  of  the  trust  term,  and 
that  SOOOL  being  part  of  the  trust  estate  of  the 
in&nt  son  of  Sir  George  Rook,  bad  been  advanced 
by  the  executor  of  Sir  George  Rook  to  Mr.  Ash, 
on  mortgage  of  the  term  which  was  approved  by 
a  master,  and  the  money  was  laid  out  in  pursuance 
of  a  decree  in  another  cause  touching  an  account  of 
the  estate  of  Sir  George  Rook.     But  the  case  of  Ivy 
v.  Gilbert,  being  afterwards  decided  by  Lord  Chan- 
cellor Macclesfield  as  before-mentioned,  this  canse 
was  re-heard  before  his  Lordship,  who,  after  admit- 
ting he  should  not  have  made  the  decree,  said,  it  was 
optional  in  the  Court  on  a  re-hearing  to  do  any 
thing  thereon ;  and  that  when  the  money  had  been 
lent  under  a  decree,  and  with  the  approbation  of 
a  master,  for  the  Court  to  make  another  decree 
setting  aside  this  security  would  be  to  make  the 
Court  fight  against  itself  and  act  inconsistently, 
which  rendered  it  more  proper  to  apply  to  a  su- 
perior Court,  and  if  the  defendant  would  have  the 
opinion  of  the  Court  for  setting  aside  the  securi* 


(a)  Supra, 
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ties,  it  seemed  necessary  for  him  to. file  an  original 
bill ;  but  he  gave  the  defendant  time  to  advise  with 
his  counsel,  what  course  he  would  pursue  in  so  ex- 
traordinary a  case.  On  the  11th  of  June,  1725,  a 
petition  was  presented  to  have  back  the  deposit,  the 
parties  having  amicably  ended  the  matter. 

It  may  not  be  improper,  in  this  place,  to  recal  to 
our  recollection  the  general  rules  on  the  vesting  and 
payment  of  portions* 

Urst— If  a  time  certain  is  appointed  for  the  pay- 
ment of  a  portion,  charged  on  land  by  deed  or  will, 
and  the  child  dies  before  the  time  for  payment  arrives, 
the  portion  will  sink  for  the  benefit  of  the  estate  (a), 
unless  a  time  for  its  vesting  be  expressly  provided. 
Xo  this  rule,  however,  there  are  exceptions,  when 
the  payment  of  the  portion  is  deferred  from  the  cir- 
cumstances, not  of  the  person,  but  of  the  fund. 

Secondly — If  no  time  certain  is  appointed  for  the 
payment  of  the  portion,  atid  the  child  dies  before  it 
is  raised,  it  will  nevertheless  vest  and  be  payable  (6). 
But,  to  this  rule  exceptions  are  to  be  found  in  cases 
in  which  the  children  have  died  at  a  very  early  age. 

Thirdly — As  soon  as  all  the  events  have  happened, 
and  the  portion  has  become  payable,  it  may  be  raised 
by  sale  or  mortgage,  unless  the  raising  of  it  be  con- 


(a)  Smith  t.  Smith,  2  Vern.  93, 

{b)  Earl  Riven  v.  Earl  of  Derby,  supra. 
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traiy  to  the  trasts  of  the  settlement,  as  in  some  of  the 
instances  already  mentioned,  or  unless  the  raising  of 
it  be  restricted  to  annual  profits,  as  before  also  men-> 
tioned. 

Fourthly — Although  all  the  events  have  happened, 
and  the  portions  have  become  payable,  yet  if  the  trust 
be  to  raise  the  portion  out  of  the  rents  and  profits, 
and  the  children  be  of  tender  years,  the  Court  will 
not  direct  a  sale  or  mortgage,  but  will  order  the 
rents  to  be  applied  as  they  arise  (a). 

Fifthly-— 'That  the  like  course  will,  it  seems,  be 
pursued,  if  Hie  legatee  dies  under  twenty-one,  and 
mmarried,  before  the  portion  is  raised  (&)• 


i^thly — ^That,  in  case  the  portion  is  to  be 
out  of  annual  rents  the  portion  will  carry  no  in-* 
terest ;  for  the  portion  will  not  be  due  until  the  rents 
would  have  raised  the  portion;  and  as  soon  as  it 
Would  have  raised  it,  the  land  will  have  borne  its 
burthen,  and  be  discharged  (e). 

And  laistly— That  if  the  trust  be  expressly  re- 
stricted  to  annual  profits,  the  Court  will  in  no  case 
order  a  sale  (eQ. 


ii*i 


{a)  EVel^  V.  JSvelyn,  supra. 

{b)  Earl  Rivers  ▼•  Earl  o£  Derby^  iupra, 

(^y  hry'T,  Gilbert^  supta* 

(<0  Small  T«  Wing»  supra. 


(     1?7     ) 


CHAPTER  Vlt. 

Of  Mortgages  hy  Executor Sy  by  Trustees  for  Sale  and 
Jbr  Payment  ofDebts^  and  under  Powers  of  char g-^ 
ing. 

Both  at  law  and  in  equity  the  whole  personal  estate 
of  the  testator  vests  in  the  executor,  who,  from  the 
duties  of  his  office  and  the  nature  of  his  trusts, 
must  necessarily  have  an  absolute  power  over*  it  (a), 
whether  speciically  bequeathed  (6),  or  limited  in 
trust  (c),  or  not  The  executor^s  first  duty  is  to  pro« 
vide  for  payment  of  debts ;  and  if  the  general  un- 
disposed of  property  or  the  fund  expressly  provided 
by  the  testator,  is  not  sufficicNit  for  such  purpose, 
the  property  specifically  bequeathed  or  given  in  trust 
must  be  resorted  to.  Nor  can  a  testator  by  any  tes- 
tamentary disposition  of  his  personal  estate,  frustrate 
or  delay  the  claims  of  his  creditors  (ji).  We  accord- 
ingly find  the  adjudged  cases  and  text  books,  when 
speaking  of  the  powers  vested  in  the  executors,  using 
strong  expressions:,  and  we  also  find  the  judges 
shewing  great  reluctance  to  fetter  the  executors  in 


(a)  Vide  Nage&t  ▼.  Gifibrd,  1  Atk.  463.  Wl^^  ▼•  Drum* 
mondy  17  Ves.  Jun.  161. 

(i)  Ewer  v. Corbet,  2  P.  Wms.  149.  Burting  r.  Stonard,  Ibid. 
150.  Liingley  ▼•  Earl  of  Oxford,  Amb^  17.  Andrew  ▼•  Wrigleyi 
4  B.  C.  C.  125. 

(c)  Vide  M'Leod  v.  Druramond,  tuipra. 

\d)  Andrew  t.  Wrigley,  supra. 
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the  exercise  of  tlieir  functions.  Notwithstanding 
this  great  discretionary  authority,  numerous' cases 
are  to  be  found  in  the  books,  arising  from  the  cir^ 
cumstances  attending  the  disposition  by  executors  of 
their  testator's  assets  ;  and  on  some  of  the  points  a 
considerable  difference  of  opinion  has  existed. 

The  power  of  the  executors  to  dispose  of  a  specific 
legacy  seems  to  have  been  formerly  questioned,  and 
even  in  a  mT)dern  valuable  treatise  {a)  the  point  is 
put  t-ather  doubtfully.  An  early  case  (b)  was  consi-^' 
dered  as  militating  against  this  power ;  but  it  has 
been  since  observed  (c),  that  was  not  in  fact  the  case 
of  a  specific  bequest,  it  being  a  charge  on  a  particular 
part  of  the  assets,  and  there  was  supposed  to-  be 
strong  circumstances  of  fraud  in  the  conduct  of  the 
parties •  Succeeding  cases  (d)  have  established  this 
power  of  disposition  by  the  executors  beyond 
question  (^). 


(a)  Sugden  od  Vendors  and  Purchasers  iSS,  4th  edition. 

(b)  Humble  v.  Bill,  2  Vern.  444. 

(c)  17  Ves.  jutt.  160     S  Atk.  241. 

•  {d)  Ew6r  V.  Corbet*    Burtlkig  v.  StonAAL    lAngley  v.  Bari  of 
Oxford,  iuprci* 

(e)  Mr.  Sugden,  in  his  treatise  on  vendors  and  purchasers, 
has  raised  a  doubt  whether  it  is  safe  to  take  an  assignment  of 

•  ipecifio  Hgacy  from  the  executor  without  the  concurrence  of 
the  specific  legatee,  lest  the  executor  should*  have  assented  to  the 
tefHeA^  and  \m  cites  ThosdinsoD  y.  Smith.  Finch  S78v  It  is 
aabmiKed  Ihjs  was  a  case  oi  gros^  fraud,  and  is  but  a  slender  ^' 
thority.  In  that  case,  a  man  bequeathed  a  leasehold  estate  to 
his  wife  for  life,  remainder  to  A.  for  ten  years,  remainder  to  his 
children.  The  widow  took  out  administration  with  this  will  an- 
nexed, and  assented  to  the  bequ^,  and  enjoyed  the  property  dur* 
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As  the  executor  may  absolutely  dispose  of  the  tes« 
tator's  assets  for  the  general  purposes  of  the  will, 
there  seems  no  good  reason  why  in  the  exercise  of  a 
aound  discretion,  and  presuming  the  language  of  the 
will  does  not  peremptorily  require  an  absolute  sale, 
the  executor  may  not  raise  the  money  required  by  a 
partial  sale  or  mortgage  of  the  assets.  Accordingly 
the  proposition  is  broadly  Igid  down  by  Lord  Hard- 
wicke  in  Mead  v.  Orrery  (a),  and  yet  more  broadly 
•nd  expressly  by  Lord  Thurlow  in  Scott  v.  Tyler  (ft). 


Sng  her  life.  After  her  death,  the  defendant  in  the  suit,  (who  had 
become  the  owner  of  the  inheritance)  purchased  of  A.  his  inte- 
rest in  the  leasehold.  After  the  expiration  of  the  ten  years,  the 
children  exhibited  a  bill  for  an  account,  -and  prayed  the  remainder 
of  the  term  might  be  decreed  to  them.  The  defendant  set  up  an 
assignment  by  the  widow  as  administratriic,  in  consideration  of  150/. 
the  better  to  enable  her  to  pay  the  debts  of  the  testator,  and  inw 
sisted,  that,  as  the  plaintiffs  charged  that  the  administratrix  assented 
to  the  bequest,  they  had  their  remedy  at  law  notwithstanding  the  as- 
signment, and  ought  not  to  have  relief  in  equity.  But  the  Court 
being  satisfied  that  the  testator  left  assets  to  pay  his^debts,  and 
that  the  administratrix  did  ass.ent  to  the  said  legacies,  decreedto  the 
plainti&  the  residue  of  the  term.  It  is  submitted  that  in  this  case 
theenjoyment  of  the  leasehold  by  the  administratrix,  for  life,  and  the 
subsequent  purchase  of  A/s  interest,  were  in  direct  contradiction 
to  the  alleged  assignment  b/the  administratrix;  and  it  is  conceived 
that  if  a  purchaser  or  mortgagee  shall  bona^fide^detH  with- an  execu- 
tor, within  a  rea^ionable  time  after  the  testator's  death,  and  >t.  tain 
possession  of  the  muniments  of  title,  a  specific  legatee  would  never 
be  permitted  at  law  or  in  equity,  to  set  up  the  executor's  |ttsent 
against  the  sale  or  mortgage,  for,  by  sale  and  delivery,  the  title  of 
the  purchaser  or  mortgagiee  is  complete.  Vide  Scott  v.  Tyier, 
Dickens  725,  and  17  Ves.jun.  166.  .      ' 

{a)  Mead  v.  Lord  Orrery,  3  Atk.  239. 

(6)  Scott  T.  Tyler,  Dickens  7SI||« 

N  2 
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and  has  been  since  recognised  by  Lord  Eldon  in 
M'Leod  V.  Drummond  (ja).  Lord  Loughborough, 
indeed,  is  repeated  to  have  said,  a  mortgage  is  not  a 
natural  way  of  raising  money,  and  that  it  may  lead 
to  an  inquiry  as  to  the  circumstances  of  the  testator's 
estate  (V)  \  but  this  observation,  it  is  conceived,  must 
Ve  considered  as  applying  to  transactions  attended 
with  circumstances  exciting  suspicion  of  fraud. 

The  mortgage  may  be  either  of  legal  or  equitable 
assets  (c),  or  of  mere  choses  in  action  (rf),  and  may  be 
hy  actual  assignment,  or  by  deposit  (e)  ;  and  a  deal- 
ing with  one  of  many  executors  will  be  valid,  for 
each  is  competent  (y).  The  deed  of  mortgage  need 
not  state  that  the  money  is  wanted  for  the  purposes 
of  the  will,  for  in  order  to  vitiate  the  security,  it 
HHist  be  shewn  the  money  was  not  for  the  payment 
of  debts  (jg).  Nor  is  the  mortgagee  bound  to  see  to 
its  application  (A),  although  Lord  Kenyon  has  ex- 
pressed an  opinion  that  a  trust  might  be  so  framed  as 
to  call  oa  a  purchaser  from  an  executor  to  see  to  the 
application  of  the  money  (i)}  but  this  observation 


'{a)  M^L^od  y*  Drummond,  17  Vai*  jun.  154^ 
{b)  Andrew  v.  Wrigley,  4  B.  C.  C.  138. 

(c)  Nugent  y.  Gifford,  1  Atk.  46S  ;  et  yide  17  Ves.  jun.  167. 

(d)  Scott  y.  Tyler,  mpra*, 
{el  Ibid. 

.  if)  Ibid. 

{g)  Bonney  v.  Ridgard,  4  B.  C.  C.  138.  cited. 

{h)  ^cott  y.   Tyler,  $upra  ;  et  yide  Elliott  y,  Merrymaa, 
Barnard.  78. 

(i)  Aonney  y.  Ridgard,  4  B.  C  C.  ISO,  cited. 
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ranst  also,  it  is  conceived,  be  supposed  to  apply  to  a 
sale  made  under  very  peculiar  circumstances,  and  not 
for  the  purpose  of  the  payment  of  debts  generally. 

Fraud  or  covin,  however,  will  vitiate  any  traQS« 
action,  and  turn  it  to  a  mere  colour.     If  one  con- 

■ 

certs  with  an  executor,  by  obtaining  the  testator's 
effects  at  a  nominal  price,  or  at  a  frauduleat  under 
value,  or  by  applying  the  real  value  to  the  purchase 
of  other  subjects  for  his  own  behoof,  or  in  exttn* 
guishing  the  private  debt  of  the  executor,  or  in  any 
other  manner  contrary  to  tlie  duty  of  the  office  of 
executor,  such-  concert  will  involve  the  seeming 
purchaser  or  pawnee,  and  make  him  liable  to  the  full 
value  (j)* 

It  was  indeed  held  by  Lord  Mansfield(&),  that  such 
was  the  power  of  an  executor,  that  although  it  was 
apparent  on  the  face  of  the  transaction  that  he  was 
about  to  apply  the  assets  to  a  purpose  foreign  to  the 
will,  yet  a  person  with  that  knowledge  was  justified 
in  dealing  with  him  upon  the  supposition  that  all  the 
debts  were  paid,  or  that  the  testator's  estate  was  or 
might  be  indebted  to  the  executor  to  that  amount: 
and  in  a  very  recent  case  (c),  under  peculiar  circum- 
stances, the  latter  sdpposition  has  been  allowed 
to  be  urged  on  behalf  of  depositaries  of  bonds, 
to  whom  they  had  been  pledged  by  executors  for 
securing  advances  to  themselves  in  another  capa- 
city.    Lord  Mansfield  accordingly  held,  that  where 


(a)  Scott  V.  TyleTf  supra, 

(b)  Whale  v.  Booth,  4  Term  Rep.  625;  note. 
(c )  MXeod  V.  Drummond,  supra* 
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a  creditor  under  a  writ  of ^.  Ja,  took  in  execution 
bona  propria  and  bona  testatoris  vested  in  his  debtor^ 
knowing  them  to  be  such^  the  execution  was  valid  on 
the  ground  that  the  executors  joined  in  the  bill  of 
sale,  which  his  Lordship  considered  tantamount  to  a 
conveyance  (a).  This  doctrine,  to  the  full  extent 
laid  down  by  Lord  Mansfield,  Lord  Chancellor 
Eldon  expressed  himself  not  prepared  to  follow  (b). 
And  in  a  case  subsequent  to  Whale  v.  Booth,  Lord 
Kenyon  and  Ashhurst  and  Grose  Justices,  against 
BuUer  Justice,  decided  that  bona  testatoris  could  not 
be  taken  in  execution  under  2kji.fa.  in  satisfaction  of 
the  executor's  private  debt  (c). 

In  two  leading  cases  also  in  Equity  (cQ,  Lord 
Hardwicke  supported  assignments  of  the  testator's 
assets,  made  by  the  executor  in  satisfaction  of  his  own 
debt  or  for  his  private  purposes.  But  it  is  to  be  ob* 
served,  that  in  both  these  cases  a  considerable  time 
had  elapsed  since  the  death  of  the  testator,  and  in 
the  first  instance  the  executor  was  also  sole  residuary 
legatee,  (the  bill  being  filed  by  the  testator's  daugh- 
ters as  creditors  under  a  marriage  settlement) ;  and 
in  the  second  instance,  three  executors  concurred  in 
the  assignment  of  a  mortgage  as  a  collateral  security 
for  one  of  them  in.an  appointment  of  receiver,  who 
WAS  also  one  of  five  residuary  legatees,  and  to  whom 
the  deed  stated  the  mortgage  to  belong.   In  this  latter 


(a)  Whale  ▼•  Booth,  supra* 

{b)  M^Leod  v.  Drummond,  supra* 

(c)  Farr  v.  Newman,  4  Term  Rep.  621  ^  et  vide  what  is  said  of 
this  case  by  Lord  Eldon,  in  M'Leod  v.  Drummond,  supra* 

(d)  Nugent  t.  Giffbrd,  supra.    Mead  v.  Lord  Onrery,  supra* 
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instance,  the  bill  was  filed  by  the  other  residuary  le- 
gatees, being  the  first  instance  it  seems  in  which  r^- 
siduary  legatees  had  attempted  to  follow  the  assets 
into  the  hands  of'  a  purchaser,  the  former  instances 
having  b^en  confined  to  creditors  and  specific  lega^* 
tees.  These  two  cases  depended  on  paiticular  eif-* 
cumstances  (a) ;  the  broad  principles  contained  in 
Mead  v.  Lord  Orrery  were  afterwards  disapproved  by 
Lord  Kenyon  in  Bonney  v.  Ridgard  (b) ;  and  in  a 
prior  case  (c)  relief  had  been  aetuaHy  granted  to  a  ere* 
ditor  against  a  purchaser  of  part  of  the  testator's  assets 
from  an  executor,  the  purchaser  having  allowed  the 
executor's  private  debt  out  of  the  i)urchase-money, 
and  having  express  notice  that  the  creditor's  debt  wasf 
unpaid,  than  which.  Lord  Alvanley  remarks,  there  can- 
not be  a  stronger  instance  of  a  devastavit  (d).  \n  a  re- 
cent case  (^)  relief  was  granted  to  a  pecuniar t/  legatee 
against  bankers,  with  whom  part  of  the  assets  had 
been  deposited,  to  secure  a  private  debt  of  the  exe- 
cutor, within  a  month  after  the  death  of  his  testatrix, 
attended  with  circumstances  of  gross  negligence  in 
the  bankers,  but  unaccompanied  by  fraud ;  which 
decision  is  in  accordance  with  the  known  opinion  of 
Lord  Chancellor  Thurlow  on  the  second  point  in  the 
case  of  Scott  v.  Tyler  {f) ;  in  which  latter  case,  how- 
ever^ the  circumstances  were  stronger  than  in  Hill 
v«  Simpson,  for  in  Scott  v.  Tyler  the  bonds  were  spe* 


(a)  Vide  Taner  v.  Ivie,  2  Ves.  470. 

{b)  Bonney  ▼.  Ridgard,   2  B.  C.  C.  433.    4  B.  C.  C.    1S0« 
7  Ves^  jun.  167,  cited. 

(c)  Crane  v.  Drake,  2  Vem.  616* 

(d)  Andrew  v.  Wrigley,  4  B.  C.  C.  137. 
{e)  Hill  V.  Simpson,  7  Ves.  jun.  152. 
if)  Supra. 
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cifically  bequeathed,  add  were  handed  over  to  the 
bankers  to  secure  a  debt  already  due  to  the  executor, 
and  not  for  advances  then  made^  whichj  according  to 
the  opinion  of  the  Master  of  the  RoUs  in  M^Leod  v» 
Dniminond  (a),  is  a  material  circumstance ;  and  the 
bankers  had  also  previous  knowledge  of  the  property. 

In  a  very  recent  case  (ft)  relief  was  refused  on  a 
bill  filed  by  two  co^xecutors  in  Scotland,  who  had 
never  acted,  but  had  permitted  the  other  two  execu- 
*  tors  in  England  to  manage  the  properly  for  a  great 
length  of  time.  The  acting  executors,  many  yeara 
after  the  testator's  death,  pledged  some  bonds  bektig* 
ing  to  him  with  their  bankers,  to  secure  advances  made 
to  them  as  army  agents,  representing  that  an  account 
was  kept  between  them  and  the  estate,  to  which  they 
were,  or  frequently  might  be,  in  advance.  The  Mas- 
ter pf  the  Rolls  dismissed  the  bill,  and  on  appeal  to 
the  Lord  Chancellor,  the  decree  was  affirmed  under 
the  peculiar  circumstances  of  the  case* 

Relief  will  also  be  refused  if  there  has  been  great 
delay  on  the  part  of  the  legatees  in  making  claim, 
even  although  they  have  but  a  contingent  or  expect- 
ant right,  for  such  an  interest  will  entitle  them  to 
know  what  debts  the  testator  owed,  and  what  part 
of  his  estate  has  been  applied  to  the  payment  of 
them  (c). 


(a)  14*  Ves.  jun.  S5S. 

(i)  M^Leod  ▼.  Drummond,  14  Ves.  jun.  S5S«  et  vide  17  Vei. 
jun,  170. 

(c)  Andrew  v.  Wrigley,  4  B.  C.  C.  136. 
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The  result  of  the  cases  seems  to  be,  that  if  a  pur-i 
chaser  or  mortgagee  advances  nioney  to  an  executor^ 
(even  though  the  executor  be  also  residuary  legatee), 
for  purposes  which  he  knows  to  be  foreign  to  the  will, 
or  if  he  takes  as  a  security  for  the  executor's  private 
debt  part  of  the  testator's  assets,  he  does  it  at  his  own 
risk  and  is  liable  to  a  suit  for  relief  on  bill  filed  either 
by  a  creditor,  or  by  a  pecuniary,  specific,  or  residuary 
legatee,  if  such  legatee  pursue  his  remedy  within  a 
reasonable  time*  If  the  executor  is  also  specific  le- 
gatee, a  mortgagee  from  him  of  the  specific  legacy 
for  satifi&ction  of  his  private  debt  will  be  safe,  unless 
it  can  be  shewn  he  knew  there  were  debts  unpaid  (a). 

It  is  material  also  to  observe,  that  if  a  particular 
fond  is  pointed  out  by  the  will  for  the  payment  of 
debts,  it  may  become  necessary  for  a  mortgagee  to 
inquire  if  that  fund  has  been  exhausted. 

Estates  are  sometimes  vested  in  trustees  upon  trust 
ioT  sale  without  any  express  power  to  mortgage.  A 
mortgage  is  a  partial  sale,  and  therefore  a  trust  for 
sale  will,  generally  speaking,  include  a  mortgage  (&)*; 
and  it  must  depend  upon  the  nature  of  the  trust, 
if  it  is  not  authorized  by  it.    If  the  object  of  the 


(a)  Taylor  v.  Hawkins,  8  Ves.  jun.  209* 

{*)SP.WaL9. 

*  Ii\  corroboration  of  this  doctrbe,  it  has  been  suggested,  that 
if  a  trustee /or  sale  becomes  also  the  purchaser,  relief  in  equity  is 
given  to  the  cettuis^que  trust  on  their  pajring  to  the  trustee  the 
money  advanced  with  interest,  thereby  treating  the  transaction  as 
a  mortgage  under  the  power  for  sale. 
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trust  is  for  a  definite  purpose,  such  as  to  raise  a  cer- 
tain sum  of  money  for  debts,  portions,  or  the  like, 
without  an  ulterior  intention  of  eflfepting  an  entire 
conversion  into  personalty  by  an  absolute  sale,  there 
seems  no  objection  to  the  money  being  in  every  case, 
where  practicable,  raised  by  mortgage.  Questions  of 
this  sort  must  depend  on  the  peculiar  circumstances 
of  the  trust,  and  the  intention  of  the  parties  as  shewn 
on  the  instrument. 

If  there  be  a  trust  to  raise  money  by  sale  or  mort- 
gage, and  the  trustees  raise  the  money  by  mortgage, 
it  is  doubtful  whether  they  can  afterwards  eKercise 
their  trusts  for  sale  for  the  purpose  of  discharging  the 
mortgage;  for  the  money  being  once  raised,  the 
trustees  are  Jimcti  qfficio^  the  purposes  of  their  trust 
being  completed.  It  is  clear  the  mortgagee  cannot 
camj)el  them  to  sell,  even  if  they  have  the  power  (a). 

If  a  man  has  a  power  of  charging  an  estate  with  a 
sum  of  money,  he  may  also  charge  it  with  interest  (b) ; 
nor  will  equity  interfere  to  diminisli  or  reduce  the 
rate  of  interest  charged  (c).  An  unlimited  power 
to  charge  will  in  Equity  authorize  a  disposition  of 
the  estate  itself  in  trust  for  sale  (J) ;  but  a  particular 
power  of  charging  will  not  authorize  a  limitation  of 


(a)  Palk  v.  Lord  ClintoViy  12  Yes.  jun.  48. 

^)  Kilmurry  t.  Geery,«2  Salk.  538.  Boycot  t.  Cotton,  1  Atk* 
S56.  Evelyn  v.  Evelyn,  2  P.  Wins.  591.  Hall  v.  Carter,  S  Atk. 
S39*    Lewis  v.  Freke,  2  Ves  jun.  507. 

(c)  Lewis  V.  Freke,  supra. 

(d)  Long  v.  Long,  5  Yes.  jun.  445. 
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the  fee  to  secure  the  money,  and  the  appointment 
will  be  void  (a).  Equity  would,  however,  most  pro- 
bably, in  the  latter  case,  relieve,  as  in  the  case  of 
a  defective  execution  (6). 

The  converse,  of  the  doctrine  laid  down  in  I#oi^ 
V.  Long,  is  good ;  for  a  power  to  appoint  the  fee 
will  authorize  a  charge,  which  equity  will  carry  into 
effect  by  a  sale  (c).  And  it  will  also  authorize  an 
appointment  to  trustees  in  trust  for  sale  (d). 

In  a  recent  case,  a  power  to  charge  with  a  sum  of 
money  was  held  to  authorize  the  grant  of  a  rent 
charge  until  the  principal  and  interest  were  paid  (e)» 

If  there  be  a  devise  in  trust,  by  mortgage  or  8A)e» 
to  raise  money  for  payment  of  debts,  the  trustees  may 
proceed  to  raise,  the  money  without  the  sanction  of  a 
decree  of  a  court  of  equity ;  for  decrees  of  equity  do 
not  give  rights,  but  are  only  an  execution  of  the  trust 
or  power  already  subsi8ting(y ).  A  devise  for  pay- 
ment of  debts  takes  the  case  out  of  the  qtatutc 
against  fraudulent  devises  (g) ;    so  that  the  bond 


(a)  Jenkins  ▼.  Keymis,  1  Lev.  150»  SST*  Hard,  395.  1  Chan. 
Ca.l0S. 

(i)  See  Sugden  on  Powers,  e  Ed.  437. 

(c)  Roberts  v.  Dixall,  ^  Eq.  Ca.  Ah.  66a,  et  vide  Palmer 
T.  Wheeler,  2  Bali  and  Beatty,  IS. 

(i\  Kenworthy  v.  Bale,  6  Ves..  jiin,  T9S»  and  see  1  Ves.  and 
Bea.  78. 

(f)  Blake  ▼.  Mamell,  2  Ball  and  Beatty,  35. 

(/)  Earl  of  Bath  t.  Earl  of  Bradford.    2  Ves.  587. 

(g)  3  Wm.  and  Maiy»  c  U. 
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and  simple  contract  creditors  can  only  come  in  under 
the  will  (tf),  and  they  are  therefore  put  on  an  equal 
footing  in  equity,  and  are  to  be  paid  pari  passu  {b); 
for  the  specialty  creditors  cannot  pursue  the  estate  as 
legal  assets,  which,  if  it  were  within  the  statute,  they 
might  do  (c).  On  the  same  principle,  it  has  been 
held,  that  the.creditors  must  comply  with  the  terms  of 
the  will ;  and,  therefore,  if  the  debts  are  directed  to 
be  paid  out  of  the  annual  rents,  there  can  be  no  sale 
or  mortgage  {d).  In  Cook  v.  Parsons  (e).  Lord  Not- 
tingham thought  the  words,  ^'  To  set  and  &rm  let,  and 
out  of  the  rents  (without  saying  profits)  pay  his  debts,'' 
were  not  sufficient  whereon  to  ground  a  sale ;  and 
Lord  Hardwicke  refused  a  sale  where  the  words  were, 
<<  by  perception  of  rents  and  profits,  or  by  leasing  or 
mortgaging  the  same,  to  raise  and  pay  the  sums  and 
legacies  mentioned  in  the  wilP'  (f)  ;  he  added,  if  it ' 
had  been  a  trust  of  the  rents  and  profits,  it  might 
have  been  sold.  But  his  lordship  did  not  recollect 
any  case  which  would  authorize  a  sale  where  there 
were  other  limiting  words  following  rents  and  profits. 
In  Baines  v«  Dixon  (g*),  estates  were  devised  to  trus«  • 
tees  and  their  heirs  upon  trust  for  payment  of  the 
testator's  funeral  expense^  debts,  and  legacies,  as 


(a)  Howse  v.  Chapmany  4  Yes.  jun.  550* 
(h)  Conyngham  ▼•  Conyngham,  1  Ve8.5SS. 

(c)  Fonb.  Treat,  on  Equ.  Vol.  L  448.  note  (o)* 

(d)  Lingard  v.  Earl  of  Derby,  1  B.  C.  C.  SI  1. 

(e)  Cook  v.  Parsons,  Pre.  Chan.  184.  et  vide  Sir  John  Talbot  t. 
Duke  of  Shrewsbury,  Gilb.  Rep.  £q«  88. 

{/)  Ridout  V.  Earl  of  Plymouth,  2  Atk.  105. 
ig)  Baines  v.  Dixon,  1  Ves.  41. 
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&r  as  his  personal  estate. should  be  deficient,  and  for 
raising  maintenance,  &c.  for  his  children;  and  to 
convey  to  his  eldest  son,  at  2S ;  and  he  directed  the 
legacies  to  be  paid  after  his  debts  were  satisfied,  as 
the  rents  should  advance  the  same.  Lord  Hardwicke, 
on  appeal,  directed  the  debts  to  be  raised  by  sale,  and 
the  legacies  to  be  paid  out  of  the  annual  profits. 

An  opinion  was  however  entertained  by  Lord  Thur« 
low,  that  to  take  a  devise  of  real  estate  for  payment  <^ 
debts,  out  of  the  statute  against  firaudulent  devises, 
it  was  necessary  it  should  effectually  provide  for  this 
purpose  (a)  \  in  which  opinion  Lord  Eldon  appears 
to  coincide  (b). 

A  general  charge  of  debts  by  deed  or  will  on  real 
estate^  will  not  give  interest  on  simple  contract  debts 
not  carrying  interest  (c) ;  nor  will  the  single  circum- 
stance of  the  debt  being  liquidated  in  the  Master's 
€)£Bce  give  interest;  nor  will  any  delay  entitle  the  sim- 
ple contract  creditor  to  interest,  if  the  delay  arise  out  of 
or  is  the  natural  consequence  of  the  jurisdiction  of  the 
Court,  or  might  have  been  prevented  by  the  party  (i2). 
On  a  cause  coming  on  for  further  directions,  the 

(a)  Hughes  ▼.  Doulbeoi  2  B.  C.  C.  6U.  et  vide  Fonb.  Treat,  on 
£q.  Vol.  I.  i'ld.  note  {o). 
(i)  Bafley  T,  Ekins,  7  Ves.  jun.  S23« 

(c)  Banrell  v.  Parker,  2  Yes.  SM.  Earl  of  Bath  t.  Eari  of 
Bradfordi  Ibid.  588.  Shirley  t.  Ferrers,  1  B.  C.  C.  41.  Creose 
T.  Hunter,  2  Yes.  jun.  157*  Yide  contra  Carr  ▼.  Lady  Burlington, 
1  P.  Will.  229.  MaxweU  t.  Wettenhall,  2  P.  Will.  26.  But  t&e 
devise  will  carry  interest,  if  the  charge  be  of  the  simple  confract 
debts  of  a  third  person,  Shirt  v.  Westby,  16  Yes.  jun.  S9S. 

(d)  Creuze  v.  Hunter,  mgrn^  and  see  Note  at  the  end  of  the 
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Court  may  give  interest  {a). «  After  liquidation,  any 
one  creditor  may  prosecute  the  decree  (ft,)  "  And  the 
trust  or  charge,  whetlier  for  simple  contract  or  speci* 
alty  debts  (for  as  to  the  trust  both  are  on  a  footing, 
though  there  be  no  term  created  for  ths^t  purpose), 
gives  to  a  Court  of  Equity  incidentally,  authority  to 
make  a  mortgage  or  sale,  because  the  estate,  by  vir- 
tue of  such  devise,  becomes  a  trust,  and  such  Court 
having  jurisdiction  to  liquidate  it,  after  liquidation, 
can  give  interest  on  the  debt. 

^  Then  the  dd)t,  being  a  gross  sum  with  the  iDte<- 
rest,  becomes  an  incumbrance,  and  a  mortgage  may 
be  made  to  pay  it  off;  and  in  such  case,  the  creditors, 
if  not  paid,  can  have  no  relief  but  by  application  to 
a  Court  of  Equity,  because  they  can  have  no  action 
agaiust  the  heir  (fi>r  Want  of  assets  descended),  or 
Against  him  and  the  devisee  (because  the  cafse  is  out 
of  the  statute),  and  then  whenTall  or  any  of  the  cre- 
ditors join  in,  or  bring  a  bill  for  satisfaction  of  their 
debts,  and  to  have  a  performance  of  the  trust  by  sa(^ 
or  mortgage,  from  the  moment  the  mortgage  is  made, 
that  aisov  it  is  clear,  carries  interest. 

• 

••  And  as  the  Court  of  Chancery  will,  upon  bills 
brought  by  creditors,  decree  money  to  be  raised  by 
mortgage  or  sale,  so  they  will  support  trustees  who 
mortgage  without  such  decree  first  had^  if  iibe fairly 
denCy  for  the  trustees  need  not  wait  for  a  decree  of 
the  Court,  which,  if  it  were  necessary,  would  oblige 

every  person  to  come  there,  but  they  may  do  it 

, ,  -      '  •     -  I  -    I 

(a)  Craum  y.  Hmrttr,  wprov  •'xl  >•«  Mludi.  theakt  of  ttae. 
(i)  Ibid. 
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without)  and  this  is  plain,  tf  we  consider  the  nature 
of  a  decree  of  that  Court,  for  such  decree  does  not 
(as  already  stated)  (a)  create  or  give  a  right,  but  only 
enforces  ah  execution  of  a  trust  add  power  before 
subsisting. 

<^  And  in  allowing  interest  in  snch  cases,  iEquity 
acts  by  analogy  to  the  proceedings,  where  creditors 
arejeft  to  their  legal  remedy,  fbr  if  a  bond  creditor 
bring  an  action  -  against  the  heir  at  law,  or  against 
him  and  the  devisee  jointly,  and  (since  the  statute  of 
fraudulent  devises,)  if  the  heir,  in  case  of  descent, 
or  heir  and  devisee  joining  in  cas^  of  a  devise,  come 
in  and  confess  real  assets,  (which  in  justice  they 
ought  to  do,)  in  that  case  judgment  goes  against 
them  mr  the  debt  to  be  levied  out  of  the  estate ; 
but  because  it  cannot  be  known  how  much  the  value 
of  the  lamJ  descended  or  devised  is,  per  annum^  there 
issues  a  writ  of  inquiry  to  the  sheriff^  and  the  judg<« 
ment  proceeds,  that  the  sheriff  shall  deliver  the  lands 

f 

to  the  plaintiff^  donee  debitum  predictum  levaverit ; 
then  the  sheriff  makes  an  inquiry  in  nature  of  an 
extent,  6xes  the  extended  value,  which  is  always^ 
much  below  the  real  value  of  the  lands,  and  delivers 
them  to  the  plaintiff  according  to  that  value.  The 
remedy  that  the  heir  arid  devisee  have,  is  by  seire 
Jacias  to  have  an  account  and  the  lands  delivered 
l)ack.  But  a  Court  of  la.w  will  do  that  only  accord- 
ing to  the  extended  value  by  thp  sh.eri6^  therefore 
the  heir  and  devisee  must  come' to  a  Couft  of  Equity 
to  have  it  extended  according  to  the  real  value,  and 

(a)  Supra,  Page  187* 


1 
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to  have  it  back  afterwards.  But  the  Court  will  insert 
terms,  namely,  upon  paying  interest,  for  a  Court  of 
Equity  will  not  extend  its  powers  to  assist  j;he  heir 
at  law  or  devisee,  but  according  to  equity,  hy  making 
iiim  answer  satisfiu:tion,  and  do  justice  {d).y       t 


i 

1 


Lord  Eldon  has  remarked,  that  a  mere  chai^e^is  a 
declaration  of  intention,  on  which  a  Court  o£  Equity 
will  &sten,  and  by  virtue  of  which  they  will  draw 
out  of  the  mass  going  to  the  heir,  or  to  others,  that 
quantum  of  interest  which  will  be  sufilcient  for  the 
debts  (6). 

It  is  decided  that  executors  or  trustees  shall  not, 
after  a  decree  to  account,  lend  money  on  mortgage, 
without  an  application  to  the  Court  (c)  ;  and  it  has 
been  said,  arguendo^  that  a  trust  to  lay  out  money  ^'  on 
good  security,'^  will  not  authorize  a  loan  on  mort- 
gage (d).  If  the  mortgage  is  contrary  to  the  trust, 
or  in  disobedience  of  an  order  to  the  contrary,  the 
executors  or  trustees  will  be  responsible  for.  the  loss; 
but  otherwise  the  mortgage  will  be  a  fiind  in  their 
hands,  which  they  will  be  ordered  to  pay  into 
Court  (e). 

If  a  mortgagor  pay  off  a  mortgage,  having  notice 


(a)  Vide  Earl  of  Bath  v.  Earl  of  Bradford,  2  Vesl  589,  and 
Powell  on  Mortgages,  Vol.  I.  88.  4th  edition* 
(i)  Bailey  ▼.  Eldni,  7  Ves.  jim.  S2S. 
(c)  Widdowson  v.  Dock,  2  Mer^;  494?. 
{d)  Ibid.    Sed  quare. 
(e)  Ibid. 
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it  is  trust  money,  he  is  bound  in  equity  to  see  to  its 
application,  unless  he  is  expressly  or  impliedly  ex- 
empted from  that  obligation ;  and  even  if  he  is  so 
exempted,  still  a  dilSculty  occurs,  from  the  necessity 
of  producing  the  settlement  or  will,  creating  the  trust, 
to  prove  the  fact,  and  of  engrafting  the  proof  on  the 
title,  to  satisfy  an  assignee  of  the  mortgage,  as  well 
as  future  purchasers.  To  obviate  this  latter  incon* 
venience,  the  better  practice  is  for  the  mortgagor 
to  execute  a  mortgage  to  the  executors  or  trustees, 
without  putting  notice  of  the  trust  on  the  mortgi^e^ 
and  then  for  the  executors  or  trustees  to  execute  a 
separate  declaration  of  liieir  trust*  To  meet  the  for- 
mer, it  is  advisable  not  to  give  the  mortgagor  notice 
of  the  fltct  of  the  money  being  in  trust 

There  is  a  further  rule  in  equity,  m.  that  if  two 
or  more  pei^sons  advance  their  own  monies  on  m<Mrt<* 
gage,  whether  in  equal  proportions  or  not,  and  the 
mortgage  is  limited  to  tliem  so  as  to  create  a  joint-te- 
nancy at  law,  nevertheless  in  equity  they  shall  be  con- 
iddered  as  tenants  in  common,  and  th&re  diall  be  no 
survivorship  between  them.  The  consequence  is, 
that  if  a  mortgage  is  made  to  two  or  more  persons^' 
without  notice  of  the  trust  on  the  face  of  the  deed,- 
so  that  they  appear  to  have  made  advances  of  their 
^oper  monies ;  and  if  one  of  them  die  before  the  mort- 
gage money  is  paid  off,  the  concurrence  of  the  exe*- 
cutor  or  admimstratcnr  of  the  deceased  mortgagee 
becomes  necessary  in  the  discharge.  This  inconve- 
nience has  given  rise  to  a  proviso  now  frequently  in- 
serted ia  such  instruments,  viz.  that  if  one  of  the 
morl^gees  shall  die  before  the  money  is  paid  off,  the 


194        Of  Mortgages  by  Eaecutors^  S;c.     [Book  IL 

receipt  of  the  surviving  mortgagee  or  his  executors, 
administrators  or  assigns,  shall  he  a  good  and  suffi- 
cient discharge  to  the  mortgagor,  his  heirs,  esfecu- 
tors,  administrators  and  assigns,  although  and  not-> 
v^ithstanding  the  executor  or  administrator  of  the 
deceased  mortgagee  shall  not  concur  therein,  any 
rdle  of  equity  to  the  contrary  thereof  in  any  vise 
notwithstanding. 


• 
^ 


C     195     3 


CHAPTER  VIII. 

Of  Equitable  Mortgage  by  Deposit  of  Title  Deed^. 

The  statute  of  the  29  Car.  2.  cap.  3.  commonly 
called  the  statute  of  frauds  and  perjuries,  enacts  (a), 
that  '^  no  action  shall  be  brought  upon  any  ccmtraOt 
or  sale  of  lands,  tenements  or  hereditaments,  or 
any  interest  in  or  concerning  them,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully 
|^uthori:sed/'  Notwithstanding  this  statute  it  is  now 
decided,  that  if  the  title  deeds  of  an  estate  are  (with- 
out even  verbal  communication)  deposited  by  a  debtor 
in  th^  bands  of  his  creditor,  or  of  some  third  person 
on  his  behalf,  such  deposit  is  qf  itseff'  evidence  qf  an 
agreement  executed  for  a  mortgage  (ftf^e^tfLte{h)^ 
of  which  agreement  the  creditor  may  avail  himself 
a9  of  an  agreement  in  writing  for  that  purpose,  for 
he  may  file  his  bill  for  the  completion  of  the  security 
by  a  legal  conveyance  from  his  debtor,  who  will  not 
be  allowed  to  plead  tliQ  statute  of  frauds;  or  if  :the 
debtor  become  bankrupt,  the  creditor  may  present  the 
usual  petition  for  payment  of  his  debt  by  sale  of  the 
estate,  and  to  be  allowed  to  prove  the  deficiency,  if 
any,  under  the  commission. 


(a)  29  Car.  2.  c.  X  sec.  4. 

(6)  Ex  parti  Wright,  19  VcS.  jun.  25S. 

o  2 
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Previously  to  the  establishment  of  the  doctrind  of 
equitable  mortgage  by  deposit  of  title  deeds,  it  was 
held  that  the  mere  possession  of  the  title  deeds  of  an 
estate  gave  the  holder  no  interest  in  the  estate  itfidf, 
except  collaterally,  as  in  the  instance  put  by  Lord 
Eldon  (a\  that  is^  if  the  owner  of  the  lands  could 
not  part  with  the  estate  without  the  deeds,  he  should 
not  have  them  without  paying  the  debt  due  from  him 
to  the  holder,  to  that  the  possession  of  die  deeds 
gave  no  direct  interest  in  the  estate,  but  gave  to  the 
creditor  an  interest  arising  out  of  the  power  of  em- 
barrassing the  property  in  the  sale  (b).  And  it  was 
considered  that  to  give  the  creditor  a  charge  <on  ihe 
land  without  an  agreement  in  writing  would  be  in 
direct  contravention  to  the  statute  of  frauds.  Lord 
Eldon,  indeed,  is  reported  to  have  used  expressions 
denoting  his  c^nion,  that  the  judicial  decisions  es- 
tablishing this  doctrine  approach  to  a  virtual  repeal 
of  the  statute,  for  he  is  reported  to  have  said,  when 
pressed  to  a  fiirther  extension  of  the  doctrine,  that 
the  statute  must  not  be  repealed  by  him  fitrdier  than 
it  had  been  hitherto  repealed  by  his  predecessors,  tx» 
whose  authority  he  submitted  (c)  $  language  which 
must  be  construed  as  denoting  his  Lordship's  stroiig 
disapprobation  of  that  which  he  has  admitted  must 
be  now  considered  as  settled  law  (cQ.  How  &r  its 
existence  in  deterioration  of  the  public  revenue,  by 


(a)  Ex  parU  ynki^read,  19  Ves.  jun.  211.    Et  vide  ex  par^ 
Kensington)  2  Ves.  et  Bea.  83. 
(i)  Vide  Head  v.  Egerton,  3  P.  Wms.  27d. 
(c)  Ex  parte  Whitbresd,  iupra,    * 
{d)  Ex  parte  Kensington,  supra. 
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dimiiuBhing  the  amount  of  stamp  duties,  is  of  suffi- 
cient importance  to  attract  the  notice  of  the  legisla- 
tare  remains  to  be  seen.  Lord  Eldon  has  repeatedly 
expressed  his  surprise  that  the  doctrine  was  ever  ad- 
mitted, and  a  determination  has  been  shewn  not  to 
extend  it  beyond  its  present  limits  (a). 

The  first  decision  in  favour  of  this  doctrine  was 
made  by  Lord  ChiEincellor  Thurlow  in  the  case  of  Rus« 
sell  V.  Russell,  first  heard  before  Lords  Commissioners 
Loughborough  and  Ashhurst  in  Easter  Term  1.783  (i). 
In  that  case,  a  bill  was  filed  by  a  depository  of  a  lease 
for  securing  a  debt  owing  by  one  who  had  since  be- 
come bankrupt,  and  praying  a  sale.  It  was  objected 
by  the  defendants  that  the  plaintiff's  claim  was  against 
the  statute  of  frauds  and  perjuries.  The  Lords  Com- 
missioners considered  that  this  was  a  contract  exe- 
cuted, and  that  it  was  open  to  explanation  upon 
what  terms  the  lease  was  delivered ;  an  issue  was  ac- 
cordingly directed  at  law  to  try,  whether  the  lease  was 
deposited  as  a  security  for  the  sum  advanced?  which, 
upon  trial,  the  jury  found.  On  a  further  hearing, 
(on  the  equity  reserved)  Lord  Chancellor  Thur- 
low ordered  the  lease  to  be  sold,  and  the  plaintiff  td 
be  paid  his  money.  This  case  was  followed  by  those 
of  Featherstone  v.  Fenwick  and  Harford  v.  Carpen- 
ter, both  heard  before  Lord  Thurlow,  in  which  the 
same  principle  was  acted  upon  (c). 


{a)  Ex  parte  Hooper,  1  Mer.  7. 

(b)  Russdl  ▼.  Russell,  1  Bro.  C.  C.  269. 

(c)  Featherstone  v.  Fenwick^  Harford  v.  Carpeoter,  1  Bro.  C. 
C.  269,  note. 
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These  decisions  are  tite  folnidation  of  the  doctxin^ 
of  equitable  Mortgage  by  Deposit  of  Title  Deeds, 
a  species  of  security,  which  however  much  it  has  ex- 
cited the  disapprobation  of  succeeding  judges  {a\  has 
now  bec'ome  of  daily  practice. 

It  will  be  necessary  for  us  to  consider  the  lead- 
ing points  which  have  been  established  by  the  de- 
cided c^es.  r 

Fii'st,  It  is  riequired  that  the  deposit  shall  be 
made  wit|^  the  view  and  intent  of  an  immediate 
security,  and  not  drverso  intuitu^ 

For  this  proposition,  a  case  heard  before  the  late 
Master  of  the  Roils  in  Dec.  1806,  is  an  express 
authority  (b).  The  facts  were :  Messrs*  Wilkinsons 
(father  and  son)  were  indebted  to  Norris  in  a  con* 
siderable  sum,  partly  on  his  own  account  and  partly 
as  factor  for  a  foreign  house.  Wilkinson  the  father, 
being  possessed  of  landed  estate,  his  son  by  his 
direction,  delivered  the  title-deeds  into,  the  hands  qf 
Thompson  (the  solicitor  of  Norris).  After  this, 
Wilkinson  the  father  died,  having  by  his  will  devised 
his  real  estate  to  trustees  upon  trust  to  sell  and  pay 
debts.  Noriis  afterwards  filed  his  bill,  alleging  the 
delivery  of  the  title  deeds  to  Thompson  to  have 
been  by  way  of  deposit  for   security  of  the  debt. 


(a)  Ex  parte  Haigh,  11  Yes.  jun.  403.  Norris  t,  Wilkineon, 
12  Ves.  jun.  192.  Ex  parte  Wkitbread,  supra^  £x  parte 
Ilooper,  supra. 

(b)  Norris  v.  Wilkinson,  12  Ves.  jun.  1^ 
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A  considerable  difierence  of  testimony  existed  be- 
tween Thompson  and  Wilkinson,  jun.  relative  to  the 
transaction ;.  but  the  facts  admitted  by  Thompson 
were,  that  the .  deed^  were  delivered  to  him  for  the 
purpose  of  ei^ling  \{\m  Xxi  prepare  a  mortgage  secu* 
rity,  and  which  was  accordingly  prepared  ;  b'.it  that 
the  execution  of  it  was  prevented  by  the  illness  and 
subsequent  death  of  Wilkinson,  sen.  Wilkinson^  jun« 
distinctly  swore  in  his  answer,  that  the  deeds,  were 
delivered  as  instructions  for  preparing  a  security,  and 
not  as  a  security  in  the  first  instance,  and  Thomp* 
son  <:ould  not  re.coIlect  Wilkinson,  jun.  saying  in 
terms,  that  he  and  his  father  did  agree  to  the  degosit 
of  the  deeds  as  a  security.  By  the  bill  the  plaiutiiF 
insisted  he  had  a  specific  lien  on  the  land :  the  de* 
fendant  contended,  he  must  come  in  as  a  creditor 
under  the  decree  for  payment  of  debts..  Tlie  Mas* 
ter  of  the  Rolls,  after  expressing  his  want  of  apprp* 
bation  of  the  doctrine  establi^ihed  by  the  cases  of 
Russell  and  Russell,  Featherstone  and  Fenwick,  and 
Harford  and  Carpenter,  said,  ^^  I  am  of  opinion  tkun. 
is  not  a  case  of  deposit  of  deeds..  It  is  clear,  these 
deeds  were  not  delivered  by  way  of  d^osit  in  the 
sense  in  which  that  word  has  been  used  in  the  cases^ 
i.  e.  as  a  present  and  immediate  security,  but  were 
deliveced  only  for  the  purpose  of  enabling  the  attor* 
ney  to  draw  the  mortgage,  which  it  is  alleged  Wil- 
kinson, sen.  had  agreed  to  give.  ]Pasmng  by  all  the 
objections  made  to  Thompson's  testimony,  and  all 
consideration  of  the  particulars  in  which  it  is  con- 
tradicted  by  the  deposition  of  Wilkinson,  jun.  and 
taking  it  exactly  as  it  stands,  it  does  in  every  part 
of  it  prove  whsit  1  have  stated  in  respect  to  the  pur* 
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pose  for  which  the  deeds  were  put  into  his  hands. 
Now  in  all  the  cases  that  have  been  referred  to,  the 
deeds  were  delivered  by  way  of  deposit.  Such  de- 
posit was  indeed  held  to  imply  an  obligation  to 
execute  a  legal  conveyance  whenever  it  should  be 
required ;  but  the  primary  intention  was  to  execute 
an  immediate  pledge^  with  an  implied  engagement 
to  do  all  that  might  be  necessary  to  render  the  pledge 
effectual  for  its  purpose.  But  here  there  was  no  in- 
tention to  put  the  d^eds  into  pledge ;  that  was  not 
the  thing  which  the  parties  had  in  contemplation.'' 
And  in  support  of  his  decision  he  cited  a  case  heard 
befqre  Lord  Hardwicke  (a),  in  which  a  man  having 
delivered  his  title  deeds  to  an  attorney  for  the  purpose 
of  a  mortgage  being  prepared,  died  before  it  was  coin* 
pleted,  and  the  creditor  attempted  to  establish  a  claim 
on  the  land  as  equitable  mortgagee,  but  the  point  was 
given  up.  And  in  a  recent  case  (i),  the  Lord  Chan- 
cellor decided  that  where  leaseholds  had  been  assigned 
by  way  of  mortgage  for  securing  400/.  the  mortgagee 
could  not  tack  a  simple  contract  debt  on  a  parol 
agreement,  because  tlie  contract,  under  which  he 
held,  was  a  contract  for  conveyance  only,  and  not 
for  deposit. 

Secondly.  The  deposit  will  create  an  equitable 
mortgage  for  the  debt  then  due,  although  there  be 
not  one  word  spoken  at  the  time(c). 


(a)  Brizick  v.  Mannersy  9  Mod.  284. 

(b)  Ex  parte  Hooper,  1  Mer.  7. 

{c)  Ex  parte  Mountfort>  H  Yes.  jun.  606.   Ex  parte  Langstt 
17  Ves.  jun.  2S0.  Ex  parte  KensiDgtoDi  2  Yes.  et  Beat  88. 
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Thirdly.    The  deposit  may  be  a  security  as  well  for 
debts  actually  due,  as  also  for  future  advance^,  if  made 
out  by  evidence  or  oath  uncontradicted.   Of  this,  a 
d^ubt  seems  to  have  been  entertained  by  the  Master 
of  the  Rolls  in  Norris  v.  Wilkinson :  but  in  a  subse« 
quent  case  heard  before  Lord  Chancellor  Eldon  (a), 
where  Knight  deposited   title    deeds  with   Lang« 
ston  and  Co.  as  a  security  for  their  advances  on 
the  account  of  Joshua  and  Edward  Knight ;  and 
Langston  and  Co*  advanced  several  sums  between 
the  14th  of  June,  when  the  deeds  wer^  deposited, 
and  the  20th  of  June,  on  which  day  a  memorandum 
was  signed  by  Knight,  stating  that  the  deeds  were 
deposited  as  a  security  for  the  several  advances ;  oa 
the  same  day  an  act  of  bankruptcy  was  committed 
by  Knight,  on  which  a  commission  issued  on  the 
SSd.    The  Lord  Chancellor  decided  that  the  memo- 
randum containing  nothing   inconsistent  with  the 
claim  of  Langston  and  Co.  could  not  prejudice  them, 
but  was  a  ratification  of  the  prior  agreement,  and 
that  the  petitioners  were  intided  to  hold  the  deeds 
as  a  security  for  their  debt  (6). 

Fourthly.  The  deposit  may  be  made  either  to  the 
creditor  himself  or  to  some  third  person  over  whom 
the  depositor  has  no  control.  But  it  will  not  be  dSfec- 

(a)  Ex  parte  Langstoiiy  supra^  and  see  ex  parte  Mountfort, 
evpra* 

(b)  Vide  ex  parte  Hooper,  supra,  where  Lord  C.  Eldon  says, 
he  IB  ditsatiflfiedwith  the  principle  on  which  he  acted  in  the  above 
case,  of  extending  the  original  doctrine  so  as  to  make  the  deposit 
a  security  for  future  advancesi  and  that  at  all  events  the  doctrine 
is  not  to  be  further  enlarged. 
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tual  if  made  to  the  wife  of  the  depositor,  nor  a  for- 
tiori if  permitted  to  be  retained  by  the  de^tof^ 
even  if  he  should  deliver  a  memorandum  to  that 
effect  into  the  hands  of  the  creditor  (a).  Nor  will 
the  equitable  deposit  in  the  bands  of  one  person  be 
extended  to  an  advance  made  by  another  person^ 
unless  the  party  holding  the  deeds  is  a  mere  trustee 
and  has  made  no  advance  (hi). 

Fifthly.  Although  there  be  an  unstamped  agree- 
ment between  the  parties,  which  is  inadmissible  as 
evidence,  yet  other  parol  evidence  may  be  adduced 
to  establish  the  equitable  mortgage  (c). 

Sixthly*  An  equitable  mortgage  by  deposit.c^  title 
deeds  shall  have  preference  over  a  subsequent  pur- 
chaser oi  mortgagee  of  the  legal  estate  mth  notice. 
And  notice  will  be  iinplied  from  the  nature  of  the 
transaction,  as  jf  the  subsequent  purchaser  or  mort- 
gi^ee  was  informed  the  creditor  was  in  possession  of 
the  title  deeck).  ptnd  neglected  to  make  inquiry  fi)r 
what  purpose  he  held  them,  which  is  crassa  negU" 
gentia{d). 

i  .  • 

Seventhly.  If  a  bimdfde  deposit  he  made,  and 
the  debtor  afterwards  and  in  iiiMiiediate  contempla- 
tion of  bankruptcy,  execute  a  conveyance  of  the  legal 
estate  to  the  creditor  in  completion  of  the  mortgage. 


{a)  Ex  parte  Comings  9  Ves*  jun.  1.15. 
fA)  Ex  parte  Whitbread,  19  V«. Juik  212, 
\c)  Hiern  v.  Mill,  13  V(;s.  joD.  114. 
{(i)  Ibid. 
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k  is  a  good  legal  title  and  will  be  protected  by  the 
equitable  title  previously  obtained  (a). 

SSgktbly*  When  the  deposit  is  made  for  a  parti- 
cular purpose,  that  purpose  may  be  enlarged  by  a 
subsequent  agreement  without  an  actual  redelivery } 
as  when  deedis  are  deposited  to  secure  advances  by  a 
banking  firm,  the  deposit  may  be  extended  to  secure 
advances  made  by  the  bank  after  a  change  of  part? 
ners  (*)• 

Ninthly.  Whether  to  constitute  the  equitable 
mortgage  by  deposit,  there  shall  be  a  delivery  of  all 
t/ie  title  deeds,  does  not  yet  seem  to  be '  actually  de<- 
cided*.  In  ea:*jiiflrfe-Wetherell  (c),  the  question  was^ 
what  was  the  effect  of  the  delivery  of  the  title  deeds  to 
one  moiety  only  of  the  estate,  the  title  deeds  of  the 
other  moiety  being  retained  by  the  debtor,  and  passing 
into  the  possession  of  his  assignees,  but  the  mortgagees 
having  understood  that  the  deeds  delivered  to  them  re- 
lated to  the  entirety.  The  Lord  Chancellor  thought 
that  under  the  circumstances  of  that  case,  there  was 
sufficient  evidence  in  writing  ^nd  cm  which  he 
grounded  his  decision)  that  there  should  be  a  mort- 


(a)  Per  Lord  Eldon  in  Hiern  v.  Mill,  supra. 

{b)  Ex  parte  Kensington^  2  Yea.  et  Bea.  79. 

*  18  January,  1820.  A.  deposits  his  title  deeds,  save  the  con- 
vey a&ce  to  himself,  with  B.,  and  afterwards  deposits  the  deed  of 
conveyance  with  C.  and  becomes  bankrupt.  B.  C.  and  the  as- 
signees contend  for  priority.  Coram  Lord  Eidoft.  The  auth(>r 
hopes  to  be  able  to  state  this  case  in  the  Appendix,  as  also  a  case 
which  he  understands  has  been  heard  before  the  vice«cl)^iici:llor ; 
not  yet  reported, 

(c)  11  Vcs.  jun.  3^8. 
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gage  of  the  entirety,  and  consequently  he  did  not  de- 
termine, to  use  his  own  words,  ^*  Whether  that  would 
not  be  taken  to  be  a  sufficient  deposit,  which  could 
be  taken  upon  looking  at  the  instrumenta  to  amount 
to  evidence,  that  the'  estate  was  meant  to  be  a  secu« 
rity/' 

Tenthly.  An  equitable  lien^  on  copyhdids  wili-be 
created  by  a  deposit  of  a  copy  of  court  roll  {fi). 

£leventhly.  It  should  seem  that  if  there  be  a  writ* 
ten  instrument  stating  the  terms  on  which  a  deposit 
is  made,  an  inference  contrary  to  it,  founded  on  affi- 
davit alone, will  qot  be  admitted.  Suchatleast  appears 
to  be  the  principle  on  which  the  case  of  Ex  parte 
Combe  was  decided  (b).  The  case  is  not  very  ac- 
curately reported,  but  it  should  seem  the  facts  were 
as  follow :  Meux  and  Co.  were  creditors  of  Morgan, 
who  for  their  security  had  executed  a  warrant  of 
attorney  to  confess  judgment,  and  had  deposited  the 
lease  of  his  house  with  them.  In  January  1810, 
Meux  and  Co.  entered  up  judgment  and  levied  exe- 
cution for  15602.  6$,  5d.  .Morgan  applied  to  Combe 
and  Co.  to  lend  him  money  to  satisfy  Meux  and  Co. 
and  to  supply  him  with  beer,  which  they  agreed  to 
do  \  and  Morgan  on  the  20th  of  Jan.  1810  executed 
to  them  a  warrant  of  attorney,  with  a  defeasance 
stating  that  Combe  and  Co.  had  that  day  lent  him 
1250/.  and  that  he  had  deposited  with  them  tiie  lease 
of  the  house  is  a  collateral  security  for  the  1250/. 

(a)  Ex  parte  Warner,  19  Ves.  202. 

(b)  Ex  park  Combei  17  Yes.  369.    £t  vide  ex  parte  Kending- 
toD|  9upra* 
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and  ifartber  advances  not  ekceeding  1500/.    On  the 
same  day  Combe  and  Co.  p^d  off  Meux's  debt» 
and  satisfied  the  law  charges  and  sheri£&'  poundage, 
amounting  in  the  whole  to  1252/.  and  thereupon  Meux 
and  Cor  delivered  to  them  the  lease.    On  the  14th  of 
August  following.  Combe'  and  Co.  entered  up  judg- 
ment against  Morgan,  and  levied  execution  for  1420/^ 
14^,    But  a  commission  of  bankrupt  issuing  against 
him  on  that  day,  they  withdrew  their  execution  and 
proved  part  of  their  debt  for  beer  delivered  as  a  debt 
under  the  commission,  and  presented  a  petition  pray- 
ing a  sale  of  the  leasehold  premises  for  payment  of 
tihie  residue  of  their  debt ;  and  th^  contended  that 
havi;ng  paid  off  Meux  and  Co.  they  were  intitled  to 
stand  in  their  place.    An  important  ftct  is  omitted 
io  the  report,  viz.  the  time  when  die  act  of  bankruptcy 
took  place ;  but  it  must  be  presumed  to  have  occurred 
previously  tothe  20^  of  Jan.  1 810,  for  otherwise  there 
seems  no  good  reason  why  Combe  and  Co.  might  not 
have  rested  on  the  strength  of  the  deposit  made  to 
themselves.    The  Lord  ChancellcH*,  however,  dts- 
missed.  the  petition  on  tiie  ground  that  the  petition- 
ers were  bound  by  the  recital  in  the  drfeasance>  viz. 
that  Morg€En  had  deposited  (he  deeds. 

9 

Twelfthly.  If  the  creditor  by  his  1^1,  or  in  -case  <A 
•his  debtor's  bankruptcy,  by  his  petition  and  affidavit, 
insist  that  the  deposit  was  made  as  a  security  for  future 
advances,  as  well  as  Sex  the  debt  then  due,  and  the 
debtor  by  his  answer  to  the  bill,  or  by  affidavit  in 
bankruptcy,  deny  the  fact,  the  Court  will  direct  an 
inquiry  to  be  made  by  the  master  or  the  Commission- 
ers, in  respect  of  what  debt  the  deposit  was  made  (a). 


(a)  Ex  parte  Mountfort^  wpra. 
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And  lastly*  If  there  is  written'  evidence  attend- 
iog  the  deposit  of  the  title  deeds,  the  mortgagee  will 
be  intitled  to  the  costs  of  his  petition  for  a  sale ;  but 
otherwise  it  seems  not  (a). 

On  a  review  of  the  decided  cases  establishing  this 
mode  of  mortgage  security,  it  is  certainly  to  be  re- 
gretted, that  the  old  law  was  not  adhered  to,  and 
the  principle  on  which  the  statute  of  frands  was 
founded,  more  respected.  For  altliough  equity,  by 
declaring  the  deposit  itself  to  be  evidence  pf  an 
agreement  executed,  has  contrived  to  evade  the 
strict  and  literal  wording  of  the  statute,  yet  it  is  ma« 
nifest  that  the  door  has  been  unavoidably  opened  to 
fraud  and  perjury;  nor  does  a  creditor  seem  to 
deserve  much  favour  who  will  not  be  at  the  trou* 
ble  of  a  few  lines  in  writii^  (b)  if  he  is  desirous  to 
4mve  A  charge  on  his  debtor's  estate.  If  the  debtor 
denies  that  the  deposit  was  intended  to  cover  future 
advanqes,  as  in  ^x  parte  Mountfor£  (c),  or  if  he  insist 
4hje  de^ds  were  not  delivered  by  way  of  deposit,  but 
-with  a  different  intent,  as  in  Norris  v.  Wilkinson  (cf), 
resort  must,  in  many  cases,  be  had  to  parol  evidence  ; 
and,  as  remarked  by  Lord  Eldpn  (e),  "  the  mischief  of 
all  these  cases  is,  that  the  Court  is  deciding  upon 
parol  evidence  with  regard  to  an  interest  in  land 
within  the  statute  of  frauds. ' ' 


(o)  Ex  parte  Brightens^  1  Swanst.  3.   Ex  parte  Trcw,  3  Madd. 
372.  ei  vide  Anon.  2  Madd.  281. 
{h)  JBjf  pflrt^  Whitbread,  supra. 
(c)  Supra.  (d)  Supra, 

'{e)  Ex  parte  Mountfort,  supra. 
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CHAPTER  IX. 
Of  Welch  Mortgages. 

WsLCH  mortgages,  as  already  remarked  (a),  closely 
resemble  the  ancient  morluum  vadium  described  by 
Glariville,  viz.  a  conveyance  of  an  estate  redeem- 
able at  any  time  on  payment  of  the  principal,  with  an 
understanding  that  the  profits  in  the  mean  time  shall 
be  received  by  the  mortgagee  without  account  in  sa- 
tisfaction of  interest  (b).  And  this  was  also  formerly  a 
commm  mode  of  mortgage  in  Ireland  (r).  No  co- 
venant for  payment  of  the  debt  on  the  part  of  the 
mor^agor  is  imerted  in  the  mortgage  deed  (li),  and 
the  mortgagee  has  no  remedy  to  compel  redemption 
or  foreclosure  in  equity  (e)K  If  the  amount  of  rents 
and  profits  be  excessive,  the  Court  will  on  bill  filed 
by  the  mortgagor  decree  an  account,  notwithstand- 
ing the  agreement  that  the  profits  shall  be  retained 
in  Keu  of  interest  (/)  j  and  probably  in  the  presetit 
day  the  Court  would  in  every  instance  decree  an 
account  against  the  mortgagee  of  the  rents  and  pro- 
€t8,  whether  the  value  was  excessive  or  hot. 


(a)  Supra f  page  9. 

(i)  Vide  Talbot  v.  Braddyl,  1  Vera.  S95. 

{e)  Bartpool  v.  Walsh,  5  B.  P.  C.  375. 

(d)  Lawley  v.  Hooper,  3  Atk.  280.    Kmg  v.  King,  S  P.  Wn». 

361. 

( e )  Howell  v.  Pricse,  Prec.  Ch.  423.  •  , 
*  Quare.  Whether  the  mortgagee  might  not  maintain  an  action                          J 

of  debt  on  the  loan^for  every  mortgage  implies. a  debt.   See  King 
▼.  King,  supra.    Sed  vide  coniraf  Howell  v.  Price,  supra. 
(y)  Folthorpe  v.  Forster,  1  Vem.  477. 
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In  some  instances  the  estate  is  conveyed  to  the  mort* 
gagee  and  his  heirs,  until  out  of  the  rents  and  profits 
he  shall  have  received  principal  and  interest,  which  is 
in  the  nature  qf  a  Welch  mortgage^  and  was  com- 
pared by  Lord  Hardwicke  (a)  to  a  tenancy  by  elegitj 
so  that  as  soon  as  the  principal  and  interest  were  satis- 
fied the  estate  ceased^  and  the  mortgagor  might 
maintain  ejectment,  unless  the  mortgagee  had  re- 
mained  in  possession  twenty  years  after  the  debt  was 
satisfied)  when  the  statute  of  limitations  would  have 
b^guntonm;  and  which  circumstance  might  also 
probably  bar  the  mortgagor  of  his  equity  of  redemp- 
tion on  the  principle  of  analogy  hereafter  noticed  (V). 
And  his  lordship  said  the  mortgagor  had  the  same 
right  as  the  conusor  under  the  elegit  had,  to  come 
into  a  court  of  equity  for  an  account  of  the  rents 
and  profits ;  nor  would  the  Court  relieve  the  mort* 
gagee  firom  his  own  contract  and  agreement  of  being 
subject  to  a  perpetual  account  (c).  In  a  simitar 
case,  time  was  held  no  bar  to  redemption,  although 
by  the  mortgagor's  own  shewing  upwards  of  sixty 
years  had  elapsed  (d). 

In  Hartpool  v.  Walsh  (e),  a  bill  to  redeem  a  mcMt- 
gage  in  the  nature  of  a  Welch  mortgage  was  dis- 
missed in  the  Irish  Chancery,  and  on  appeal  to.  the 


«««•■ 


(a)  Yates  v.  Hainbly,  3  Atk.  362. 
(»)  Vide  infra. 
(c)  Yates  v.  Hambly,  iupra. 
(f/)  Orde  V.  Heming,  1  Venu  418. 
(e)  Hartpool  v.  Walshi  iupra. 
S 
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Englifib  House  of  Lords  the  judgment  was  affirmed; 
but  in  that  particular  case  a  second  morlgage  had 
been  made,  by  which  the  mortgagor  had  agreed'  to 
repay  tiie  whole  debt  at  atiy  titne  after  \B  months* 
m^e ;  and  it  was  admitted  the  notice  had  long, 
since  been  ^ven,  which  reduced  it  to  the  case  of  a 
common  mortgage. 

In  a  very  recent  case  (a)  beard  before  Lord 
£ldon»  the  doctrine  of  a  mortgage  in  the  nature  of 
a  Welch  mortgage  was  fiilly  mcogtiissed  by  the: 
Court.  The  question  came  on  incidwtally  on  a  m€^ 
tion,  that  one  of  the  d^ndants,  wbo  Was  the  execuf 
tor  of  the  executor  of  the  attorney  of  the  originid  moirt- 
gagee,  should  leave  with  his  clerk  in  Court  ^rtain 
diafts  or  cc^ies  of  deeds,  letters,  and  pc^rs,  which 
he  had  by  his  answer  admitted  to  be  in  his  posses* 
abn.  The  circumstances  of  the  case  it  appeared 
were  these.  One  Charlton  (trader  whom  the  plain* 
lift  claimed)^  being  indebted  by  judgmlsnt  to  one 
'Rooke  in  several  sinns  of  money  did  by  agreement 
dated  the  18th  of  April  1747  agree  to  d^ver  up 
possession  of  the  lands  to  the  attorney  of  Rooke  tofaold 
to  Booke  as  his  freehold,  until  he  should  have  levied 
and  received  the  amount  of  his  debt  In  1 752  Rooke 
assigned  all  the  premises  and  the  remainder  of  bis 
debt,  to  Reed  (under  whom  tibe  defendant  Reed 
dumed,  and  who  was  also  a  judgment  creditor  of 
Charlton)  and  appointed  Reed  his  attorney.  Reed 
entered  and  was  possessed  until  bis  death  in  1754, 


(a)  Fsnvkk  t.  Reed,  1  Mer.  lU. 
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>¥hen  Christopher  Reed  (who  was  residuary  devisee, 
executor  and  residuary  legatee  of  Reed)  entered  and 
was  possessed  until  his  death  in  1778,  on  which  the 
trustees  and  executors  of  his  will  entered  and  were 
possessed  until  1783,  when  the  defendant  Reed  en- 
tered and  had  been  ever  since  in  possession*  Charl- 
ton  died  in  1 767  intestate,  leaving  William  Charlton 
his  heir  at  law,  who  died  in  1797,  having  devised 
his  real  estates  to  the  plaintiff  Fenwick  in  trust  to 
sell.  In  the  year  1800,  Fenwick  filed  his  bill. for  an 
account  and  to  be  let  into  possession,  and  alleged 
that  at  the  time  Reed  first  took  possession  it  was 
agreed  between  him  and  Charlton  that  Reed  should 
retain  possession,  until  not  only  the  debt  due  to 
Rooke,  but  also  the  debt  due  to  Reed  should  be 
paid ;  that  the  whole  of  those  debts  had  been  fully 
paid ;  that  the  defendant  Reed  had  kept  accounts  as 
mortgagee;  that  with  respect  to  the  objections  which 
might  arise  from  length  of  time,  Charlton  could  not 
have  had  possession  until  all  the  debts  were  paid }  that 
in  1781  a  considerable  part  of  th^  debts  remained  un- 
discharged ;  and  that  since  1783,  when  the  defendant 
Reed  took  possession,  he  had  given  out,  that  part  of 
the  debts  remained  unsatisfied.  Reed  in  his  answ^  de- 
nied the  circumstances  from  which  it  was  attempted 
to  be  inferred  that  he  had  treated  the  transaction  as 
a  mortgage,  and  insisted  that  from  the  length  of 
tiniie,  a  release  of  the  freehold  ought  to  be  presumed. 
He  denied  his  belief  of  any  agreement  between  his 
ancestor  and  Charlton,  and  alleged  that  he  entered 
merely  as  creditor,  having  a  right  to  redeem  against 
Rooke.  He  admitted  the  assignment  of  1752  to  be 
in  his  possession,  but  said  he  had  no  knowledge  of 
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the  agreement  of  1 747  elcept  from  the  recitals  ii^ 
the  assigtiment.  The  bill  wa$  amended  in  1801  and 
1803,  and  answers  put  in,  to  which  no  exceptions 
were  taken.  In  1807  the  plaintifl^  moved  to  file  except* 
tions  nunc  pro  tunc^  which  was  refused  with  costsr. 
In  the  same  year  the  bill  was  again  amended,  atii 
aa  answer  put  in  in  1808;  from  which  time  nd 
further  proceedings  appeared  until  the  present  mcf^ 
tion  in  1816.  The  Lord  Chancellor  observed,  the 
transaction  appeared  to  be  in  the  nature  of  a  Welch 
mortgage,  and  that  time  would  be  no  bar  to  redemp* 
tion, unless  it  were  proved  that  the  party  had  held  over 
for  the  space  of  twenty  years  after  the  debt  was  fully 
paid  and  satisfied ;  that  if  the  assignment  to  Reed 
was  only  until  Rooke's  debt  was  paid,  it  was  impos- 
able  to  say  the  bar  might  not  be  set  up  in  the  pre- 
sent case,  and  in  a  future  stage  of  the  cause  it  might 
be  just  to  determine  accordingly.  But  on  this  point 
the  answer  left  it  doubtful,  not  only  whether  Reed 
took  possession  under  an  agreement  to  pay  himself 
bis  own  debt  in  addition  to  Rpoke's,  but  if  it  did 
so,  whether  the  amount  of  both  the  debts  had  even 
yet  been  satisfied  by  the  perception  of  rents  and 
profits.  The  Lord  Chancellor  then  remarked,  that 
if  the  present  was  not  a  case  in  which  length  of 
time  alone  would  operate  as  a  bar  to  redemption, 
the  question  still  remained  whether  there  were  cir- 
cumstances to  raise  the  presumption  of  a  release. 
The  weight  of  long  continuance  of  possession  as 
a  ground  for  such  presumption,  he  observed, 
must  depend  most  materially  on  the  nature  of  that 
possession.  And  here  again,  there  was  no  cer- 
tainty in  the  case  as   it  then  stood,  whether  the 
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pooemon  by  Reed,  after  Rooke'fi  debt  was  paid, 
was  originallj  adverse ;  or  whether,  at  first  holdiDg 
by  virtue  of  a  distmct  agreement  with  the  Charltons, 
his  possession  became  adverse  at  some  period  sabs^ 
quent  to  his  entering  under  that  agreement*  In  the 
latter  case,  he  added,  it  would  be  much  more  diffi- 
cult io  raise  the  presumption  contended  for :  these 
were  undoubtedly  points  fit  for  future  inquiry. 

It  does  not  ajppear  that  this  cause  has  again  come 
before  the  considention  of  the  Court. 


(     2iS     ) 


CHAPTER  X. 

OfMof'tgages  by  Tenants  in  tail^  and  by  defective 

Conveyance. 

Ikstai7C£8  have  occurred  in  which  fix)m  the  circum- 
stance  of  the  title-deeds  being  in  the  custody  of  a 
tenant  for  life  in  possession^  who  has  refused  to  permit 
them  to  be  inspected,  or  from  other  circumstances, 
a  mortgage  security  has  been  taken  from  a  person 
as  tenant  in  fee,  without  fine  or  recovery,  who  on 
further  inquiry,  or  on  subsequent  inspection  of  the 
title-deeds,  after  the  estate  has  fallen  into  possession, 
has  proved  to  be  tenant  in '  tail  only.  In  this  case 
if  the  mortgage  be  by  demise,  the  mortgagee 
obtains  a  term  of  years  determinable  by  entry  of 
the  issue,  and  if  in  fee,  he  obtains  a  base  fee,  de« 
terminable  in  like  manner  (a).  It  was  indeed  for- 
merly held  (V)  that  the  estate  of  the  grantee  was 
void  on  the  death  of  the  tenant  in  tail  and  not 
voidable  oi)]y,  but  tiiis  was  overruled  by  Lord  Holt, 
in  Machell  v.  Clarke  (c)«  If  the  tenant  in  tail,  sub- 
sequently to  the  mortgage  and  even  without  reference 
to  it,  levy  a  fine  or  sufier  a  common  recoveiy,  he  will 
let  in  the  mortgage,  although  he  declare  the  use  of  the 
fine  or  recovery  to  a  subsequent  mortgagee  or  pur- 


(a)  Machell  v.  Clarke,  2  LcL  Raym.  778. 
\h)  Tooke  v.  Glasscock,  1  Saund.  260.. 
(c)  Supra. 
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ch{^er  without  notice  (a).  If  however  the  first  con- 
veyance be  in  fee,  a  subsequent  recovery  will  not  be 
valid  without  the  .concurrence  of  the  first  grantee 
or  his  heirs»  for  want  of  a  good  tenant  of  the  free- 
hokl(A). 

» 
The  mortgagee  may  by  bill  in  equity  compel  the 
mortgi^or  tenant  in  tail,  to  perfect  the  title,  but  the 
Court  will  not  point  out  what  title  the  mortgagor 
shall  make ;  it  will  decree  him  to  make  such  title  to 
t)ie  mortgagee  as  he  is  capable  of  doing  (jc).  The 
i^sue  in  tail  claiming  per  formaia  doni  will  not  be 
bound  by  their  ancestor's  contract(d)* 

A  question  has  arisen  in  the  case  of  a  tenant  in  tail 
becoming  bankrupt  aAer  creating  the  mortgage  and. 
before  perfecting  the  assurance.  By  the  statute  2i 
James  I.  c.  19.  s.  12.  the  commissioners  of  bankrupt 
are  authorized  '*  by  deed  inrolled  to  grant,  bargain, 
9.ell  and  convey  all  manors,  &c.  whereof  any  bankrupt 
ip  or  shall  be  seised  of  any  estate  tail,  in  possession, 
reversion  or  remainder  to  any  person  or  persons ^^ 
the  benefit  of  the  creditors  of  such  bankrupt,  and 
that  such  grants  and  sales  shall  be  good  in  law 
against  such  bankrupts,  the  issues  of  their  bodies, 
and  against  every  person  claiming  any  estate,  right, 
title,  or  interest  under  such  bankrupts  i^er  such 
time  as  such  persons  shall  become  bankrupt,  and 

« 

^{a)  Poph.  5*6.  St^toa  v.  Stapilton,    I  Atk.  8.    Tourle  v. 
Rand,  2  B.  C.  C.  652.    Doe  v.  Whichelo,  8  Term  Rep.  214. 
(b)  Vide  Watkins  on  Conveyancing,  by  Morley  and  Coote,  106. 
ifi)  Sutton  v.  Stone.    9  Atk.  101 . 
{d)  Stapilton  v.  Stapilton^  tug>rm. 
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against  every  person  whatsoever,  whom  such  bank- 
rupts by  common  recovery  or  otherwise,  might  cut 
off,  or  bar  from  any  remainder,  reversion,  rent, 
profit)  title  or  possibility,  into  or  out  of  any  of  the 
said  manors,  &c/' 

•  It  has  been  questioned  whether  the  bargain  and  sale 
af  the  commissioners  will  have  the  like  effect,  as  the 
fine  or  commoa  recovery  of  the  tenant  in  tail,  if 
levied  or  suffered  before  he  became  bankrupt,  would 
have  had  in  letting  in  the  mortgage  incumbrance* 
A  variety  of  cases  have  decided^  that  generally  sp.ea;k- 
ing,  the  assignees  of  a  bankrupt  stand  in  the  place 
of  the  bankrupt  himself  (^v),  and  it  would  seem  to 
fbUow,  that  jas  the  mortgagor,  notwithstanding  the 
defect  of  the  assurance,  could  not  have  made  entry 
on  the  premises  to  defeat  the  mortgage,  the  assignees- 
clatmiDg  under  him  must  be  equally  estopped  both 
at  law  and  in  equity  from  disputing  the  assurance  i 
and  that  as  the  bargain  and  sale  would  operate  as  a 
common  recovery,  if  the  mortgagor  was  tenant  in 
tail  in  possession  and  as  a  fine  if  he  was  tenant  in 
tail  in  remainder,  and  therefore  would,  in  the  first  in* 
stance,  bar  the  issue  and  the  remainders  over,  and 
io  the  second  instance,  bar  the  issue,  the  mortgage 
title  must,  to  the  extent  of  the  bargain  and  sale  in 
baning  the  issue  and  remainders,  be  ratified  and 
confirmed. 

The  contrary  was  however  decided  in  a  case  beard 


{a)  Mitfbrd  y.  Mitford,  9  Vet.  Jun.  100.  eivide^  Vera.  4M. 
esMt  ID  sole.    Co.  Bsak.  L.  Stf*    9  Sslk.  440,  sole. 
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at  law  before  Lord  C.  J.  Lee,  and  Justices  Wright, 
Foster  and  Denison  (a) :  the  question  arose  on  an 
action  of  gectment  brought  by  the  assignee  of 
bankrupt  tenant  in  tail,  who  was  then  dead  but 
who,  prior  to  his  bankruptcy,  had  mortgaged  the 
lands  to  the  defendant  for  500  years.  The  Court, 
after  admitting  that  if  the  tenant  in  tail  had  suf- 
fered a  recovery,  he  would  have  let  in  the  mort- 
gage ;  held,  ^'  that  the  statute  of  21  James  L 
c.  19.  s.  12.  was  made  for  the  benefit  of  creditors 
who  had  no  specific  lien  upon  the  lands  of  a  bank- 
rupt, and  not  for  any  particular  creditors,  who  re- 
lied upon  the  title  they  accepted  j  that  tenant  in  tail 
without  sufiering  a  recovery  could  only  affect  the 
estate  ^  his  own  life^  and  he  h&ng  now  dead 
the  mortgagee's  title  was  at  an  end^  and  the  statute 
never  intended  to  put  the  prior  incumbrancers  on  an 
estate  tail,  in  better  case  than  they  would  have  been 
if  the  statute  had  never  been  made.  It  would  be 
very  strange  to  say  that  this  statute,  which  was 
most  plainly  made  for  the  general  benefit  of  all 
the  creditors,  should  have  an  efiect  quite  con- 
tradictory thereto,  viz.  to  make  good  a  defective 
title  to  a  particular  creditor.  It  was  impossible  the 
legislature  could  ever  intend  any  such  thing,  so 
without  saying  any  more,  though  this  were  a  new 
case,  yet  the  Court  were  all  clear  of  opinion  that 
judgment  must  be  for  the  plaintiff/' 

It  may  be  remarked,  that  in  this  case  the  Court 


(a)  Btci  v.  Welsh,  1  Wiis.  276. 
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seem  to  have  proceeded  on  the  law  laid  down  in 
Tooke  V.  Glasscock,  rather  than  in  that  of  Ma- 
cbeU  V*  Clarke,  and  to  have  considered  the  4;erm  of 
500  ^rears  to  have  ipso  facto  ceased  on  the  death  of 
the  tenant  in  tail,  rather  than  as  voidable  by  entry. 
It  is  indeed  impossible  to  reconcile  the  judgment  in 
Beck  v.  Welsh,  in  &vour  of  the  plaintifi  in  eject- 
ment, with  the  law  in  Machell  v.  Clarke ;  for  if  the 
mortgage  term  was  voidable  only  and  not  void,  on' 
what  principle  could  ike  assignees  make  entry  in  de- 
rogation of  the  act  of  the  person  in  whose  place 
they  stood  ?  Is  it  not  probable,  that  had  the  Court 
in  Beck  v.  Welsh,  put  that  construction  on  the  act 
of  tenant  in  tail,  which,  smce  the  case  of  Machell  v. 
Clarke,  has  generally  been  considered  to  be  the  right 
construction,  viz.  that  his  assurance  was  not  avoided 
by  his  death,  but  voidable  only,  the  decision  would 
have  been  in  &vour  of  the  defendant. 

Relief  however  will  be  had  in  equity  against 
the  assignees  if  there  is  in  the  mortgage-deed  a  cove^^ 
nant  for  Jlarther  assurance.  In  a  case  heard  before 
Lord  Northington  (a),  it  appeared  that  tenant  in 
tail  had  executed  a  trust4eed  for  the  benefit  of  his 
creditors,  and  therein  had  covenanted  to  convey  to 
the  trustees  for  sale  his  remainder  in  tail  expectant 
on  the  decease  of  his  mother  in  divers  estates ;  and 
had  covenanted  generally  for  further  assurance.  A 
commission   of    baidcrupt    was   afterwards   issued 


(a)  Edwards  V.  Appleb«ei  2  B.  C.  C.  652|  note. 


tit        (^Motigag^  i^  Taimt$  mtail,    [Book  II. 

igainst  the  tenant  in  tail  by  one  of  the  creditorst 
parties  to  the  trust  deed,  and  he  and  another  were 

m 

chosen  assignees,  to  whom  the  usual  bargain  and 

sale  was  executed  by  the  commissioners;    the  as* 

signees  filed  their  bill  to  set  aside  the  trust  deed ; 

(he  Court  directed  the  parties  to  try  their  rights  at 

law ;  and  the  trustees  obtained  a  verdict :  after  thia 

the  tenant  for  life  died,  and  the  trustees  filed  their 

bill  against  the  assignees  to  have  the  estate  delivered 

to  them«    Both  causes  came    on  together,  when 

Lord  Northington  confirmed  the  trust  deed,  and 

directed  the  assignees  to  join  in  conveying  all  their 

estate  and  interest  in  the  lands  to  the  trustees,  or  as 

they  should  appoint,  his  lordship  being  of  opinion 

that  as  the  estate  was  bound  hy  a  specific  ctwenantjbr 

further  assurance  from  the  bankrupt^  the  trustees  were 

become  entitled  to  that  interest  which  on  the  bank* 

ruptcy  and  the  operation  of  the  law  thereon,  was 

then  vested  in  the  assignees ;  and  he  dismissed  the 

bill  'filed  by  the  assignees  with  costs. 

'  It  may  be  observed,  that  in  the  last  mentioned  case 
liiere  was  only  a  covenant  on  the  part  of  the  tenant 
in  tail  to  convey,  and  not  an  actual  conveyancew 
In  Tourle  v.  Rand  (a),  there  was  an  actual  oonvejF* 
ance  by  tenant  in  taU  in  remainder,  expectant  en 
his  mother's  death,  to  the  mortgagee,  with  a  cove- 
nant for  further  assurance.  The  mortgagor  after- 
wards became  bankrupt,  without  levying  a  fine  or 


Kmmtmmm^ 


(«)  Tourle  ▼•  Baacly  mp^a. 
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wffbring  a  recoyerj.  The  question  agitated  in  that 
case,  was,  whether  the  mortgagee^  not  having  the 
title  deeds,  should  be  postponed  to  a  subsequent 
mortgagee,  to  whom  they  had  been  delivered  after 
the  estate  fell  into  possession.  The  Chancellor  de- 
termined he  should  not,  for  he  could  not  have  com* 
pelled  the  tenant  for  life  to  give  up  the  deeds.  The 
counsel  for  the  assignee  then  contended  on  the  au- 
thority of  Beck  v«  Welsh,  that  the  mprtgage  would 
be  good  only  during  the  life  of  the  tenant  in  tail ; 
tj3  this  Lord  Chancellor  Thurlow  replied,  *<  that 
point. does  not  arise,  yet  if' tenant  in  tail  mortgage 
and  afterwards  suffer  a  recovery,  it  will  make  good 
the  former  title ;  the  covenant  Jbr  Jurther  askance 
might  be  taken  hold  on  as  a  plank.'' 

*  The  precise  point  was  subsequently  heard  before 
Lord  Thurlow  (a).  Tenant  in  tail  mortgaged  to  the 
plaintiff  in  fee^  with  covenant  for  further  assurance ; 
the  mortgagor  became  bankrupt;  a  bill  was  filed 
by  the  mortgagee  against  the  assignees  alleging  that 
the  plaintiff  had  discovered  isince  the  bankruptcy, 
that  the  mortgagor  was  only  tenant  in  tail,  and  that 
Ae  Jee-simpk  was  vested  hy  the  bargain  and  sak  in 
the  defendants;  and  he  insisted  that  by  virtue  of  the 
covenant  he  was  entitled  to  call  on  the  assignees  to 
make  further  assurance  of  the  premises  to  him. 
The  assignees,  in  their  answer,  submitted  to  act  as 


^*' 
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(a)  Pie  T.  Daobus  and  Another,  8  Bro.  C.  C*  SM* 
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the  Court  should  direct*  The  counsel  for  the  mort- 
gage cited  Taylor  v.  WheeleiP  and  Edwards  v.  Ap- 
plebee ;  the  assignees  relied  on  Beck  v.  Welsh. 
The  Solicitor-General  in  reply  urged,  that  the  equity 
arose  from  the  bankrupt's  having  agreed  that  the 
land  should  be  charged,  which  agreement  would 
bind  the  land  in  equity,  and  that  the  plaintiff  might 
call  upon  the  assignees  to  make  good  the  title  by 
further  assurance,  just  as  the  bankrupt  ought  to  have 
done.  The  Lord  Chancellor,  afler  saying  that  the 
cases  appeared  to  be  directly  contradictor}^  and 
that  the  argument  of  the  Court  in  Beck  v.  Welsh, 
did  not  appear  to  him  satisfactory,  and  that  he  should 
have  agreed  with  LokL  Northington  in  a  different 
construction  of  the  statute,  conceiving  its  object 
only  to  be  saving  the  expense  of  a  recovery,  and 
that  this  effect  would  be  to  let  in  the  incumbrance, 
and  to  convey  not  only  all  that  the  bankrupt  had 
conveyed  but  more,  and  therefore  if  the  case  of 
Beck  V.  Welsh  had  not  been  cited,  he  should  have 
adopted  Lord  Northington's  construction,  ultimately 
decreed  that  the  defendants  should  redeem  the  mort- 
gage or  stand  foreclosed,  and  execute  a  proper  con* 
veyance  of  the  premises^  to  the  plaintiff  and  his 
heirs. 

On  a  review  of  these  cases  it  is  submitted,  first, 
whether  the  judgment  in  Beck  v.  Welsh  may  not, 
for  the  reasons  already  given,  be  fiiirly  questioned, 
whatever  weight  there  may  be  in  the  reasoning  of 
the  Court  z&tothe  intent  of  the  statute  in  favour  of 
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the  general  creditors }  for  that  r^soning^  it  should 
seem^  must  chiefly  avail  in  case  the  assurance  made 
hj  tenant  in  tail  woidd»  without  the  aid  of  the  bar* 
gain  and  sale,  be  utterly  at  an  ei\d.  If  such  were 
ibe  law,  it  might  be  fiurly  considered  thyat  it  would 
be  going  far  in  favour  of  the  specific  incum- 
brances to  the  injury  of  the  general  creditor,  to  rea- 
der a  statute  made  for  the  .benefit  of  the  latter  the 
means  of  restoring  to  existence  a  charge  which  would 
otherwise  ipso  facto  cease.  But  if  the  case  of  Machell 
V.  Clarke  be  good  law,  then  the  mortgagee's  right 
exists  without  reference  to  the  effect  of  the  bargain 
and  sale,  until  determined  by  the  entry  of  persons 
shaving  a  legal  right ;  and  surely  that  right  of  entry 
cannot  vest  in  the  assignees,  contrary  to  the^  course 
of  decisions,  by  which  they  are  held  bound  by  the 
.acts  of  the  bankrupt ;  nor  indeed  is  justice  on  their 
side,  for  the  personal  estate  of  the  bankrupt  (and 
consequently  his  general  creditors)  have  been  bene- 
fited to  the  amount  of  the  money  advanced  by.  the 
specific  incumbranceir,  and  it  is  ,not  just  that  they 
should  obtain  the  double  advantage  of  having  the 
personal  assets  of  the  bankrupt  augmented  1>y  the 
loan,  and  of  taking  the  real  estate  discharged  firom 
the  incumbrance.  The  same  reasoning  of  course 
applies  to  the  case  of  an  absolute  pur<:hase.  .  The 
author  however  is  not  aware  that  the, case  of  Beck  v. 
Welsh  has  been  overruled.  Secondly,  it  may  be 
remarked,  that  although  equity  (in  order  to  relieve 
the  mortgagee  against  the  consequences  of  the  de- 
cifflon  at  law,)  lias  thought  it  jaecessary  to  resort  to 
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th^  covenant  for  ftiither  assurances  as  the  ground  oF 
irelief }  yet  as  the  assignees  would  be  clearly  bound 
^  u  contract  for  sale  or  mcMrtgage  entered  into  by 
the  tenant  in  tail  prior  to  his  bankruptcy  attended 
with  payment  of  the  purchase-money,  the  mort- 
gage deed  (not  being  a  complete  assurance)  might 
be  considered  evidence  of  a  contract  to  convey  (a); 
and  then  the  assignees,  taking  subject  to  all  die 
equities  to  which  the  bankrupt  was  liable,  would  be 
bound  to  perfect  the  mortgage  whether  there  was  it 
covenant  in  the  deed  for  further  assurance  or  not. 
It  \&  submitted,  the  distinction  between  the  case 
of  an  imperfect  assurattce  by  tenant  in  tail  and  the 
case  of  a  defective  conveyance  hereafter  noticed  is 
not  very  ^ei'ceptible^ 

If  a  Mortgage  or  sale  be  made  by  a  defective  con- 
irgyance,  such  as  a  feoffment  without  livery,  a  bar- 
gain add  side  without  enrollment,  or  the  like,  equity 
will  give  the  mortgagee  or  purchaser  relief  against 
the  mortgagor,  or,  in  case  of  his  bankruptcy,  against 
his  assignees ;  for  (as  remarked  by  Lord  Eldon  in 
Mestaer  v.  Gillespie)  (J),  the  very  instrument  being 
only  inchoate  and  not  complete  to  past  the  property, 
h  in  equity  evidence  qf  an  agreement  to  convey,  and 
the  conscience  is  bound  to  mafke  further  assurance^ 
^at  obligation  arising  from  the  payment  Of  the 


(a)  ^11  Ves.  Jun.  6S5. 
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money.  •  An  instance  of  this  is  to  be  found  in  the  case 
of  Taylor  v.  Wheeler  (a),  in  which  a  surrender'  of 
copyholds  by  way  of  mortgage  having  become  void 
for  want  of  presentment  in  due  time,  relief  was  de- 
creed  for  the  mortgagee  against  the  assignees  of 
the  mortgagor  who  had  become  bankrupt,  and  who. 
Lord  Cowper  observed,  was  plainly  bound  in  equity 
by  the  defective  conveyance,  "  et  come  moy  semble 
he  became  a  trustee  for  the  mortgagee.'' 

The  like  relief  will  also,  it  is  said  (6),  lie  for  a  de- 
fective purchaser  or  mortgagee  against  subsequent 
judgment  creditors,  who,  having  only  a  general  lien 
on  the  land,  did  not  originally  rely  on  the  land  for 
their  security,  and  therefore  have  not  equal  equity 
to  have  the  land  applied  for  payment  of  their  debts. 
The  ruling  case  cited  for  this  doctrine  is  that  of  Burgh 
V.  Francis  ((?),  which  was  however  decided  under  pe- 
culiar circumstances,  which  were  as  follow.  Henry 
Francis,  in  consideration  of  400/.  by  feoffment,  1 7 
July,  1665)  mortgaged  to  Henry  Burgh  in  fee,  but  no 
Uvery  was  made  thereon;  and  he  covenanted  for 
himself  and  his  heirs,  that  he  was  lawfully  seised  in 
fee  of  the  premises,  and  for  quiet  enjoyment  free  from 
incumbrances  against  himself  and  his  heirs,  and  all 
persons    claiming  under    him,   with   covenant'  for 


(a)  Taylor  v.  Wheeler,  2  Salk.  449. 
{b)  Vide  5  Bac.  Ab.  43,  et  infra  page  229. 
(c)  Burgh  T.  Francb,  6  Bac.  Ab.  41.    Ench  Rep.  fS.    Vi^non 
R«p.  188. 
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further    assucMce.      Fnuicis^  in    1670,   made  his 
will,  and  diereof  appointed  Henry  Francis  his  son 
executor*    Afterwards  Robert  Burgh  died,  and  the 
plaintiff  Eleanor  proved  his  will.    The  defendant 
Henry  Francis  coniessed  judgments  on  bonds  en- 
tered into  by  his  father,  viz.  several  as  heir  and  one 
as  executor  to  his  fitther.    One  of  Uiese  judgments 
was  obtained  by  Hey  man,  a  defendant  in  an  action 
brought  in  Hilary  Term  1670,  for  4O0L   and   ail 
the    other    judgments  .were    entered    about    the 
same  time.     This  cause  came  to  be  heard  by  Sir 
Heneage  Finch,  Lord  Keeper,   assisted  by  Judge 
Wyld,    who    declared    diat   the    Conrt  was  fully 
satisfied  that  die  plaintiff  ought  to  be  relieved,  and 
that  the  said  judgments  ought  not  to  incumber  the 
premises  till  the  mortgage   money  was  fiilly  paid, 
wherein  the  Conrt  did  not  ground  its  judgment  upon 
the  manner  of  obtaining  the  judgments  all  in  a  term 
and  most  of  them  together,  nor  on  the  speCml  way 
whereby  the  hm  charged  the  lands  by  pleading  riens 
per  descent  J  nor  on  the  priority  of*  the  teste  of  the 
subpoenas  before  the  teste  of  the  originals  on  width 
the  judgments  were  grounded,  but  upon  the  true 
nature   of  the   case,  the  Court  declared  that  the 
debt  due  by  the  mortgage   did  originally  charge 
the  lands,  which  the  bonds  did  not  tiU  they  were 
reduced  to  judgments ;   and   it   ought  not  to   be 
in  the   heir's  power,  by  confessing  judgments  to 
charge    the    lands   in   prejudice    of    that    equity, 
^d  the  rather  because  of  the  covenant  for  further 
assurance ;  and  though  the  mortgage  was  defedtive 
in  law  for  want  of  livery^  yet  equity,  which  supplied 
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that  defect,  chained  the  lands ;  and  though  the  cre« 
ditors  had  no  notice,  yet  they  shall  be  bound  in  this 
case,  because  they  are  put  in  no  worse  condition 
than  they  ought  to  be,  viz.  to  be  postponed  to  thip 
mortgage.  Therefore,  it  was  decreed  that  the 
defendant  Henry  should  convey  to  the  plains- 
tiff,  or  her  assigns  in  fee,  in  manner  as  a  master 
should  direct,  but  redeemable  on  the  payment  of 
the  said  400/.  due  on  the  former  defective  mortgage, 
and  the  premises  to  be  held  quietly  against  the  plain* 
tiffi,  and  all  claiming  under  them  since  the  date  of 
the  mortgage ;  and  he  who  had  the  equity  of  re« 
demption  might  in  convenient  time  bring  a  bill  to  re- 
deem; and  in  default  thereof  the  plaintiS  might 
bring  one  to  foreclose,  and  a  perpetual  injunction 
was  also  awarded  to  quiet  the  plaintiff  and.  their 
assigns  in  possession  against  all  the  defendants  and 
the  aforesaid  incumbrancers,  and  to  stay  all  proceedi^ 
ings  at  law. 

To  this  case  in  Bacon's  Abridgment  (a)  the  fol- 
lowing reasoning  is  subjoined.  *  ^ 

^^  From  this  case,  which  hath  been  a  governing  case 
in  the  Courts  of  Equity,  they  have  stated  the  dif- 
ference before-mentioned,  for  these  bond  creditors 
did  not  originally  pitch  upon  the  land  as  a  pledge 
and  security  for  their  money;  and  when  they  came 
afterwards  and  reduced  their  securities  into  judg« 
ments  to  affect  the  lands ;  yet  since  they  affect  it  in 


{a)  Vol.  V.  p,  42. 
4 
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the  hands  of  the  heir,  ivho  was  subject  to  this  equity, 
and  obliged  in  conscience  to  supply  die  defept  in  the 
execution  of  the  deed,  they  can  only  stand  in  his 
|dace,  and  therefore  must  be  subject  to  the  defec- 
tive security.  But  otherwise  it  had  been  if  there  had 
been  a  subsequent  mortgage  duly  executed,  and 
without  notice  of  the  former;  because  the  lands 
being  then  originally  pledged  for  the  ihoney,  and 
the  mortgagee  having  the  legal  title,  the  defective 
securities  that  could  not  prevail  at  law  should  not 
overturn  in  equity  a  security  that  was  equally  upon 
valuable  copsideration.  But  the  bonds  in  the  former 
ease  did  not  originally  take  hold  of  the  land  at  all ; 
and  when  they  were  reduced  to  a  judgment  they 
only  took  hold  of  the  land  together  with  other  things ; 
and  therefore  equity  doth  not  look  on  them  as  such 
charges  on  the  land  as  are  to  take  hold  so  imme- 
diately qn  it,  that  a  prior  defective  security  is  not 
to  be  relieved  and  set  up  against  them,  especially 
since  such  incumbrancers  did  not  take  the  land  as 
an  original  security,  but  came  in  afterwards  under 
the  person  who  was  obliged  in  conscience  to  supply 
that  defect ;  for  the  difference  between  tlie  two 
cases  turns  upon  this,  that  in  the  case  of  a  second 
valid  mortgage  we  must  in  all  manner  of  justice 
suppose  that  the  mortgagee  would  not  have  lent  if 
the  limd  had  not  been  ofifered  to  secure  his  money ; 
and  therefore  when  he  hath  the  title  at  law  it  is  no 
ciquity  to  overturn  it,  or  to  postpone  him  to  a  defec- 
tive security.  But  in  the  case  of  <fte  bonds  the 
obligees  lent  their  money  upon  the  personal  security, 
and  not  on  the  credit  of  lands,  and  therefore  when 
ihey  come  to  affect  the  lands  they  must  stand  in  the 


Chap.  Xf]        and  by  dtfective  Comeyance.  22*J 

place  of  the  person  that  ha4  made  himself  liable  in 
a>  Court  of  Equity  to  answer  and  make  good  the  de-i 
fective  security*." 

Mr.  Powell,  in  his  Treatise  on  Mortgages  (/z), 
teems  to  have  considered,  that  even  if  the  second 
mortgagee  have  noUce  of  the  prior  defective  mort- 
gage he  mrust  prevail  against  the  first  mortgagee, 
because,  he  says,  the  legal  title  was  ab  initio  in  the 
second  mortgagee,  and  equity  will  not  interfere  to 
wreet  it  firom  him  where  both  are  equally  upon  a  va- 
luable consideration  j  and  he  considers  the  next 
mentioned  case  to  have  been  decided  upon  this 
ground,  for,  he  says,  unless  the  subsequent  pur- 
chaser for  a  valuable  consideration,  in  that  case 
could  have  been  charged  with  fraud  by  reason 
of  notice,  there  appears  to  be  no  pretence  upon 
which  tlie  prior  purchaser  for  valuable  conside-' 
ration  likewise,  but  whose  title  was  defective,  CQuld 


*  It  may  perkftpa  be  fairly  doubted  whether  the  ca^e  of  Burgh 
V.  Francis  can  be  considered  an  authority  for  the  general  doctrine| 
that  equity  will  in  every  case  postpone  a  subsequent  judgment  cre- 
ditor to  a  prior  defective  mortgagee.  And  it  is  submitted,  there  are 
forcible  arguments  to  the  contrary  of  such  a  doctrine ;  for  in  the  fimt 
place,  aa  observed  by  Mr.  Fonblanque,  ( Vol.  I.  Treatise  on  Equity, 
S8.)  the  general  rule  is,  that  a  Court  of  Equity  will  not  interpose  ii^ 
prejudice  of  a  defendant  having  a  legal  interest  for  a  valuable 
consideration^  and  without  notice  of  the  plaintiffs  equity.  And 
secondly  as  the  defect  arises  from  the  neglect  of  the  mortgagee 
Uniflelfy  he  would  not  appear  entitled  to  mudi  favor  in  equity,  to 
the  pr^dice  of  a  more  prudent  creditor.  Tlie  point  however  ipust 
be  left  to  the  learned  reader's  judgment. 

(if)  Page  538, 4th  edition,  et  vide  1  Eq.  Ca.  ab.  320.  S.  P. 

.    Q  2 
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apply,  for  relief,  because,  as  between  two  purcbstsers 
upon  the  like  considerations,  that  which  has  the 
complete  title  in  law  must  prevail. 

In  this  view  of  the  case,  however,  Mr.  Powell 
was  certainly  mistaken,  for  a  mere  statement  of  the 
circumstances  will  shew  that  both  parties  were  not 
only  equally  upon  avaluable  consideration  but  had  also 
equal  equity y  which  would  not  have  been  the  case  had 
the  second  mortgagee  taken  with  notice  of  the  first  in-^ 
cumbrance,  and  in  fitct  it  is  expressly  stated  that  he 
had  not  notice.  The  circumstances  were  (a),  Richard 
Wiseman,  son  and  heir  apparent  of  Sir  Richard 
Wiseman,  intermarried  with  Winefred  Barrington, 
entitled  to  a  portion  of  4000/.,  and  brought  his  bill 
against  the  trustees  of  his  wife ;  whereupon  a  decree 
was  had  to  pay  unto  him  the  fortune  of  his  wife^ 
upon  making  a  competent  settlement,  and  upon 
failure  thereof  the  fortune  to  be  invested  in  lands  by 
the  approbation  of  the  master.  But  upon  the  mas- 
ter's report  that  no  competent  settlement  could  be 
made  by  Richard  the  son,  it  was  by  choice  of.  par- 
ties invested  in  lands  of  Sir  Richard  the  father  of 
equal  value,  part  of  which  lands  happened  to  be 
eight  acres  of  copyhold,  which  in  the  settlement 
were  limited  and  declared  apart  from  the  freehold 
to  be  to  the  use  of  the  issue  of  the  marriage,  in 
common  form  and  afterwards  in  fee  to  the  son,  with 
a  cofoenant  fvom  Sir  Richard  to  surrender  the  copy- 
hold. The  wife  died  without  issue,  and  the  son  for 
a  valuable  consideration,  mortgaged  both-  copyhold 
and    freehold    together   to    Oxwick    and    others, 

9 

(a)  Oxwick  y.  Flumery  5  B«c«  Ab.  4S« 
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plaintifiii,  but  without  any  surrender.  The  son  died, 
and  the  lands  descended  to  Eh'zabeth,  his  sister  and 
heir  at  ^aw.  The  mortgagees  foreclosed  Elizabeth" 
by  a  decree  of  the  Court,  and  entered  and  took 
possession  ;  to  whom,  being  in  possession,  Elizabeth 
released  and  confirmed  the  estate  in  fee.  Sir  Rich« 
ard,  the  father,  being  out  of  possession  of  the  pre^ 
mtses  from  the  time  of  the  settlement,  which  was 
made  thirteen  years  past,  surrendered  the  copyhold 
land  to  the  defendant  Plumer  for  a  valuable  conside- 
ration.  Plumer  was  admitted,  and  brought  his  eject- 
ment ;  and  the  mortgagees  brought  their  bills  to  be 
relieved.  The  Master  of  the  Rolls,  on  solemn  ar- 
gument, dismissed  their  bills  with  costs ;  and  held 
that  the  Court  would  not  supply  the  defect  of  a  sur- 
render against  a  person  that  came  in  by  title  upon 
surrender  of  the  same  premises*  The  case  coming 
on  to  be  reheard  before  Lord  Cowper,  he  was  of  the 
same  opinion ;  and  he  took  this  difference,  that  when 
there~are  two  persons  that  have  equal  equity^  those 
that  have  the  legal  title  shall  prevail,  because  there 
is  no  equity  to  take  from  such  persons  the  title  that 
they  have  gained  at  law ;  as  where  A.  B.  and  C.  are 
three  mortgagees,  and  C.  purchases  in  the  mortgage 
of  A.  to  secure  his  own  money  bond  fide  lent,  equity 
will  never  take  from  him  the  legal  interest  he  hath 
gained  (a).  But  if  the  contending  parties  in  equity 
have  not  equal  equity,  then  those  that  have  the 
greatest  equity  shall  prevail  against  the  legal  title^ 
4IS  if  a  creditor  takes  hold  of  the  land  by  a  feoffment 
in  mortgage  without  lively,  equity  will  supply  the 

(a)  Sed  vide  infra  pnge  235, 
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defective  eonveyance  against  a  subsequent  judgment 
creditor,  because  the  judgment  creditor  not  relying 
on  the  land  for  his  security,  he  hath  not  equal  equity 
to  have  it  applied  for  the  payment  of  his  debt  as  be 
that  took  it  in  mortgage  (a).  But  in  the  principal 
case,  where  Plumer  had  equally  lent  money, and  taken 
hold  of  the  estate  by  a  mortgage  made  with  a  legal 
surrender,  so  that  the  legal  interest  was  in  him,  the 
covenant  to  surrender  (though  prior)  could  not  be  set 
Up  against  him  who  had  no  notice  of  it^  but  Oxwick 
must  pursue  his  remedy  at  law  for  the  breach  of  the 
covenant 

And  indeed  a  case  which  is  afterwards  animad- 
verted upon  by  Mr.  Powell,  though  on  a  different 
subject,  was  decided  against  a  subsequent  pur* 
chaser,  on  the  ground  of  notice  of  the  prior  de* 
fective  mortgage  (b).  In  that  case  it  appeared  that 
a  surrender  of  copyholds  had  been  made  by  way  of 
mortgage,  which  had  become  void  for  want  of  pre* 
sentment.  Afterwards  Blincowe  (one  of  the  de^ 
fendants)  agreed  with  the  mor^agor  for  the  pur* 
chase  of  the  copyholds,  and  took  a  surrender  in  the 
name  of  Moore  (another  of  the  defendants)  who 
afterwards  agreed  to  become  the  purchaser,  and  paid 
tiie  purchase-money  without  notice  of  the  mortgage, 
and  was  admitted.  On  a  bill  filed  by  the  ex- 
ecutor of  the  mortgagee,  Moore  pleaded  he  was 
a  purchaser  for  a  valuable  consideratioti  with- 
out notice ;  but  it  was  proved  that  Blincowe  had 
notice  of  the  mortgage,  and  it  was  adjudged  that 

(a)   Vide  supra,  page  227»  note. 

{b)  Jennings  v.  Moore  and  Others,  2  Vern.  609* 
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dthdugh  Moor^  hdd  not  notice  of  tlie  mortgage, 
ilor  employed  BUncowe  originally  as  his  agent,  yet 
his  subsequent  approval  of  the  contract  made  BUn* 
cowe  his  agent  ah  origine  so  as  (o  affect  him  with 
notice,  and  he  was  decreed  to  pay  the  400/,  and  in* 
terest,  or  to  surrender  to  the  pkmtiff.  In  this  case, 
the  principle  contended  for  is  clearly  recognized,  al- 
though the  propriety  of  its  application  may  be 
doubted. 

The  restdt  of  the  cases  seems  to  be,  first,  that  if  a 
mortgage  be  made  by  tenant  in  tail  without  fine  or  com- 
mon recovery,  and  he  afterwards  levy  a  fine  or  suf^ 
fer  a  common  recovery,  though  to  difierent  uses^  he 
will  let  in  the  incumbrance.  But  if  he  become  bank- 
rupt befbre  perfecting  the  assurance,  then,  according 
to  the  case  of  Beck  v.  Welsh,  the  assurance  will  at 
law  cease  at  his  death,  although  the  soundness  of  that 
decision  may  be  fairly  questioned. 

Secondly*  If  tenant  in  tail  make  a  mortgage  with- 
out fine  or  recovery,  he  may  be ,  compelled  by  bill 
in  equity  to  perfect  the  assurance. 

Thirdly.  If  tenant  in  tail  become  bankrupt  befbre 
perfecting  the  mortgage  security,  and  there  is  a  co- 
venant for  further  assurance  in  the  mortgage  deed, 
equity  will  hold  the  assignees  bound  to  make  good 
the  defective  security,  and  will  decree  them  to  re- 
deem or  be  foreclosed,  and  to  convey  to  the  mort* 
gagee. 

Fourthly.  The  like  will  be  the  case  iti  the  instance 
of  a  defective  assurance  made  by  tenant  in  fee  or 
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other  person  having  an  absolute  interest^  ev^  with* 
out  a  covenant  for  further  assurance,  on  the  general 
equity  between  the  parties.  « 

I 

Fifthly.  It  is  said  that  creditors,  having  a  subse- 
quent valid  security,  but  amounting  only  to  a  general 
lien  on  tlie  estate  (such  as  a  judgment)  will  be  also 
bound  by  the  prior  defective  conveyance  as  their 
security  did  not  originally  affect  the  lands ;  as  will 
also  a  subsequent  mortgagee,  who  has  obtained  an 
actual  valid  assurance,  but  with  notice  of  the  prior 
defective  mortgage. 

Sixthly.  It  is  doubtful  whether  equity  will  (as 
against  the  assignees)  relieve  a  mortgagee  who 
takes  a  defective  assurance  from  a  tenant  in  tail 
without  a  covenant  for  further  assurance. 

Lastly,  it  is  clear  that  a  subsequent  mortgagee 
without  notice  will  have  preference  both  at  law  and 
in  equity  to  the  defective  assurance,  whether  taken 
from  a  tenant  in  fee  or  tenant  in  tail,  or  any  other 
person. 

,  It  is  hardly  necessary  to  repeat,  that  a  defective 
assurance  made  by  tenant  in  tail  will  not  bind  his 
issue  inheritable  under  the  entail  at  law  or  in  equity, 
whether  there  be  a  covenant  for  further  assurance 
or  not  (a). 


(a)  Stapilton  v.  Stapflton,  1  Atk.  9.     Fox  v.  Crane,  2  Vera. 
S06.    Saville's  case  cited  in  Attorney-General  ▼.   Day;  1  Ves; 
224.  and  in  Hinton  v.  Hinton,  2  Ves.  6S2.     Hayward  v.  Stilling-  , 
Heet^  1  Atk.  423. 
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CHAPTER  XI. 

Of  Mortgages  of  AdvowsonSy  Church  Livings^  JRecto^ 

ries  impropriate^  and  Tythes. 

An  advowson  is  by  no  means  an  eligible  subject  for 
mortgage,  for  it  produces  no  profit.  It  has  been  al- 
ready mentioned  (a)  that  on  the  living  becoming  va« 
cant,  the  mortgagor  has  a  right  to  nominate,  and 
may  compel  the  mortgagee  to  present  his  nominee, 
although  there  be  an  express  agreement  between 
them  to  the  contrary  (6),  and  this  doctrine  applies 
whether  the  advowson  be  appendant  or  in  gross  (c). 

As  the  mortgagee  cannot  present  on  an  avoidancet 
it  has  been  recommended  that  he  should  file  his  biH 
in  equity  for  a  sale  (d).  But  it  is  submitted  that 
even  under  the  direction  of  a  Court  of  Equity,  a  sale 
of  an  advowson  cannot  be  made  while  vacant,  so  as  to 
carry  the  next  turn  to  present,  contrary  to  the  decid- 
ed cases  in  matters  of  simony. 

If  the  mortgagee  presents,  and  his  clerk  is  in- 
ducted, the  mortgagor  may  file  his  bill  to  compel 
resignation,  but  the  bill  must  be  filed  within  six 
months  from  the  death  of  the  last  incumbent,  or  it 
will  be  dismissed  (e).     A  m<»tgage  of  an  advowson 


(a)  Supra,  59.>  and  the  cases  there  cited. 

(b)  Mackenzie  ▼•  Robinson^  5  Atk.  558. 

(c)  Ibid,  suprom 
{d)  Ibid.  supra» 

[e)  Gardiner  v.  Griffith,  2  P.  Wms.  40^. 
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should  always  include  a  power  of  sale  and  be  made 
in  fee. 

The  13  of  Eliz.  cap.  20.  enacted,  that  no  lease  of 
any  benefice  with  cure,  should  endure  longer  than 
while  the  lessor  should  be  resident  attd  serving  the 
cure  of  such  benefiee,  without  tbaenoe  above  eighty 
days  in  any  one  year,  &c«  ^^  and  tliak  all  cbargjngs 
of  such  benefice  with  cure  thereafter,  with  aHy  pen* 
sioa  or  with  any  profit  out  of  the  aaaie»  to  he  yielded 
and  taken  thereafter  to  be  made,  other  than  renter  to 
be  received  upon  leases  thereafter  to  be  madei,  aC«^ 
cording  to  the  meaning  of  that  Act,  sheidd  be  tUkt^ 
void.*^  By  the  3  Car.  I.,  cap.  4.  sec.  2.  this  Act  was 
made  perpetual. 

In  a  c^e  in  the  King^a  Bench  (a),  it  appeared  that 
an  annuity  had  been  granted  out  of  a  rectory,  with 
a  demise  for  a  term  of  years  to  a  trustee  for  securing 
it,  and  with  a  covenant  and  warrant  of  attorney  to 
confess  judgment  as  collateral  securities.  The  judg# 
ment  had  been  entered  up,  and  a^.  Ja.  de  bonis  ec» 
ckshstidSy  and  a  capias  ad  sati^aciendamf  obtained. 
On  a  rule  to  shew  caose,  why  the  grantor  should  not 
be  (Hschafged  out  of  execution)  and  the  deed  and 
warrant  of  attorney  and  judgment  vacatedy  and  the 
Ji.Jk.  set  asido)  it  was  argued  lor  the  grantee  that 
allowing  the  grant  to  be  void  within  the  statute,  the 
covenant  and  warrant  of  attorney  were  good.  On 
the  other  hand  it  was  ui^d,  that  the  grant  was  void 


« 1  < « < 


(a)  Mouys  v.  Leake  and  another ,  8  Term  Rep.  41 1  • 
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by  the  comittoa  law^  the  canon  law,  and  the  statute 
law,  and  that  if  the  grant  was  void,  the  coyenant  and 
warrant  of  attorney,  being  collateral  securities  for 
die  same  annuity,  were  void  also.  Lord  Kenyon  in 
delivering  the  judgment  of  the  Court,  said,  that  he 
was  not  prepared  to  say,  that  the  statute  of  the  15 
EKz.  cap.  20.  might  not  extend  to  that  case,  but  he 
denied  the  consequence^  that  therefore  the  present 
nde  must  be  made  absolute ;  for  even  admitting  that 
every  thing  that  was  done  by  the  defendant  to 
charge  or  afiect  the  living  was  absolutely  void,  still 
the  defendant's  argument  was  not  true  in  its  extent: 
for  if  it  were  so,  what  was  to  become  of  all  the  pro^ 
cess  dc  bams  ecclesiasticis  f  The  transaction  was  ntoit 
malum  in  se  ;  and  a  deed  which  was  intended  to  Ppe^ 
rate  one  way,  might  operate  another  way,  ut  res  ma" 
gis  vakat  guam  per^at,  if  honesty  required  it ;  then 
why  might  not  the  deed  have  effect  as  a  personal  se<* 
cttrity  against  the  grantor,  containing  as  it  did  a  co- 
venant to  pay  the  annuity?  His  lordship  said,  h^ 
would  not  however  give  any  judicial  ofnnion,  whe-' 
ther  or  not  the  deed  was  void  by  the  statute  of  £li- 
zabeth,  wliieh  certain^  contained  some  wry  strong  ex^ 
p^essions* 

It  appears  remarkable,  that  the  objection  taken  to 
the  annuity,  in  the  case  of  Mouys  v.  Leake,  vi^.  that 
the  diarge  tiras  ipso  facto  void  under  the  statute, 
does  not  seem  to  have  been  urged  in  some  preceding 
cases  relating  to  the  same  subject.  Thus,  in  a  case 
before  Ix)rd  Mansfield  (a),  a  creditor  was  in  posses- 


(a)  Doe  y.  Mean,  Co^p.  129. 
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sion  under  a  sequi^tration ;  an  annuity  creditor 
brought  ejectment  upon  a  prior  demise  of  the  rec- 
tory for  securing  the  annuity  ;  the  judgment  ere- 
ditor  pleaded,  that  the  demise  was  avoided  by  80 
days'  non-residence  of  the  rector,  and  judgment  was 
given  accordingly ;  but  it  does  not  appear,  that 
either  the  court  or  the  bar  considered  the  grant  to 
be  absolutely  void  independendy  of  the  non-resi- 
dence; the  like  observation  applies  to  a  case  in 
Ambler  (a),  in  which  a  mortgage  of  a  rector's 
stipend,  settled  by  Act  of  Parliament  in  lieu 
of  tithes,  and  collected  by  an  assessment  on  the  in* 
habitants,  and  assigned  by  the  rector  to  the  mortga- 
gee, was  preferred  to  subsequent  judgment  creditors 
who  had  obtained  sequestration* 

By  the  4Sd  of  Geo.  IIL  cap.  84.,  the  IS  Eliz* 
cap.  20.  and  3  Car.  1.  cap.  4.  sec.  2.  were  wholly  re- 
pealed. The  57  Geo.  III.  cap.  99.  has  repealed  the  45 
Geo.  III.  cap.  84.  and  also  repealed  part  of  the  IS  Eliz. 
cap.  20.  but  has  not  repealed  in  terms  the  clause  re- 
lating to  the  charging  of  livings,  and  therefore  if 
that  clause  is  to  be  considered  an  independent  clause 
and  operating  in  the  mode  contended  for  in  Mouys 
v.  Leake,  it  is  submitted  that  a  questi9n  may  still 
arise,  whether  by  the  repeal  of  the  43  Geo.  III.*cap. 
84.,  and  only  a  partial  repeal  of  the  13  Eliz.  cap.  20. 
not  extending  to  the  charging  clause  in  that  Act,  the 


{a)  Errington  v.  Howard,  Amb.  485,  et  tide  Doe  t.  Barber,  8 
Term  Rep.  749.  Brown  v.  Rose,  6  Taunt.  123.  Arbuckle  t.  Cow* 
tan,  3  Bos.  and  Pull.  321. 
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prohibition  against  the  incumbering  of  church  liv- 
ings has  not  revived,  except  by  way  of  sequestration* 
To  avoid  this  doubt,  a  charge  upon  a  benefice  should 
always  be  attended  by*  a  warrant  of  attorney  to  con« 
fess  judgment  and  sequestrate  the  living. 

It  is  usual  to  make  the  charge  by  demise  for  a 
term  of  years  if  the  incumbent  shall  so  long  live,  with 
a  covenant  that  he  will  not  resign  or  do  any  act  to 
vacate  the  living  without  the  consent  of  the  incum- 
brancer, and  that  if  he  is  promoted,  he  will  forthwith,' 
at  his  own  costs,  execute  a  deed  charging  his  new 
benefice  with  the  incumbrance  (a). 

Rectories  impropriate  and  tythes  m  lay  hands  are 
subject  to  the  like  mode  of  mortgage  as  any  Other 
species  of  real  estate. 


• 

(a)  For  a  precedent  of  such  a  coyenant^  see  Appendixi  No.  5. 
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CHAPTER  XIL 
C^  Mortgages  of  ^  Equity  of  RedompHon. 

Thc;  nature  of  an  equity  of  redemption,  its  rights 
and  incidents  have  been  already  explained  (a)* 

It  has  been  shewh^  that  although  at  first  it  was 
contended  that  an  equity  of  redemption  was  a  mere 
rights  yet  that  equity  adhering  to  the  principles  of 
the  civil  law^  which  considered  the  borrower  the 
owner  of  the  pledge  until  debarred  by  judicial  sen- 
tence and  looking  at  the  substance  and  not  at  the 
form  o£  things^  held  the  mortgagor,  as  in  the  civil 
law,  the  real  owner  of  the  land  until  decree  of  fore- 
closure, and  possessed  of  it  in  his  ancient  and  origi- 
nal right,  and  consequently  that  the  equity  of  redemp- 
tion was  an  estate  in  the  land,  and  the  person  entitled 
to  it  the  real  owner  of  the  land,  and  the  mortgage 
personal  assets. 

An  equity  of  redemption  therefore,  as  already  ex- 
plained (6),  being  the  ancient  estate  in  the  land,  may 
be  itself  the  subject  of  mortgage  toties  quoties^  until 
equity  debars  the  mortgagor  of  his  equitable  estate. 


(a)  Vide  Book  l.cap.  4. 
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Ac;  bettrees  vrnt  ^ttUtUe  incumbraneers,  it  is  a 

iQAKioi  in  equity,  qui  prior  e$t  tempore  potior  est 

juTfia).     Oa   this  principle,  each  mortgagee  of 

the  equity  of  redemption  has  preference  accoidiqg 

to  his  priority  in  ti«ie  (h). 

But  as  remarked  by  Mr.  Fonblanque  (c)  this  rule  is 
applicable  to  tnere  equities^  for  there  is  another 
important  principle  that  must  be  borne  in  mind, 
\iz.  that  where  equities  are  equal,  the  law  must  pre- 
vail (/f),  of  which  more  will  be  hereafter  said  in  its 
proper  place  in  the  chapter  on  the  equitable  doctrine 
of  tacking.  jSquity  therefore  will  not  deprive  a  bond 
Jide  mortgagee  of  an  advantage  obtained  by  him  ^t 
law  by  a  conveyance  of  the  legal  estate,  or  an  assign* 
ment  of  a  prior  jiklgment  or  statute  (e)  provided  he 
did  not  obtain  the  conveyance  of  the  legal  estate 
after  a  decree  to  account,  and  provided  at  the  time 
of  advancing  his  money  he  had  not  notice  of  the 
mesne  incumbrancer,  althoii^h  he  should  afterwards 
obtain  notice  of  the  charge,  prior  to  obtaining  his 
legal  protection  (J^).  In  the  case,  however,  of  a 
vendee  advancing  his  money  on  a  contract  for  sale, 
notice  of  a  prior  equitable  charge  before  the  con« 
veyance,  will,  it  is  said,  bind  him  (g)* 


{a)  Sttpra^eOp 

{h)  Brace  V.  Duchess  of  M«rH)orou{li,  t  P.  Wnv.  29i. 

{c)  Vide  I  Fonb.  $W. 

(d)  Francis' 14th  Maxim. 

(e)  Vide  Brace  v.  Duchess  of  Marlborough,  supra'> 
If)  See  Wordey  ▼.  Birkhead,  2  Ves.  57  S. 

(g)  Vide  Wig^  v.  Wigg,  1  Atk.  382.  and  S  P.  Wms.SOf.  note. 

6 
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The  consequence  of  the  before  mentioned  rule  in 
equity^  viz.  that  where  equities  are  equals  the  law 
must  prevail,  is,  that  a  mortgagee  of  the  equity  of  re- 
4emption  may  be  postponed  to  a  subsequent  mort* 
gagee,  who  having  advanced  his  money  without  no« 
tice,  afterwards  (although  then  with  notice )  obtains 
possession  of  the  legal  estate.  From  this  results  a 
disadvantage  and  even  danger  in  taking  a  mortgage 
of  an  equity  of  redemption,  against  which  it  is  di& 
ficult  to  guard.  An  idea  was  indeed  thrown  out  by 
Lord  Eldon  in  Mackreth  v.  Symmons,  which  if  esta« 
blished  as  law  would  afford  great  protection  to  the 
first  equitable  mortgagee,  viz.  that  notice  given  to  a 
first  mortgagee. shall  affect  the  third  mortgagee,  who 
having  advanced  his  money  without  notice  of  a  se» 
cond  mortgage  shall  afterwards  pay  off  the  first 
mortgage.  If  this  be  law  then  a  mortgagee  of 
the  equity  of  redemption  may  protect  himself  by 
express  notice  given  to  the  first  mortgagee,  which 
notice  will  effectually  prevent  a  third  mortgagee 
from  availing  himself  of  a  transfer  made  to  him  of 
the  legal  estate  (a). 

Another  disadvantage  attending  a  mortgage  of 
an  equity  of  redemption  is,  that  the  first  mortgagee 
may,  previously  to  the  second  mortgage,  or  even  sub- 
sequently to  it  if  without  notice,  make  further  ad- 
vances to  the  mortgagor,  all  of  which  (as  also  judg- 
ment or  statute  debts')  (b\.  he  will,  as  hereaft;er  ex- 


(a)  Vide  infra  chapter  notice  ct  quiere* 

(b)  Brace  V.  Duchesi  of  Marlboroughi  supra^ 
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plained,  be  entitled  to  tack  to  his  original  mortgage 
in  preference  to  the  subsequent  mortgagee.  To 
guard  against  this  mischief,  it  is  incumbent  on  a 
person  lending  money  on  an  equity  of  redemption 
first  to  make  inquiry  of  the  prior  mortgagee  into 
the  amount  of  his  demand,  and  secondly  to  give 
•him  express  notice  of  the  proposed  mortgage^ 
And  it  will  be  advisable  if  practicable ^  i.  e.  if  the 
iirst  mortgagee  will  permit,  to  put  notice  of  the  se- 
icond  mortgage  on  the  principal  title  deed,  such  as 
the  conveyance  to  the  mortgagor  or  the  like,  for 
otherwise  the  mortgagor  might  redeem  the  first  mort- 
gage and  convey  the  legal  estate  to  a  stranger  without 
notice  who  would  thus  gp.in  a  preference  to  the  prior 
equitable  mortgagee. 

Another  disadvantage  attending  a  mortgage  of  an 
equi^  of  redemption  is  that  if  the  mortgagor  shall  af- 
terwards redeem  and  take  a  conveyance  to  himself, 
he  will,  it  may  be  thought,  let  in  his  widow's  right 
to  dower,  and  even  his  judgment  and  statute  creditors, 
in  preference  to  the  equitable  mortgagee  (a). 

A  fuither  disadvantage  is  that  the  mortgagee  has 
no  l^al  remedy,  so  far  as  respects  the  estate,  for  en* 
forcing  payment  of  principal  or  interest,  but  is  driven 
fat  relief  to  his  suit  in  equity. 

Another  disadvantage,  against  which  no  prudence 
«ui  guard,  is  that  the  mortgagor  may  secretly  have 


{a)  Sed  quare  et  mde  supra^  page  ^25* 

a 
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executed  prior  mortgages  of  the  equity.  For  so  gross 
iL  fraud  the  legislature  has  enacted  his  right  of  re- 
demption shall  be  utterly  lost.     The  4f  and  5  Wm. 
S.  c.   16.  after  reciting  tliat  great  frauds  and  de- 
ceits are   too  often  practised  by   necessitous  and 
evil   disposed   persons   in    borrowing   nooney,   and 
giving  judgments,  statutes,  and  recognizances  prU 
vately,  for  securing  the  repayment  of  the  said  mo- 
ney, and  the  same  persons  do  afterwards  borrow  mo- 
ney upon  security  of  their  lands  of  other  persons, 
and  do  not  acquaint  the  latter  lender  thereof  with  the 
same,  whereby  such  late  lender  is  very  often  in  dan- 
ger to  lose  his  whole  money,  or  forced  to  pay  off  the 
debts  secured  by  the  said  judgments,  statutes,  and 
recognizances  before  they  can  have  any  benefit  of 
«the  said  mortgages ;  and  that  divers  persons  do  many 
times  mortgage  their  lands  more  than  once  without 
giving  notice  of  their  first  mortgage,  whereby  lenders 
of  money  upon  second  or  afler  mortgages  do  often 
lose  their  money  and  are  put  to  great  charges  in  suit 
and  oth6i*wise,  enacts,  **  That  if  any  person  shall  bor- 
row any  money  or  for  any  other  valuable  considera* 
tion,  for  the  payment  thereof,  voluntarily  give,  ac- 
knowledge, permit,  or  suffer  to  be  entered  against  him 
or  them  one  or  more  judgment  or  judgments,  star 
tute  or  statutes,  recognizance  or  recognizances  to  any 
person  or  persons,  creditor  or  creditors,  and  if  the 
said  borrower  or  borrowers,  debtor  or  debtors,  shall 
afterwards  take  up  or  borrow  any  other  sum  or  sums 
of  money  of  any  other  person  or  persons,  or  for  other 
valuable  consideration  become  indebted  to  such  per- 
son or  persons,  and  for  securing  the  repayment  and 
discharge  tliereof,  shall  mortgage  his  her  or  their 
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lands  or  tenements  or  any  part  thereof  to  the  said 
second  or  other  lender  or  lenders  of  the  said  money» 
creditor  or  creditors,  or  to  any  other  person  or  persons  - 
in  trust  for  or  to  the  use  of  such  second  or  other 
lender  or  lenders,  creditor  or  creditors,  and  shall  not 
give  notice  to  the  said  mortgagee  or  mortgagees  of 
the  said  judgment  or  judgments,  statute  or  statutes, 
recognizance  or  recognizances  in  writing  under  his, 
her,  or  their  hand  or  hands  before  the  execution  of 
die  said  mortgage  or  mortgages,  unless  such  mort* 
gagor  or  mortgagors,  his,  her,  or  dieir  heirs  upon  no- 
tice  to  him,  her,  or  them  given  by  tlie  mortgagee  or 
mortgagees  of  the  said  lands  and  tenements,  his,  her, 
or  their  heirs,  executors,  administrators,  or  assigns  in 
writing  under  his,  her,  or  their  hands  and  seals  attest- 
ed by  two  or  more  sufficient  witnesses,  of  any  such 
former  judgment  or  judgments,  statute  or  statutes, 
recognizance  or  recognizances,  shall  within  six  . 
months  pay  off  and  discharge  the  said  judgment  or 
judgments,  statute  or  statutes,  recognizance  or  re- 
cognizances, and  all  interest  and  charges  due  there- 
upon, and  cause  or  procure  the  same  to  be  vacated 
or  discharged  by  record,  that  then  the  mortgagor  or 
mortgagors  of  the  said  lands  and  tenements,  his,  her, 
or  their  heirs,  executors,  administrators,  or  assigns 
shall  have  no  benefit  or  remedy  against  the  said  mort- 
gagee or  mortgagees,  his,  her,  or  their  heirs,  execu« 
tors,  administrators,  or  assigns,  or  any  of  them,  in 
equity  or  elsewhere,  for  redemption  of  the  said  lands 
and  tenements,  or  any  part  thereof,  but  the  said 
mortgagee  and  mortgagees^  his,  her,  or  their  heirs, 
executors,  administrators,  and  assigns,  shall  and  may 
hold  and  enjoy  the  said  lands  and  tenements  for  such 

a* 
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Estate  and  term  therein  as  were  or  was  granted  and 
settled  to  the  said  mortgagee  or  mortgagees  against 
the  said  mortgagor  or  mortgagors,  and  all  person  and 
persons  lawfully  claiming  from,  by,  or  under  him, 
her,  or  them  freed  from  equity  of  redemption,  and  aa 
fully  to  all  intents  and  purposes  whatsoever,  as  if  the 
same  had  been  purchased  absolutely  and  without  any 
power  or  liberty  of  redemption/'  And  further,  "  that 
if  any  person  shall  mortgage  any  lands  or  tenements 
to  any  person  or  persons  for  security  of  money  lent 
or  otherwise  accrued,  or  become  due,  or  for  other 
valuable  consideriations,  and  if  the  said  mortgagor  or 
mortgagors  shall  again  mortgage  Ae  same  lands  or  te^- 
nemenis  or  any  part  thei^eqf  to  any  other  person  or  per- 
sons for  valuable  consideration  (the  said  former  mort-^ 
gage  being  in  force  and  not  discharged)  and  shall 
not  discover  to  the  said  second  or  other  mortgagee 
or  mortgagees  or  some  or  one  of  them,  the  former 
mortgage  or  mortgages  in  writing  under  his,  her,  or 
their  hands,  that  then  and  in  those  cases  also,  the 
said  mortgagor  or  mortgagors,  his,  her,  or  their  heirs^ 
executors,  administrators,  or  assigns,  shall  have  no 
relief  on  equity  of  redemption  against  the  said  second 
or  after  mortgagee  or  mortgagees,  his,  her,  or  their 
heirs,  executors,  administrators,  or  assigns,  upon  the 
said  after  mortgage  or  mortgages,  but  that  sach 
mortgagee  or  mortgagees,  his,  her,  or  their  heirs, 
executors,  administrators,  and  assigns,  shall  and  may 
hold  and  enjoy  such  more  tl>an  once  mortgaged  lands 
and  tenements  for  such  estate  and  term  therein  as 
were  or  was  granted  and  conveyed  by  the  said  mort- 
gagor or  mortgagors,  against  him,  her,  or  them,  his, 
her,  or  their  heirs,  executors,  or  administrators  re- 
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spectively,  freed  from  equity  of  redemption,  and  as 
fiilly  to  all  intents  and  purposes  as  if  the  same  had 
been  an  absolute  purchase,  and  without  any  powec 
or  liberty  of  redemption/* 

But  it  provides  that "  if  it  shall  so  happen  that  there 
be  more  than  one  mortgage  at  the  same  time  made 
by  any  person  or  persons,  to  any  person  or  persons,  ^ 
qf  the  same  lands  and  tenements^  the  several  late  or  * 
Under  mortgagees,  his,  her,  or  their  heirs,  executors, 
administrators,  or  assigns  shall  have  power  to  redeem 
any  former  mortgage  or  mortgages  upon  payment  of 
the  principal  debt,  interest,  and  costs  of  suit  to  the 
prior  mortgagee  or  mortgagees,  his,  her,  or  their 
heirs,  executors,  administrators,  or  assigns.  And  also, 
that  nothing  in  the  act  contained  shall  be  construed 
to  bar  any  widow  of  any  mortgagor  of  lands  or  tenci- 
ments  from  her  dower  and  right  in  or  to  the  said 
lands,  who  did  not  legally  join  with  her  husband  in 
such  mortgage,  or  otherwise  lawfully  bar  or  exclude 
herself  from  such  her  dower  or  right. 

It  will  be  seen  that  the  language  of  tlie  statute  is 
confined  to  a  second  mortgage  of  the  same  landSyB^nd 
that  the  legislature  does  not  appear  to  have  contem- 
plated that  other  estates  might  be  also  comprized  in 
the  second  mortgage.  To  such  cases,  it  has  been  held, 
the  statute  being  penal  does  not  apply  (a),  unless  the 
property  joined  with  the  equity  of  redemption  is  so 
inconsiderable  that  its  introduction  into  the  mort- 


(a)   Stafford  v.  Selby,  2  Vern.  589.  Eq.  Ca.  Ab.  320.  PI.  5. 
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gage  was  palpably  fraadulent,  and  for  the  mere  pur« 
pose  of  affofding  a  pretext  for  the  evasion  of  tlie 
statute.  The  case  of  Stafford  v.  Selby  also  deter- 
mined, that  to  comply  with  the  directions  of  the 
statute,  the  mortgagor  must  give  the  second  mort- 
gagee notice  in  writing  under  his  hand  of  all  the 
prior  incumbrances ;  and  that  an  assignee  of  the 
second  mortgage,  as  well  as  a  subsequent  mortgagee 
redeeming  the  second  mortgage,  has  the  benefit  of 
the  statute.  But  that  to  entitle  a  second  mortgagee 
to  the  advantage  of  the  statute,  he  must  come  into 
court  with  clean  hands  and  free  from  fraud. 

The  reader  will,  of  course,  not  confound  a  legal 
reversion  expectant  on  a  mortgage  term  with  an  equity . 
of  redemption.  It  has  been  already  explained  (a), 
that  the  former  is  legal,  and  the  latter  equitable  as- 
sets. To  a  mortgage  in  fee  therefore  after  a  mort-. 
gage  for  a  term  of  years,  the  preceding  remarks  do 
not  apply,  for  such  a  mortgage  will  of  course  take 
precedence  of  mere  equitable  incumbrances.  But 
even  to  a  mortgage  of  such  a  nature,  without  some 
degree  of  precaution,  a  degree  of  hazard  attaches,  for 
the  first  mortgagee  may  continue  to  make  advances 
to  the  mortgagor  after  the  date  of  the  mortgage  in 
fee,  either  on  his  original  security,  or  on  judgment  or 
statute  security  (6) ;  all  of  which  he  will  be  entitled  to 
tack,  unless  he  had  notice  of  the  second  mortgage ; 
and  even  a  subsequent  mortgagee  of  the  mere  equity 


(fl)  Supra,  57* 

(b)  Brac^  V.  the  Duchess  of  Marlborough,  Vvj^ra. 
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of  redemption  might  obtain  an  advantage  over  the 
mortgagee  of  the  legal  reversion,  by  procuring  an  as- 
signment of  the  first  mortgage  to  which  he  might 
tack  his  equitable  charge  if  he  had  not  notice  of  the 
intervening  mortgage  at  the  time  of  advancing  his 
money.  To  guard  against  the  first  of  these  dangers, 
it  is  proper  for  the  mortgagee  of  the  legal  reversion 
to  make  the  like  inquiries  of  the  mortgagee  of  the 
term,  and  to  give  him  the  like  notice  as  above  men- 
tioned in  the  case  of  a  mortgage  of  the  equity  of  re- 
demptiom  And  against  the  second  danger,  he  would 
be  in  part  likewise  protected  by  the  notice  to  the 
first  irtortgagee  if  the  principle  suggested  by  Lord 
Eldon  in  Mackreth  v.  Symmons  be  law. 

It  is  also  proper  here  to  remark  that,  although  it 
has  been  decided  (a)  that  an  equitable  mortgage  is  not 
within  the  general  order  of  the  8th  of  March,  1 794  (&), 
for  sale  of  the  mortgage  premises  on  application  by 
the  mortgagee,  to  the  commissioners  of  bankrupt;  yet 
it  must  be  understood,  that  the  decision  in  question 
does  not  apply  to  an  actual  mortgage  either  of  a  trust 
estate,  or  of  an  equity  of  redemption,  but  to  that  class 
of  cases  in  which  the  mortgage  arises  from  the  infe- 
rence of  equity,  such  as  s^n  equitable  mortgage  by  de- 
posit of  title  deeds  and  the  like ;  or  in  other  words, 
that  it  does  not  apply  to  a  mortgage  of  the  equity,  but 
to  an  equitable  mortgage. 


(a)  Ex  parte  Payler,  16  Vei.  Jua.  434. 
{b)  Sec  Appendix,  No.  VI. 
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CHAPTER  XIII. 

Of  Equitable  Lien  on  Landed  Estate. 

If  a  vendor  convey  his  estate  to  the  vendee  without 
receiving  payment  of  any  or  having  received  part  only 
of  the  purchase-money,  although  the  consideration  is 
upon  the  face  of  the  instrument  expressed  to  be  paid^ 
and  byareceipt  indorsed  on  the  deed  acknowledged  to 
be  received  (fl),  in  equity  the  vendee  becomes  a  trustee 
for  the  vendor  for  the  amount  of  the  money  unpaid(&)9 
and  the  vendor  has,  by  an  implied  con^roc^ between  him 
and  the  vendee,  an  equitable  lien  on  the  estate  for  the 
amount  of  the  money  (c).  In  like  manner,  if  a  vendee 
advance  all  or  any  part  of  the  money  to  the  vendor, 
and  the  contract  is  broken  o£P,  an  implied  contract 
arises,  by  which  the  vendee  has  alien  on  the  land  (d). 
And  the  lien  will,  in  either  case,  bind  the  lands  in 
the  hands  of  the  party  himself  and  his  heirs,  and  also 


(fl)  See  Mackreth  v.  Symmons,  15  Ves.  Jun.  8S7.  Coppin  r. 
Coppin,  2  P.  Wms.  291.  But  the  receipt  is  conclusire  at  law 
tmless  merely  fraudulent.  Rowntree  v.  Jacob,  2  Taunt  14-1. 

(h)  PoUe^fen  v.  Moore,  3  Atk.  272.  Blackburn  v.  GregtoD,  1 
B.  C.  C.  424. 

(c)  Blackburn  v.  Gregson,  1  B,  C.  C.  420.  Mackreth  v.  Sym- 
mons, 15  Yes.  jun.  349.  Cowdl  v.  Simpson,  16  Ves.  jun.  279. 
Smith  V.  Hibbard,  2  Dick.  740.  Harrison  v.  Southcote,  2  Ves. 
389.    Chapman  v.  Tanner,  1  Vern.  267. 

(rf)  See  Burgess  v.  Wheate,  1  BL  150.  Lacon  ▼•  Mertins,  S 
Atk.  4. 
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of  volunteers,  and  bond  fide  purchasers  mtk  notice 
claiming  under  him  {a\  But  this  implied  contract 
may  be  rebutted  by  clear  and  irresistible  evidence 
shewing  the  intention  of  th^  parties,  that  the  estate 
^all  not  be  a  security  for  the  money  {V).  The  ques- 
tions in  die  books  relating  to  equitable  liens  on  real 
estate  have  principally  turned  on  this  point. 

In  die  older  cases  (c)  it  seems  to  have  been  consi- 
dered that  the  taking  of  any  security,  although  merely 
personal,  such  as  a  bond,  promissory  note,  or  the  like, 
was  proof  of  the  intention  of  the  parties,  that  the 
Uen  should  not  subsist,  and  even  so  late  as  in  the 
case  of  Nairn  v.  Frowse  ((Q,  the  master  of  the  rolls 
considered  the  point  as  still  open.  The  contrary 
however  is  now  determined,  and  it  is  settled  that 
a  mere  personal  security,  whether  a  bond(e),  bill 
of  exchange  (jT),  promissory  note  (gr),  or  the  like^ 
without  more  (A),  will  not  of  itself  be  sufficient  to 
remove  the  equitable  lien. 

« 

The  difficulty  is  in  ascertaining  what  act  is  suffi. 

(a)  Mackreth  y.  Symmoiuiy  15  Yes.  jun.  SS7.  Walker  v.  Ptes- 
wick,  2  Vet.  682.  Eltiot  v.  Edwards,  S  Bos.  and  Pull.  IBS. 
Gibbons  v.  Baddall,  2  Eq.  Ca.  682. 

{V)  15Ve8.jun.341. 

(c)  Fawell  v.  Heelis/Amb.  724.  1  B.  C.  C.  422.  note.  2  Dick. 
425.    Bond  v.  Kent,  2  Vem.  281.    1  Fonb.  158. 

(if)  6  Yes.  jiffi.  752. 

{t)  Heam  v.  BoteleiSy  Caiy  Rep.  Cha.  25. 

(/)  Hughes  V.  Kearney,  1  Scb.  and  Le£  186.  Grant  v.  Mills,  2 
Yes.  and  Bea.  809.  Tdn  parte  Peate,  1  Madd.  846. 

{g)  Gibbons  v.  Baddall,  supra. 

(A)  Mackreth  ▼.  Symmons,  supra. 
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cient  for  such  purpose  short  of  an  express  agreement. 
Lord  £Idon  in  Mackreth  v«  Synin)ons(a)  observes^ 
^*  the  more  modern  authorities  upon  this  subject  have 
brought  it  to  this  inconvenient  state :  that  the  ques- 
tion is  not  a  dry  question  upon  the  fact,  whether  a 
security  was  taken,  but  it  depends  upon  the  circum- 
stances of  each  case,  whether  the  court  is  to  infer 
that  the  h*en  was  intended  to  be  reserved,  or  that  ere* 
dit  was  given,  and  exclusively  given,  to  tlie  person 
from  whom  the  other  security  was  taken."  In  Nairn 
v.  Frowse  {b)  the  vendee  transferred  long  annuities, 
witli  an  agreement  that  if  the  price  did  not  rise 
witliin  two  years,  so  that  the  stock  might  be  sold 
for  2200/.,  the  vendee  would  make  good  the  defi- 
ciency. The  stock  sold  for  less  than  2200/. ;  the 
vendor  claimed  a  lien  for  the  difference ;  but  tlie 
master  of  the  rolls  thought  this  transaction  a  sufficient 
evidence  of  intention  that  the  lien  should  not  subsist. 
Of  this  decision.  Lord  Eldon  in  Mackreth  v.  Sym- 
mons  hardly  seems  to  approve,  considering  that  a 
vendor  might  be  inclined  to  give  a  vendee  a  chance 
of  the  benefit  of  the  rise  without  parting  with  the 
equitable  lien  (c). 

A  mortgage  of  other  lands  for  the  whole  or  part 
of  the  purchase-money  (rf),  or  a  mortgage  of  the  pur- 
chased estate  £br  part  of  Uie  purchase-money,  per- 
mitting the  rest  to  remain  on  personal  security  (e),  has 


(a)  15Ve8.juii,S50. 

(b)  6  Ves.  jun.  75i. 

(c)  15Ve8.jun.  S49. 

{d)  Nairn  v.  Prowse^  supra^ 
(e)  Bond  v.  Kent,  2  Vern.  2S1. 
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also  been  lliought  sufficient  for  the  purpose  of  dis- 
charging the  equitable  lien  on  the  purchased  estate 
in  the  first  instance  wholly,  and  in  the  second  instance 
to  the  amount  of  the  money  remaining  on  the  per- 
sonal security.  But  the  former.  Lord  Eldon  does 
not  seem  to  hold  quite  conclusive  (a),  notwithstanding 
the  opinion  of  the  master  of  the  rolls  in  Nairn  v« 
Frowse,  that  it  could  be  hardly  thought  it  was  in- 
tended the  party  should  have  a  double  mortgage. 
The  latter  may  certainly  be  admitted  to. carry  almost 
irresistible  evidence  of  intention  that  the  money  on 
the  personal  security  should  not  form  a  lien  on  the  es- 
tate. 

Mr.  Sugden  in  his  Treatise  on  Vendprs  and  Pur* 
chasers  (i)  appears  to  think,  that  the  doctrine  of  equi- 
table lien  extends  to  the  case  of  an  estate  sold  in 
consideration  of  an  annuity  secured  by  bond  or 
covenant ;  and  cites,  as  an  authority,  the  case  of 
Tardiff  v.  Scrughan  (c)  heard  before  Lord  Camden, 
in  which  a  father  conveyed  his  estate  to  his  two 
daughters  as  joint  tenants  in  fee  in  consideration  of  an 
annuity  secured  by  their  joint  bond ;  one  daughter 
conveyed  her  moiety  to  her  husband  for  life,  and  it 
was  decreed  the  husband  should  keep  down  a  moiety, 
of  the  annuity.  But  it  is  submitted,  that  the  cases 
of  an  annuity  and  of  the  purchase-money  remaining 
wholly  or  in  part  unpaid,  are  not  analogous ;  the 


(a)  SVe8.jun.S41. 
(6)  Page  442»  4th  Edit. 
(0  1  B.  C.  C.  42S. 
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equity  in  the  latter  case  arises  from  a  contract  unexe^ 
cuted  or  only  in  part  performed,  which  converts  the 
vendee  into  a  trustee  ;  but  in  the  case  of  the  annuity 
the  contract  is  executed  when  the  secmity  is  giveiL 
Equity  no  longer  has  ground  for  its  jurisdiction,  and  it 
'  is  impossible  to  conceive  an  implied  contract  for  the 
security  of  the  annuity  on  the  land,  contrary  to  the 
clear  and  avowed  agreement  of  the  parties  carried 
into  full  execution,  that  it  shall  be  secured  by  bond 
or  covenant.  Lord  £ldon  in  Mackreth  v.  Sym- 
mons  (a)  disapproved  the  doctrine,  and  decided  in 
opposition  to  it.  We  may  therefore  now  consider 
that  in  the  case  put  of  an  annuity  secured  by  bond 
or  covenant,  a  lien  does  not  subsist  on  the  pur- 
chased estate. 

* 

A  question  is  also  raised  by  Mr.  Sugden  (i),  tvx. 
whether  the  equity  extends  to  afiect  third  persons,  as 
to  give  the  vendor  a  preference  to  a  subsequent 
equitable  mortgagee  with  deposit  of  title  deeds.  He 
considers  the  case  of  Stanhope  v«  Earl  Vemey(c), 
to  be  analogous,  in  which  I/Mrd  Northington  held, 
that  a  declaration  of  trust  of  a  term  in  &vour  of  a 
person,  was  tantamount  to  an  actual  assignment,  un-> 
less  a  subsequent  incumbrancer,  bondjide  and  without 
notice,  procured  an  ass^nment ;  and  that  the  ctistody 
of  die  deeds  respecting  the  term,  with  a  declaration 


(a)  15  Ves.  jun.  S52.       . 

(6)  Vendors  and  Purchasers,  p.  4>52.  4th  Edit. 

(c)  Butler's  Ni^te,  1  Co.  Lkt.  290,  b. 
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of  the  trust  of  it  in  &vour  of  a  second  incumbrancer^ 
was  equivalent  to  an  actual  assignment  of  it,  and 
therefore  gave  him  an  advantage  over  the  first  incum- 
brancer, which  equity  would  not  take  from  him. 
Upon  the  authority  of  this  case,  he  seems  to  think, 
an  equitable  mortgage,  by  deposit  of  title  deeds  to  a 
person  band  jftde^  and  without  notice,  will  give  him 
a  preferable  equity,  and  will  overreach  the  vendor's 
equitable  lien  on  the  estate  for  any  part  of  the 
money. 

Without  entering  into  the  question  of  the  sound- 
ness- of  the  doctrine  in  the  case  of  Stanhope  v.  Earl 
Yemey  (a),  it  will  be  sufficient  here  to  notice,  that 
the  case  of  Mackreth  v.  Symmons  did  in  effect  de- 
termine, that  an  equitable  mortgagee  by  deposit  of 
title  deeds,  had  not  such  right  to  preference ;  for  in 
that  case,  the  plaintiff  had  a  lien  as  vendor,  the  de- 
fendant was  a  subsequent  mortgagee,  to  whom  an  ac- 
tual  cmiveyance  had  been  made  by  the  assignees  of  die 
vendee }  the  defendant  had  foreclosed,  but  without 
making  the  plaintiff  a  party  to  his  bill.  It  proved 
that  the  legal  estate  was  outstanding  in  a  third  person, 
so  that  all  the  incumbrances  were  equitable*  Lord 
Eldon,  after  qoticing  that  fact,  observed,  **  then  be- 
tween equities  the  rule  ^  Qui  prior  est  tempore  potior 
est  Jure,*  applies ;''  and  gave  judgment  for  the 
plaintiff,  thus  making  no  difference  between  this  and 
any  other   species    of  equitable  mortgage.     This 


(a)  Vide  ex  parte  Knotti  11  Yes.  jon.  618. 
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point  was  also  discussed  in  Nairn  v.  Prowse  (^),  bufc 
did  not  in  the  latter  case  call  for  a  decision* 

Another  matter  of  considerable  importance  (&% 
was  alluded  to  in  Mackreth  v.  Symmons,  viz.  whe« 
ther  the  Court  would,  in  the  event  of  the  death  of 
the  vendee,  marshall  the  assets  in  favour  of  third 
persons,  so  as  in  case  of  necessity  to  throw  the  liea 
on  the  purchased  estate*  Mr.  Sugden,  with  his  usual 
ingenuity,  has  also  given  this  matter  his  considera* 
tion(c),  and  states  in  rather  strong  terms,  that  a 
third  person  cannot  require  the  purcliased  estate  and 
the  personal  estate  to  be  marshalled. 

The  general  rule  in  equity  is,  that  if  a  person  has 
two  funds  to  which  he  may  resort,  he  shall  not  disap* 
point  another  person,  who  can  only  resort  to  one  of 
the  funds  {d).  If  therefore  Mr.  Sugden^s  conception 
be  correct,  the  present  is  an  ejscepHon  to  this  bene- 
volent and  wise  rule  of  equity.  It  is  necessary 
for  us  to  inquire  into  the  soundness  of  the  distinc- 
tion. 

The  principal  authority  for  this  exception  to  the 
general  rule  is  the  language  used  by  Lord  Hardwicke 
in  giving  judgment  in  the  case  of  PoUexfen  v. 
Moore  (e),  viz.  that  this  equity  did  not  apply  to  third 


(a)  Supra. 

{h)  Vide  1  P.  Wms.  680,  note. 

(c)  Vendors  and  Purchasers,  p.  44S,  4th  Edit. 

(d)  Aldrich  v.  Cooper,  8  Yes.  jun.  382. 
{t)  S  Atk.  372. 
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persons,  and  that  if  a  vendor  should  exhaust  tlie  per« 
sonal  assets  of  the  vendee,  a  legatee  under  the  will  of 
the  vendee  would  not  be  entitled  to  stand  in  his  place. 
The  circumstances  in  this  case  were  :  the  vendee  had 
died  without  paying  all  the  purchase*money,  and  de-* 
vised  the  estate  to  Kemp  whom  he  made  executor,  and 
also  (subject  to  some  legacies)  residuary  legatee. 
Kemp  wasted  the  personal  assets  and  died  leaving 
Boyle  Kemp  his  heir  at  law.  The  vendor  filed  his 
bill  for  payment  of  the  residue  of  the  purchase-mo« 
ney,  and  one  of  the  legatees  under  the  vendee's  will 
filed  a  cross  bill,  praying  that  if  the  purchase-money 
was  paid  out  of  the  personal  estate,  she  might  stand 
in  the  vendor's  place  as  to  his  lien  on  the  land. 
Lord  Hardwicke,  after  stating  as  before  mentioned, 
that  the.  equity  did  not  apply  to  third  persons,  and 
that  if  the  vendor  should  exhaust  the  personal  assets 
of  the  vendee  and  of  Kemp,  the  legatee  would 
not  be  entitled  to  stand  in  his  place  and  to  come 
upon  the  purchased  estate  ;  added,  but  he  also 
thought  the  heir  should  not  avail  himself  of  his 
father's  injustice,  and  therefore  he  would  direct  thd 
vendor  to  take  his  satisfaction  out  of  the  purchased 
estate. 

The  decree  in,  Pollexfen  v.  Moore  is  however  con- 
sidered to  have  been,  and  certainly  was,  at  variance 
with  the  judgment ;  for  it  ordered  that  the  purchase- « 
money  and  interest  should  in  the  first  place  be  paid 
out  of  the  personal  estate  of  the  vendee,  but  if  it 
should  appear  that  the  vendee  did  not  leave  assets 
sufficient  to  pay  the  residue  of  the  purchase-money 
and  all  his  other  debts,  legacies,  and  funeral  expenses  j 
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or  if  tbe  personal  estate  of  the  vendee  was  not  mf* 
iicient  by  reason  that  the  assets  of  Kemp  were  not 
sufficient  to  answer  such  part  thereof  as  came  to  his 
hands,  then  such  deficiency,  so  far  as  the  personal 
estate  of  the  vendee  should  be  applied  in  pajrment  of 
the  purchase^mcmey,  should  be  made  good  out  of 
the  purchased  estate ;  and  a  competent  part  thereof 
was  to  be  sold  accordingly* 

This  decree  certainly  went  to  marshalling  the  as- 
sets, but  it  seems  that,  the  vendor  had  not  parted  with 
the  title  deeds,  which  Mr.  Sugden  considers  to  have 
been  the  ground  for  the  decree,  on  the  principle  that 
he  had  an  equitable  mortgage  on  the  estate.  With  this 
explanation,  Mr.  Sugden  thinks  the  case  of  PoUexfen 
V.  Moore,  establishes  an  important  distinction,  m.that 
where  the  vemlor  has  an  equitable  mortgage  on  the 
estate,  or  in  the  case  of  fraud,  the  purchased  estate 
and  the  personal  estate  will  be  marshalled  in  favor  of 
simple  contract  creditors  and  legatees. 

The  case  of  Coppin  v.  Coppin  (a),  is  also  oonsi« 
dered  an  authority  in  support  of  this  doctrine.  In 
that  case,  it  appeared  that  a  younger  brother  had 
purchased  an  estate  of  his  elder  brother,  and  died 
before  payment  of  all  the  purchase-money.  By  his 
will,  he  chaiged  the  estate  with  heavy  legacies,  but 
it  was  attested  by  two  witnesses  only ;  his  brother 
was  his  heir  at  law,  and  also  executor.  Lord  Chan- 
cellor iOng  held,  that  the  elder  brother  had  an  eqpii- 


(a)  Sel.  Cha,  Ca,  28.    S  P.  Wms.  291 

8 
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tfJble  lien  pn  the  estatp,  which  he  was  entitled  to  dis- 
charge iout  of  the  personal  assets,  and  that  the  lega- 
tfSfjs  up^V  the  will  could  not  stand  in  his  place  with 
/r^pf^pt  tQ  the  equitable  lien. 

It  may  be  reQifrJced,  that  this  case  was  attended 
by  peculiar  circumstances,  for  the  elder  brother  had 
a  double  right  to  retain  the  remaining  purchase-mo- 
i\ey  oiyt  of  the  personal  assets,  first  as  vendor  and 
^cfmdLy  as  heir.  It  must  however  be  admitted,  that 
ia  (M^incip)^,  it  appears  a  considerable  authority  in 
fitvpr  pf  the  exception  contended  for  by  Mr.  Sugden 
ill  this  instanq?  to  the  general  rule  of  marshalling. 

]^r«  $ugden  also  i^rges,  that  it  sepms  to  have  been 
Ijiought  in  Qpppin  v.  Cpppin,  and  apparently,  he 
8»ys,  with  some  reai^on,  that  e^nding  the  vendor's 
liw  to  tlurd  persons,  ivpuld  be  breaking  in  upon  the 
statute  .of  ^uds.  And  he  argues  thus ;  ^  the  gene- 
ral rule  as  tp  nifU9hAll)pg  applies  to  cases,  where 
the  person  r^ortiog  to  the  personal  estate  has  an 
vctnal  charge  or  U^n  op  the  real  estate,  but  in  thir 
i:;ase,  if  equity  first  deems  the  purchaser  a  trustee  for 
the  vendor,  as  to  sp  much  <^  the  estate  as  will  satisfy 
the  purchas^-money  unpaid,  m^d  then  permits  a  djs- 
«pp<Mntjed  l^atee  to  sjtand  in  the  place  of  the  vendor, 
it  is  creating  a  chaige  on  the  )and  in  direct  opposi- 
jtion  to  the  statute  of  frauds/^  Now  it  is  submitted 
in  reply  to  this  reasoning,  that  the  inroad  on  the 
statute  of  frauds  would  not  in  &ct  be  greater  in  the 
case  here  put,  than  in  the  case  of  an  equitable  lien 
by  passession  of  title  deeds,  on  which  ground  Mjh^ 
Sugden  attempts  to  reconctle  the  judgment  and  de- 
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cree  in  Pollexfen  v.  Moore.  For  in  fact  in  the  latter 
case,  the  mortgage  is  raised  on  the  presumption 
of  equity,  and  then  the  legatee  is  let  in  to  stand 
in  the  mortgagee's  place.  The  cases  are  nearly 
parallel  or  at  all  events  are  equally  within  the  mis- 
chief intended  to  be  prevented  by  the  statute  of 
frauds. 

•  * 

Notwithstanding  the  cases  of  Coppin  v.  Coppin 
and  Pollexfen  v.  Moore,  we  find  the  distinction  in 
question  by  no  means  approved  by  two  of  the  most 
able  judges  who  have  sat  in  equity.  For  die  late 
master  of  the  rolls  has  declared  he  could  not  distin- 
guish it  from  the  common  case  of  marshalling  (a), 
and  the  present  Liord  Chancellor  in  an  earlier  case  (6) 
shewed  the  inclination  of  his  opinion  to  be  in 
favor  of  the  legatee,  and  in  a  recent  case(c)  he 
has  expressed  that  opinion  in  very  clear  and  for- 
cible language.  He  first  remarked  <*  that  the  case 
of  Coppin  V.  Coppin  required  a  good  deal  of  con- 
sideration. If  the  estate  had  been  in  a  third  per- 
son, the  general  doctrine  as  to  a  person  having 
two  funds  to  resort  to  might  be  thought  to  have 
an  immediate  application ;  and  the  express  terms 
of  the  decree  in  Pollexfen  v.  Moore  might  be 
found  very  inconsistent  with  it.  He  afterwards 
observed  that  if  the  meaning  of  Lord  Hardwicke^s 
remarks  in  Pollexfen  v.  Moore,  viz.  that  the  equity 


(a)  Trimmer  y.  Baynes,  9  Ves.  jun.  209. 
\b)  Auiten  v.  Halsey,  6  Ves.  jun.  475|  et  vide  2  P.  Wrot.  395. 
note. 
(c)  MackrcthV.  Sjvnmonut  supra. 
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would  not  extend  to  a  third  person,  was  tliat  he  would 
follow  the  case  of  Coppin  v.  Coppin,  and  that  if  the 
vendor  exhausted  the  personal  assets,  the  legatee  of 
the  purchaser  shotild  not  come  Upoh  the  estate,  there 
was  great  difficulty  in  applying  the  principle,  as  it 
would  th^n  be  in  the  power  of  the  vendor  to  admi- 
nister the  assets  as  he  pleased  ;  having  a  lien  upon 
the  real  estate  to  exhaust  the  personal  assets  and  dis- 
appoint all  the  creditors,  who  if  he  had  resorted  to 
his  lien  would  have  been  satisfied ;  and  in  that  re- 
spect, with  reference  to  the  principle,  the  case  was 
anomalous/'  It  may  perhaps  be  now  considered, 
that  whenever  the  point  shall  call  for  decision  the 
probability  is  that  the  general  rule  will  prevail,  and 
this  species  of  equitable  mortgage  will  not  be  distill 
guished  from  the  rest  in  so  important  a  point  as  that 
which  we  have  been  discussing* 

It  must  be  recollected  that  the  doctrine  of  eqtdta« 
ble  lien  does  not  apply  to  personal  estate,  for  as  soon 
as  the  vendee  has  possession,  actual  or  constructive^ 
the  lien  is  gone  (a)^  and  after  the  delivery  of  part, 
there  can  be  no  stoppage  in  transitu  of  the  re- 
mainder(&);  but  of  this  more  will  be  said  hereafter* 


(a)  See  15  Vet.  jun.  Si4. 

{bjEx  parte  Gwynne,  12  Ves.  jjui/  S68r 
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CHAPTER  XIV. 

Cf  Mortgages  of  Chattels  perfonaL 

Ix  wiU  be  necfifisary  to  premise  a  few  general  obeer- 
vatioQS  on  mortgages  of  chattels  personal. 

7%e  1 S  of  Woz.  cap.  5.  has  enacted  fliat  **  all  and 
<every  feoffinent,  gift,  grant,  alienation,  bargain, 
iind  conveyance  of  lands,  tenements,  hereditaments, 
goods,  chattels,  or  of  any  of  them,  or  of  any  lease, 
^ent,  common  or  other  profit  or  charge  out  <£  the 
aame  lands,  tenements,  hereditaments,  goods,  and 
chattels,  or  any  of  them,  by  writing  or  otherwise ;  and 
all  and  every  bond,  suit,  judgment,  and  execution,  at 
any  time  had  or  made  to  fxrfor  amy  intent  or  purpose 
to  delay  J  hind^j  or  defraud  creditors  of  others  of  their 
,  just  and  lawful  actions,  suits,  debts^  accounts,  dama- 
ges, penalties,  forfeitures,  Jbieriots,  mortuaries,  or  re- 
liefs, shall  be  deemed  and  taken  (only  as  agunstvsuch 
person  or  persons,  his  or  their  heirs,  successors,  exe- 
cutors, administrators,  and  assigns,  and  every  of 
them,  whose  actions,  suits,  debts,  accounts,  damages, 
penalties,  forfeitures,  heriots,  mortuaries^  and  reliefi, 
by  such  guileful,  covinous,  or  fraudulent  devises  and 
practices  as  is  aforesaid,  are,  shall,  or  might  be  in  any 
ways  disturbed,  hindered,  delayed,  or  defrauded)  to  be 
clearly  and  utterly  void,  frustrate,  and  of  none  effect/* 
And  a  penalty  is  inflicted  of  one  yearns  value  of  the 
lauds^  and  the  whole  vahie  of  the  goods,  on  parties 
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and  privies  to  the  transaction  who  shall  defend  the 
stfme^  or  alien  or  assign  the  latids  or  goods  to  him  or 
tiiem  conveyed  or  assured^  and  imprisonment  for  one 
half  year  (a}.  But  it  is  provided  (i),  thdt  the  act  shall 
not  extend  to  any  estate  or  interest  in  lands,  goods^ 
or  chattels,  had,  made,  conveyed,  or  assured,  which 
estate  or  interest  shall  be  upon  good  conHderation  and 
hondjide  lawfully  conveyed  or  assured  to  any  person 
or  persons,  not  hmmg  at  the  Ime  tf  such  cowey^ 
once  or  oisurance  anjf  manner  of  notice  or  knorohdge 

of  such  covin,  fraud,  or  collusion  as  aforesaid. 

• 

On  this  statute.  Lord  Ellenboroughhas  remarked  (c). 
it  is  not  ev^  feoffinent,  judgment,  &c^  which  will 
have  the  e£fect  of  delaying  or  hindering  creditors  of 
their  debts,  &c.,  that  is  therefore  fraudulent  within 
the  stalute ;  for  such  is  the  effect  pro  ianlb  of  every 
assignment  that  can  be  made  by  one  who  has  ere* 
ditors.  Every  assignment  of  a  man's  property,  how- 
ever honest  and  good  the  consideration,  must  dimi- 
nish the  fimd  out  of  which  satisfaction  is  to  be  made 
to  his  creditors.  But  the  feoflbient,  judgmoit,  &e* 
must  be  devised  of  malice,  fraud,  and  the  like,  to 
briilg  it  within  the  statute. 

The  retention  of  the  possession  by  the  debtor  of 


(<)  8d  Sec.  Nota.  Although  m  the  latter  part  of  due  sectieD* 
the  word  *  hand '  onlj  is  used,  yet  it  nutt  be  takes  to  ffKtend  to  feoff* 
menti,  judgmente,  Ac*,  as  mentioned  in  the  other  parts  of  the 
chuise4East,15. 

(i)  6th  Sec. 

(c)  Meux  qui  tam  f •  Howelli  4  East.  IS. 
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chattels  personal,  after  assignment,  is  however  prmd 
facie  proof  of  fraud.  This  was  decided  by  Twyne's 
case  (a),  heard  in  the  44th  year  of  the  reign  of  Queen 
Elizabeth.  The  circumstances  were  \  Pierce  was  in- 
debted  to .  Twyne  in  400U  and  to  C.  in  200/.  C. 
brought  action  of  debt;  and  pending  the  action, 
Pierce,  who  was  possessed  of  goods  and  chattels  of 
the  value  of  dOO/.  made  a  general  assignment  to 
Twyne,  hut  continued  in  possession^  and  used  them 
as  his  proper  goods.  C.  obtained  judgment,  and 
had  ^fi'fcu  ;  on  which  the  sheriff  proceeded  to  levy 
and  was  resisted  by  Twyne  and  others.  And  it  was 
resolved  that  the  gift;  had  signs  and  marks  of  fraud, 
and  that  there  was  an  implied  trust  between  the  par- 
ties,  and  that  although  there  was  a  good  considera- 
tion for  the  assignment,  yet  it  was  not  bonAfde  within 
the  meaning  of  the  proviso,  but  the  deed  was  fraudu- 
lent and  void.  Lord  Coke  in  his  report  of  this  case 
adds,  f^  And  tl^erefore,  reader,  when  any  gift  shall  be 
to  you  in  satis&ction  of  a  debt  by  one  who  is  indebted 
to  others  also ;  let  it  be  made  in  a  public  manner 
and  before  the  neighbours  and  not  in  private,  for  se- 
crecy is  a  mark  of  jK-aud.  2.  Let  the  goods  and  chat- 
tels be  appraised  by  good ,  people  to  the  very  value, 
and  take  a  gift  in  particular  in  satisfaction  of  your 
debt.  8.  Immediately  after  the  gift,  take  the  pos- 
session of  them,  for  continuance  of  the  possession  in 
the  donor  is  a  sign  of  trust  and  that  which*  is  between 
the  donor  and  donee  called  a  trust  per  nomen  spedo- 
sum^  is  in  truth  as  to  all  thp  creditors  a  fraud,  for 


(a)  TVyne's  case,  8  Hep.  SO. 
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they  are  hereby  defeated  and  defrauded  of  their  true 
and  just  debts  (a).'' 

But  although  possession  of  goods  and  chattels  after 
fiale  or  mortgage  is  prknd  facie,  a  mark  of  fraud, 
within  the  statute  of  the  13  Eliz.  yet  it  is  but 
presumptive  evidence,  which  may  be  rebutted  by 
evidence  written  or  as  it  seems  parol  (b)  on  the  part  of 
the  vendee  or  mortgagee  shewing  the  possession  was 
consistent  with  the  nature  of  the  transaction. 

As  first,  if  actual  delivery  be  from  circum- 
stances impossible,  lex  neminem  cogit  ad  impossibilia^ 
as  in  the  case  of  an  assignment  of  a  ship  at  sea  (c), 
or  in  a  foreign  port  (d)j  or  of  goods  at  sea  (e),  or 
goods  in  transitu  (/),  when  the  delivery  of  the  mu- 
niments of  title,  attended  as  to  ships  with  such 
formalities  as  the  statute  law  requires,  will  be 
sufficient,  of  which  more  hereafter;  and  also  in  the 
case  of  choses  in  action,  as  bond  debts  in  which  an 
assignment  of  the  debt  and  delivery  of  the  bond 
will  be  also  sufficient  (g). 

Secondly,  where  actual  delivery  has  been  made  as 
nearly  as  may  be,  such  as  where  goods  are  bulky 


(a)  Et  vide  Bamford  v.  Baron,  2  Term  Rep.  5M>  note. 

{b)  Cole  V.  Davis,  1  L.  Raym.  724.  Meggott  ▼.  Milb,  iUd.  286. 

(c)  Atkinson  ▼.  Mayling,  2  Term  Rep.  462. 

(d)  Ex  parte  BBiaon^SB.C.C.SS2. 

{e)  Brown  y.  Heathcote,  1  Atk.  160,  dvidcl  Ves.  362. 
(/)  Flyn  ▼.  Mathews,  1  Atk.  185. 
ig)  1  Ves.  367. 
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and  are  in  a  warehouse  and  the  key  of  the  \tr&rehouse 
is  delivered  (a). 

Thirdly,  where  delivery  is  Refused  notwithst^mding 
the  agreement  to  the  contrary(&). 

Fourthly,  where  the  podi&ssioh  is  colisistent  wttii 
the  deed  of  assignment  (c),  as  in  the  case  of  goods 
hondjide  settled  on  marriage,  or  in  the  cases  pre- 
sumed by  Mn  Powell  (d)^  "viz.  of  an  assignment  td  a 
creditor  without  his  privity,  or  an  assignment  to  se- 
cure a  future  contingent  debt,  or  under  apprehension 
of  legal  process ;  or  where  from  the  very  nature  of  the 
transaction  a  delivery  could  not  be  contemplated, 
such  as  (e)  where  a  supercargo  of  a  ship  bound  to  the 
East  Indies,  having  shipped  goods,  and  made  a  bill  of 
sale  of  them  and  of  their  profits  to  one  Royston  by 
way  of  mortgage.    The  voyage  was  made  and  the  su- 
percargo  sold  the  goods,  and  bought  others,  and  made 
several  barters  and  exchanges.    He  Afterwards  died 
at  sea,  and  in  a  question  between  the  mortgagee  and 
a  judgment  creditor,  the  Lord  Chancellor  held  the 
assignment  valid,  for  though  sold  to  Royston  they 
were  entrusted  to  the  supercargo  to  negotiate  and 
sell  ihem  for  Royston's  advantage,  and  the  possesion 
was  not  for  the  purpose  of  giving  a  fidse  credit. 

{a)  West  V.  Skip,  1  Ves.  244.    IKd.  S62.    Smith  v.  Smith, 
Stnu  9B5. 
(h)  1  Ves.  244. 

(c)  Cadogan  y.  Kemiett,  Cowp.  432.    Hadington  v.  601,  dted 
in  2  Tenn  Rep.  597. 

(d)  Powell  on  Mortgages,  4di  Edit.  50,  £1. 

(e)  Bucknel  v.  Royiton,  Pre.  Cha.  289. 
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And  lastly^  it  had  been  held  that  if  ihe  assignment 
be  bn  a  ecmUHon  to  be  performed  bj  the  vendee^  the 
vendor's  continuance  in  possession  does  not  avoid  it^ 
because  by  the  terms  of  the  conveyance,  the  vendee 
i^  hot  to  httvd  posse^^dn  tfiitii  he  has  performed  the 
cimditiott  (fi). 

In  the  Sl8t  year  of  KibgJimie6theflrsrt(^^a  further 
enactment  was  asade  for  the  benefit  of  creditors^ 
which  applies  to  cases  of  bankrupftcy,  but  is  much 
more  powerful  in  its  effects  tban  the  preceding  stfr- 
tttti^  of  Elizabeth,  inasmdch  as  the  saving  clause  for 
the  protection  of  sales  arid  mortgages  made  for  a  vft- 
laable  consideration  and  hondjide  is  not  inserted* 
By  that  statute,  after  reciting  that  it  often  fidls  out 
that  maiiy  pjersons  before  they  becoibe  bankrupts^  do 
convey  their  goods  to  other  ineti  upon  good  conside- 
ration^ yet  still  keep  the  same,  and  are  reputed  the 
dwnars  thereof,  and  dispose  of  the  same  as  their  own^ 
it  is  enacted,  that  ^^  if  any  person  or  persons  shall 
become  bankrupt,  and  at  such  time  as  they  shall 
so  become  bankrupt  shall  by  the  consent  and  per- 
mission of  the   true  owner  and  proprietary  have 
ih  their  possessianj  order j  cr  disposition^  any  goods 
chr  chattels  "ebhereqf  the^  shall  he  reputed  owners 
and  take  upon  them  the  sale,  alteration,  or  disposi- 
tion as  owners,  that  in  every  such  case  the  commis- 
sioners or  the  greater  part  of  them  shall  have  power 
to  sell  and  di^ose  the  same  to  and  for  the  ben^t  of 

■         -  ■ 

(a)  Edwards  v.  Harben,  2  Term  Rcfp.  596. 

(I)  31  J&c  1.  cap.l9.  flecUons  10  and  11*  Et  nata^  the  recital 
40  ^e  eteventh  section  is,  by  the  miipriiitisg  df  the  staeatCi  addeA 
Id  Oie  |eii<h  lectitffi. 
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the  creditors  which  shall  seek  relief  by  the  said  com- 
mission  as  fully  as  any  other  part  of  the  estate  of  the 
hankrupf 

JSeveral  important  questions  were  entertained  as  to 
the  operation  of  this  statute.     It  was  questioned 
whether  the  generality  of  the  enacting  clause  was 
not  restrained  by  the  recital  to  goods  which  were 
originaUtf  the  bankrupt's  (a).    But  it  was  deter- 
mined unanimously  by  the  judges  of  the  King's 
Bench  (6),  that  the  statute  extended  to  the  goods  of 
third  persons  in  the  trader's  possession  to  sell  as  his 
awrij  but  not  to  goods  confided  to  him  as  a  mere  fac- 
tor or  goldsmith.     Another  question  was,  whether 
conditional  sales  were  within  its  purview,  the  words 
of  the  statute  beings  if  any  person,  &c.  shall  become 
bankrupt,  and  at  such  time  as  he  shall  so  become 
bankrupt  shall  by  consent  of  the  true  owner  have  pos- 
session, &c.    It  was  contended  a  mortgagee  was  not 
the  true  owner ;  but  it  was  adjudged  that  the  words, 
true  wmeTy  were  put  in  contradiction  to  false  or  seem-, 
ing  owner,  and   therefore  mortgages  were  within 
the  act(c).    Another  point  debated  was,  whether 
the  words  goods  and  chattels  in  the  act  comprehended 
ehoses  in  action  ;  and  it  was  held  they  did  (j£).    And 


(a)   Vide   L'Apostre  v.  LTlaisterer,  cited  1  P.  Wms.  SIS,  e# 
vide  3  P.  Wms.  185.     1  Ves.  365, 371. 

(h)  Mace  v.  Cadell,  Cowp.  232,  gt  vide  Copeman  ▼•  GraUanty  1 
P.  Wma.  314<.    Horn  v.  Baker,  9  East,  215. 

(c)  Ryal  ▼•  Howies,  1  Ves.  349.    1  Atk.  165. 

{d)  Ryal  v.  Bowles,  mpra.    Jones  y«  GibbonSi  9  Ves.  jun.  ^lO. 
Ex-parte  Ruflin,  6  Ves.  jun.  IS2;  et  vide  ex-parte  Kensington,  2^ 
y.  and  B.  79,  which  decided,  that  a  trust  esUte  in  stock  was  not 
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therefore  in  order  to  divest  from  the  mortgagor  the 
ownership  of  outstanding  debts,  he  must  have  done 
every  thing  that  is  equivalent  to  a  delivery  of  chat- 
tels personal,  i.  e.  of  moveable  goods,  viz.  assignment, 
ddivery  of  the  security,  and  notice  to  the  debtor  (a), 
but  debts  due  on  mortage  are  not  within  the  sta- 
tute,  although  collaterally  secured  by  covenant  or 
bond  (i). 

In  the  case  of  Ryal  v.  Rowles  (c)  it  was  held,  that 
if  a  moiety  of  stock  in  trade  be  mortgaged  by  one 
partner  to  another,  and  they  both  continue  the  appa- 
rent owners,  this  is  not  a  sufficient  possession  to  give 
a  specific  lien  agaipst  general  creditors ;  and  that  if 
an  undivided  share  of  stock  in  trade  be  assigned  to  a 
stranger,  it  is  necessary  the  mortgagee  should  be  ad« 
mitted  into  the  business  to  render  the  security  valid. 

The  effect  of  these  statutes  is,  that  although  a 
mortgage  of  chattels  personal  made  bondjide  and  for 
a  valuable  consideration,  but  the  possession  of  which 
is  retained  by  the  assignor,  will  be  valid  against  ere- 
ditors,  under  the  1 3  of  Eliz.,  if  it  can  be  shewn  the 
possession  is  consistent  with  the  nature  of  the  transac- 


within  the  statute,  and  passed  by  mere  assignmenty  not  being  capa«* 
ble  of  actual  delivery. 

(a)  Jones  v*  Gibbons,  iupra.  {b)  Rid, 

(c)  Supra^  MednoiOt  that  partners  are  seised  jier  my  et  per  tautf 
and  each  must  be  allowed  against  the  other  every  thing  he  has  ad- 
vanced or  brought  in  as  a  partnership  transaction^  and  to  charge  the 
other  in  the  amount  with  what  that  other  has  not  brought  in  or  has- 
taken  out  more  than  he  ought,  and  nothing  is  to  be  considered  as 
his  shiMre  but  his  proportion  of  the  residue  on  the  balance  of  ac« 
i;:ounts.    West  v.  Skip;  i  Ves.  242. 
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tfoiiy  SO  that  ttie  presfntnption  of  imtd  raised  by  the 
posses^do  is  rebutted ;  yet  H  may  be  void  n&der  the 
statute  of  Jamesf,  ais  against  the  assigfiees  of  a  bank^ 
rupt  trader,  \i^ho  continues  the  reputed  (mner  (a)y  uti- 
\t^  it  can  be  sih'eivtt  that  po^sessidn  has  been  given 
as  ftr  as  circumstances  would  permit,  and  fher^ore 
although  in  the  beibi^e  mentioned  casds  of  Cadogaa 
V.  Kennett  and  Bucknel  v.  Royston  the  assignments 
were  valid  within  the  13  of  Eliz.,  yet  they  would,  it 
ii  conceived,  have  been  void  within  the  21st  of  Jac. 
I  (h).    But  in  the  before  mentioned  c^ees  of  the 
delivery  of  the  key  of  the  wairehouse,  the  de^very  of 
the  muniments  of  ships  or  goods  at  sea,  and  of  the 
bond  on  assignment  of  a  bond  debt,  the  assignmettt» 
would  have  been  valid  under  both  statutes.    The  pos- 
session of  goods  by  b factor^  is  not  witMn  the  statute  of 
James  (c),  nor  is  the  possession  by  the  debtor  after 
assignment  of  chattels  real  (cQ,  nor  of  fixtures  an- 
nexed to  the  freehold  (e) ;  but  the  possesrion  after 
assignment  of  fijctuties  severed  from  the  freehold,  is 
within  the  statute  (/). 


i  I 


(d)  Ab  to  what  will  limbunt  to  a  reputed  6wtLeiAip^  ni^  ttie 
several  easea  of  Watt»  v.  Bttn^U>  Doi%i.  S17.  Bryson  t.  Wyliot 
cited  in  note,  1  Bos.  and  Pull.  83.  Gordon  y*  The  East  India 
Company,  7  Term  Rep.  228.  Lingham  v.  Biggs,  1  Bos.  and  PuD. 
88.  CcrfliDS  ▼.  Forbes,  S  Term  Rep.  816.  Darby  y.  Smithy 
8  Term  Rep.  82.    Horn  y.  Baker,  supra. 

{h)  Vide  Pre.  Cha.  288. 

(e)  Byal  y.  Rowlea,  supra. 

{i)  Ibid,  €t  Me  Co.  Bank.  Law,  ^th  Edit.  939.  Jones  y.  0ib- 
boilS|MfNti.  Stephens  y.  Stephens,  1  Yes.  S52.  Bourn  y.  Dodson» 
1  Atk.  154f. 

{e)  S^  y«  Bowles,  uifra.  Ex  parU  Quincy,  1  Atk«  i7i* 
HoRi  y.  Bak^,  stipra* 

if)  Ryal  y.  Rowios^wpra*    Hem  y.  Baker,  Mtpra. 
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It  must  also  be  borne  in  mind  on  a  treaty  for  a  mort- 
gage of  chattels  personal,  that  although  a  .factor  may 
make  a  bondjide  sale  of  the  goods  entnisted  to  his 
charge,  yet  he  c^niiot  pledge  them ;  or  at  least  if 
he  does,  the  mortgagee  will  hold  subject  to  the  like 
claims  as  when  th^  goods  were  in  the  factor's  posses- 
sion, although  the  mortgage  was  made  without  no- 
lice  of  the  fact  (a). 


(a)  Ffttenon  f.  Tash,  8  8tr.  1178.  Daubigny  v.  Duvd,  5  T.  R. 
<K)4.  l^ewsome  ▼•  Thornton  and  anodier,  6  Eaat,  17.  De  Bou- 
dionC  v.GoMaiaid^  5  Vet.juii.  811. 
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CHAPTER  XV. 

OfMwtgages  of  Bills  of  Lading. 

B11X8  of  lading  may  become  subjects  of  pledge;  and 
by  indorsement  thereon  by  the  consignee,  the  legal 
right  of  ownership  may  be  transferred  to  an  assignee, 
80  as  to  divest  or  preclude  the  right  of  the  consignor 
to  arrest  the  goods  in  transitu.    The  latter  point  has 
given  rise  to  a  considerable  difference  of  judicial  opi- 
nion but  seems  now  at  rest.  In  Evans  v.  Mardett  (a). 
Holt,  Chief  Justice,  laid  down  the  law  generally  that 
the  consignee  of  a  bill  of  lading  has  such  a  property 
that  he  may  assign  it  over,  and  Shower  said  it  had 
been  adjudged  so  in  the  Exchequer;  and  it  would 
seem  by  the  case  of  Lempriere  v.  Pasley  (b)  that  as 
between  the  consignee  and  assignee  it  is  immaterial 
whether  there  be  an  assignment  or  only  an  agree- 
ment to  assign.    In  Wright  v.  Campbell  (c)  the  law 
as  laid  down  in  Evans  v.  Martlett  was  fully  recognized. 
In  Snee  v.  Prescott  (</)  which  was  heard  before  Lord 
Chancellor  Hardwicke,  and  which  is  the  authority 
for  the  doctrine  of  the  consignor  being  empowered  to 
stop  the  goods  in  transitu  before  they  are  delivered  to 


(a)  Evans  ▼.  Martlett,  1  Lord  Raymond,  271.    3  Salk.  290. 
(&)  Lempriere  v.  Pasley,  2  T.  R.  485. 
{c)  Wright  V.  Campbell,  4  Burr.  2047. 
(</)  Snee  t.  Prescott,  1  Atk.  245. 
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the  consignee,  a  doctrine  prevailed  different  to  that 
in  Evans  v.  Martlett  and  Wright  v.  Campbell.  In 
that  case,  Ragueneau  and  Co.  had  purchased  silks  at 
Leghorn  for  ToUett,  and  sent  Tollett  the  bills  of  lading 
which  were  indorsed  in  blank.  Tollett  assigned  the 
bills  of  lading  to  Julian  and  Co.  as  a  security  for  a 
debt,  and  assigned  the  invoices  of  part  of  the 
goods  to  Thomas  for  a  like  purpose ;  Tollett  had 
paid  Ragueneau  and  Co.  about  half  the  price  of  the 
goods  and  became  bankrupt*  Prescott  who  was  a 
partner  in  the  house  of  Ragueneau  and  Co.,  and  who 
lived  in  London,  wrote  to  his  partners  at  Leghorn  in- 
forming them  of  Toilettes  bankruptcy,  and  requesting 
them  to  send  to  him  the  bills  of  lading  which  remained 
in  their  possession  which  they  did  together  with  an 
order  to  the  captain  to  deliver  the  goods  to  Prescott 
who  received  them.  The  assignees  by  their  bill  prayed 
the  goods  might  be  sold  and  the  produce  applied  in 
satisfaction  of  the  debts  of  Julian  and  Co.  and  Tho- 
mas, and  the  residue  paid  to  them ;  and  that  Ra- 
gueneau and  Co.  might  come  in  as  creditors  under 
the  commission.  The  Lord  Chancellor  thought  it 
a  harsh  demand,  and  seemed  to  consider  an  indorse- 
roent  in  blank  to  be  rather  in  the  nature  of  an  au- 
thority than  any  thing  more,  and  that  the  weight  of 
evidence  upon  the  custom  of  merchants,  whether  in 
the  case  of  such  an  indorsement  and  before  delivery 
it  was  not  in  the  consignor's  power  to  countermand 
the  authority  was  in  favor  of  the  defendants,  and  he 
accordingly  ordered,  that  the  produce  of  the  silks 
should  be  first  applied  in  satisfaction  of  the  debt  of 
Ragueneau  and  Co.,  and  afterwards  of  the  specific 
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lieaa.  In  JJcUwrpw  v.  Mason  and  others  (a)  which 
was  heard  in  JbTovember*  1787,-  the  principles  on 
whiph  the  case  of  Snee  v.  Frescf^  was  dedded  were 
overruled ;  apd  the  Court  hdd,  that  althou^  as 
between  the  c<Huignor  and  conajgnee,  the  actual 
pvnerabjp  was  not  altered  until  delivery  a£  the  goods 
SO  that  the  coasigntH  might  stop  them  in  traimUit  yet 
that  as  between  the  consignor  and  an  assignee  of  tfa^ 
consignee  fot  valuable  consideratioa  utd  withoujt 
ftaud,  the  right  of  the  consignor  to  stop  the  goods  in 
tFOMiiu  was  by  the  assignment  divested,  notwithstand- 
ing the  indorsement  by  the  consignor  was  in  blank(6). 
From  {this  decision  there  was  an  ^^ed  by  writ  of 
lOiTor  is  the  Exchequer,  and  the  judgment  in  the 
Court  of  King's  Bench  was  reversed  (c).  He  case 
was  then  carried  to  the  House  of  Lords  whO}  in  Tri< 
mty  Term  1 793,  awarded  a  venire  facias  de  novo  (</). 
The  case  was  accordingly  again  tried(e)  and  a  special 
verdict  returned,  which,  after  stating  the&cts  ctfthe 
case,  found  "that  by  the  custom  of  merchants,  bUls  <^ 
Jading  expressing  goods  or  merchandizes  to  have  been 
shipped  by  any  person  or  persons  to  be  dehv^ed  to 
order  or  assigns^  have  been  and  are  at  any  time  afW 
such  goods  have  been  shipped  and  befwe  the  voyage 
performed,  for  which  they  have  been  or  are  shipped. 


(a)  IJckhamov  .t.  Maaon  an4  othot,  S  T«nn  B«p.  68. 
i^b)  IM,  el  vHfff  Fesron  v.  Bowon,  and  Awigaa^  sf  BwgM' 
T.  Howard,  1  H.  BIbc.  S»,  note. 
(c)  1  H.  Blac.  357. 
(^<H.  Km.  fill. 
(«)£TenaR«p.W5. 
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tiegotiable  and  transferrable  by  the  shipper  or  ship* 
|>ers  of  such  goods,  to  any  other  person  or  persons 
by  such  shipper  or  shippers  indorsing  such  bills  of 
lading  with  his,  her,  ot  their  name  or  names^  deliver- 
ing 6r  transmitting  the  safne  so  indorsed,  or  causing 
the  siame  to  be  so  delivered  or  transmitted  to  siich 
ether  person  or  persons,  and  that,  by  such  indorse* 
merit  and  delivery  or  transmission,  the  property  in 
toch  goods  hath  been  ahd  is  transferred  and  passed 
to  such  tfther  persoil  of  persons ;  and  that  by  the 
custom  of  mferchantd,  indorsements  of  bills  of  lading 
In  blank,  that  is  to  sa^,  by  th6  shipper  of  sbippers 
with  their  names  only  havef  been  and  are  and  may  be 
filled  up  by  the  person  or  persons  to  whom  they  aire 
so  delivered  or  transmitted  as  aforesaid,  with  words 
drdering  the  delivery  of  the  goods  or  contents  of  such 
bills  of  lading  to  be  made  to  such  person  ot-  persons, 
and,  according  to  the  practice  of  merchants,  the  same 
wben  fillefd  up  have  the  same  opei'ation  and  effect,  as 
if  the  saftie  had  been  made  of  done  by  such  shipper 
or  shippers,  where  he,  she,  or  (hey  indorsed  the  said 
bills  t£  lading  with  their  names  as  aforesaid/'  The 
Court  understanding  it  was  intended  the  case  should 
be  carried  up  to  the  House  of  Lords,  declined  enter- 
ing into  a  discussion  of  it ;  and  merely  said,  that  they 
still  retained  the  opinion  delivered  upon  theformercase^ 
asid  they  accordingly  gave  judgmentforthe  plaintiff.  In 
this  judgment  theparties  seem  to  have  acquiesced,  and 
the  question  appears  to  be  considered  as  decided,  that 
a  bill  of  ladingrindorsed  in  blank  by  the  consignor,  and 
delivered  by  him  to  a  vendee^  will,  by  assignment  to 
a  purchaser,,  or  mortgagee,  divest  from  the  consignor 
his  right  of  stoppage  in  transitu ;  but  this  doctrine 
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must  be  understood  with  the  qualification,  that  the 
assignee  has  not  directly  or  indirectly  notice  that  the 
goods  are  not  paid  for  by  the  vendee,  or  is  not  other* 
wise  affected  by  fraud  (a);  and  a  distinction  has 
been  taken  in  the  case  of  a  consignment  to  a  factor ^ 
for,  upon  the  principle  already  laid  down,  namely, 
that  although  a  factor  may  sell,  yet  he  cannot  pledge 
or  pawn  goods  in  his  j)ossession  Ql)  it  has  been, 
holden  that  a  factor  cannot  pledge  the  goods  of,  t^e 
consignor  by  an  assignment  of  the  bill  of  lading, 
even  although  the  indorsee  has  not  notice  of  the  &ct 
of  the  indorser  being  a  factor  only  (c)  ;  but  it  is  also  , 
clear,  that  the  factor  may  assign  the  bill  of  lading  by 

« 

indorsement  for  the  purpose  of  absolute  sale  (ji). 

A  few  general  observations  remain  to  be  made  on 
this  head : 

First,  it  must  be  noticed  that  where  there  are  se* 
veral  bills  of  lading,  the  captain  of  the  ship  will  be 
justified  in  delivering  the  goods  on  the  production  of 
any  one  of  them,  but  that  in  point  of  ownership,  the 
goods  will,  without  reference  to  the  respective  times  of 
the  captain  of  the  ship  signing  the  bills  of  lading,  be 
the  property  of  him  who  first  obtains  possession  of 
one  of  the  bills  by  a  legal  title  {e). 


(a)  Salomons  v.  Nissen  and  Another,  2  T.  R.  674<.  and  Savignae 
V,  Cuff,  ibid.  678,  cited. 
{b)   Vide  supra  page  267,  and  the  cases  there  cited, 
(c)  Newsome  y.  ThorAton,  6  East,  17* 
{d)  Wright  V.  Campbell,  4  Burr.  2046,  2050. 
(e)  Caldwell  ▼.  Ball.  1  T.  R,205. 
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Secondly,  that  it  is  not  necessary,  in  order  to 
divest  the  consignor's  right  to  stop  the  goods  in  tran-^ 
silUj  that  they  should  be  delivered  into  the  hands  of 
the  consignee  himself;  it  is  sufficient  if  a  mark  is  put 
on  them  on  his  behalf  although  they  are  not  actually 
removed  (a). 

\  Thirdly,  it  does  not  seem  to  be  actually  decided 
how  far  a  mere  agreement  to  assign  a  bill  of  lading 
would  be  binding  in  equity  on  the  consignor  although 
clearly  binding  on  the  consignee,  and  those  claiming 
under  him  (by  But  it  is  probable  it  would  be  con^ 
sidered  inoperative  unless  actuaf  possession  was  first 
obtained  by  the  equitable  assignee  which  might  bei 
considered  the  obtaining  possession  by  the  consignee. 

.  And  lastly,,  it  may  be  remarked  that  if  the  con- 
signee execute  ^n  equitable  assignment  of  goodsk 
while  at  sea,  and  afterwards  commit  an  act  of  bank^ 
ruptcy  (c),  and  aJfter  the  act  of  bankruptcy  indorse 
the  bills  of  lading  to  the  assignee,  the  assignment 
will  even  at  law  be  valid  against  the  asiugnees  under 
the  commission. 


wmmm^ 


[a)  EUis  y.  Hunt,  3  Term  Rep.  464. 

{h)  Bromi  V.  Heathcote,  1  Atk.  162.    Lempriere  v.  Paaley, 
htipra. 

► 

(c)  Lempriere  v.  Pasley^  supra. 
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CHAPTER  XVL 

Mortgages  of  Ships  and  Freight 

There  is  no  species  of  mortgage  security  requiring^ 
greater  circumspection  than  that  we  are  about  to 
consider.  In  almost  every  other  instance  of  the 
transfer  of  property ,  a  defect  in  the  assurance  is  reme- 
diable in  equity  on  proof  of  the  equitable  contract 
between  the  parties  as  already  noticed.  But  so  strict 
are  the  provisions  of  the  sta:tute  law  regulating  the 
change  of  this  nature  of  property  as  almost  to  oust 
the  jurisdiction  of  equity. 

By  the  ?th  and  8th  William  III.  cap.  ^2  (a)  it  h 
enacted,  that  no  ship  or  vessel  shall  be  deemed  a( 
British  buih  vessel  qualified  to  trade  to  or  from  the 
plantations  untjX  registered  oil  the  oath  of  one  or 
more  of  the  owtaers  before  the  collector  or  comptrol- 
ler of  the  port  to  which  the  ship  or  vessel  shall  belong^, 
which  oath  being  attested  by  the  officers  shall  be  de- 
livered to  the  master,  and  a  duplicate  of  the  register 
transmitted  to  the  commissioners  of  the  customs  in 
London,  and  that  no  ship's  name  should  be  changed 
without  registering  such  ship  de  navo^  [which  waa 
thereby  required  to  be  done  upon  any  transfer  of 
property  to  another  port,]  and  delivering  up  the  for- 
mer  certificate  to  be  cancelled;  and  that  in  case 


(a)  7  and  8  Wm,  5.  cap.  22. 
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&ere  should  be  any  alteration  of  property  in  the  same 
port  by  the  sale  of  one  or  more  shares  in  any  ship 
after  registering  thereof,  such  sale  should  always  be 
acknowledged  by  indorsement  on  the  certificate  of 
the  raster  before  two  witnesses,  in  order  to  prove 
tiiat  the  entire  property  in  such  ship  remained  in 
some  of  the  subject  in  England. 

This  act  it  was  considered  did  not  preclude 
a  mere  parol  agreement  or  contract  for  sale ;  and 
it  applied  only  to  ships  trading  to  and  from  the  plan- 
tati&M. 

By  die  act  of  the  26  Geo.  3«  cap.  60  {a\  the  pro- 
visions of  the  7th  and  8th  William  III.  cap.  81.  are 
extended  to  aU  British  built  ships  of  15  tons  or  up- 
wards; a  form  of  certificate  of  registry  is  prescribed 
which  is  to  be  delivered  to  the  owner;  and  it  is  pro- 
vided that  no  registry  shall  be  made  except  at  the 
port  to  which  the  ibip  belongs.  A  new  form  of  oath 
is  prescribed,  and  it  is  provided,  that  besides  the  in- 
dorsement required  by  the  act  of  the  7th  and  8th 
Wnu  III.  cap.  21.  on  the  alteration  of  property  in 
such  ship  or  vessel,  there  shall  be  indorsed  on  the 
certificate  (^  registry  before  two  witnesses,  the  town, 
place,  or  parish  where  the  transferees  reside,  and  they 
shall  deliver  a  copy  of  the  indorsement  to  the  per- 
sons authorized  to  make  registry,  who  shall  indorse 
the  same  on  the  affidavit  upon  which  the  original 
certificate  was  granted,  and  enter  the  same  in  the 


(a)  26  Geo.  S.  cap.  60« 
6 
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book  of  registers  and  forthwith  give  notice  tiiereo^ 
to  the  commissioners.  The  1 7  sec.  then  enacts  ^  that 
lyhen  and  so  often  as  the  property  in  any  ship  or  ves- 
sel shall  be  transferred  in  whole  or  in  part,  the  certi-^ 
Jicate  of  the  registry  of  such  ship  or  vessel  shaU  be  tridtf 
and  accurate^  recited  in  words  at  kngth  in  the  bill  or 
other  instrument  of  ^ale  thereof,  and  that  otherwise^: 
such  bill  of  sale  shall  be  utterly  null  and  void  to  all 
intents  and  purposes.^'  The  S2  sec.  declai^es  ^^  that 
every  ship  shall  be  forfeited  which  shall  proceed  to 
sea  without  haying  obtained  the  certificate ;''  and  by 
the  34  sec.  a  penalty  of  100/.  is  imposed  on  the  master 
who  shall  not  on  demand  produce  the  certificate  for 
the  inspection  of  the  principal  officer  or  British  con- 
sul at  any  port  at  home  or  abroad. 

A  case  (a)  occurred  so(m  after  the  passing  of  this 
statute  in  which  it  became  necessary  to  consider  the 
effect  of  its  provisions,  both  at  law  and  in  equity. 
Margetson  executed  on  the  21  June  1788  a  bill  o£ 
sale  of  the  ship  Commerce  to  Hibbert  and  others,  and 
deposited  widi  them  the  grand  bill  of  sale,  but  the  as* 
signment  did  not  contain  a  recital  of  the  certificate. 
Hibbert  and  Co.  gave  Maigetson  an  acknowledg- 
ment in  siting,  promising  to  return  the  grand  bill 
of  sale  on  payment  of  certain  sums  then  due ;  the 
ship  was  at  sea,  and  before  her  arrival  in  port  Mar- 
getson became  bankrupt;  the  assignees  afterwards 
brought  trover  for  the  ship;  it  was  contended  by  the 


"  (a)  Kolleston  and  others,  assignees  of  Margetson  a  bankrupt^  y. 
Hibbert  and  others,  3  Term  Rep.  406. 
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defendants,  that  the  transfer  of  ships  at  sea  was  not 
Svithin  the  Act,  because  it  was  necessary  the  certi- 
ficate should  be  on  board  the  ship,  and  therefore 
could  not  be  recited,  or  that,  at  all  events,  the  de- 
fendants  had  a  lien  on  the  ship  for  the  money  due. 
The  Court  held  the  case  to  be  within  the  statute ; 
for  the  parties  might  have  extracted  from  the  regis- 
try at  the  custom-house  all  that  was  necessary  .for 
the  recital ;  and  that  it  was  a  pledge  and  not  a  lien, 
and  the  bill  of  sale  was  absolutely  void.     On  this  (a) 
the  defendants  at  law  filed  their  bill  in  equity  against 
the  assignees  for  relief,  on  the  ground  that  the  bill 
of  sale  was  a  defective  assurance,  which  ought  to  be 
made  good,  by  the  assignees  within  tlie  principle  of 
the  cases  of  Burgh  v.  Frances  (6),  and  Taylor  v. 
Wheeler  (c).    On  the  other  band  it  was  contended,, 
that  the  Court  could  not  give  relief  against  the  Act 
of  Parliament,  and  that  the  case  resembled  the  void 
grant  of  an  annuity,  for  which,  it  was  never  tliought 
there  was  remedy  in  equity,  although  the  grantee 
might  recover  back  the  consideration-money.     Lord 
Chancellor  Thurlow,  afler  expressing  great  doubtSj^ 
dismissed  the  bill  without  costs« 

■ 
The  same  assignees  (d)  afterwards  brought  trover 

for  the  recovery  of  another  ship  assigned  by  Mar- 

getson,  which  ship  was  also   at  sea,  but  in   this 

case,  application  had  been  made  at  the  register*ge- 

neraPs  office  in  the  custom-house  for  a  copy  of  the 


(a)  4iibbert  and  others  v.  RoUeston  and  othesr,  S  B.  C.  V.  671. 
(i)  Supra,  page  223.  ,  (c)  Supra,  page  223. 

{d)  RoUeston  and  otbers  v.  Smith,  4  Term  Rep.  161. 
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pertificate,  wfiich  was  recited  in  the  bill  of  s^le,  but 
it  turned  out,  there  was  a  clerical  error  in  the  qus- 
tom-hou$e  copy,  and  the  signatures  of  the  offiper$ 
were  not  mentioned  in  the  recital.  Tiie  Court  held 
that  the  clerical  error  did  not  vitiate  the  bargain  and 
sale,  and  that  mention  of  the  agnatures  was  not 
i^ecessary. 

A  vtry  strong  case  (a),  was  a();erwards  heard  in  the 
King's  Bench  on  an  action  upon  a  policy  of  insurance 
on  freight.  The  ship  had  been  paid  for  by  four  partners 
but  was  registered  in  the  nan)es  of  two  only  ;  the 
action  was  brought  in  the  names  of  three  ;  the  de- 
claration consisted  of  two  counts:  the  first  averred  the 
interest  \.q  be  in  (he  threp  plaintifis;  the  second 
averred  the  interest  to  be  in  them  and  the  fourtli 
partner.  It  was  argued  for  the  plaintifis^  that  the 
two  partners  in  whose  nam,e  the  register  was  made, 
might  by  parol  agreemient  transfer  their  right  to  the 
other  two  in  conjunction  with  themselves.  Lord 
Kenyon  intimated  a  strong  opinion,  that  no  title 
could  be  made  to  a  ship,  except  by  a  bill  of  sale  in 
writing  pursuant  to  the  Act.  The  Court  decided, 
that  the  right  to  the  freight  resulted  from  the  owner- 
ship, and  that  the  plaintifis  had  neither  a  legal  or 
equitable  interest  in  the  sh^p,  and  the  plaintifis  were 
nonsuited* 

Shortly  after  die  determination  of  the  case  of 
Camden  v.  Anderson,  and  to  remove   the  doubt. 


{a)  Camden  v*  Anderson,  5  T,  R.  709. 
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¥^hetfaer  the  interest  in  a  ship  could  be  transferre4 
by  parol,  the  Act  of  the  84  Geo.  IIL  cap.  68.  (a)^ 
enacted,  that  no  transfer ^  contract  or  agreement  of 
property,  in  any  ship  or  vessel,  should  be  valid  or 
effectual  for  any  purpose  whatsoever,  either  at  law  or 
in  equity,  unless  by  bill  of  sale  or  instrument  in 
writing,  containing  9uch  recital  as  prescribed  by  the 
Act  y  and  it  enacted  that  the  indorsement  upon  the 
certificate  of  register  should  be  tpade  in  the  manner 
and  form  therein  mentioned,  and  signed  by  the  party 
making  the  transfer,  and  a  copy  of  it  delivered  to 
die  person  authorized  to  make  registry,  otherwise 
such  saJe  or  contract  or  agreement  should  be  utterly 
null  and  void ;  and  the  officer  is  required  to  indorse 
the  same  on  the  affidavit,  and  enter  it  in  the  book  of 
registers,  and  transmit  notice  of  it  to  the  commis* 
doners.  The  16th  section  then  provides,  that  if  any 
^ip  or  vessel  shall  be  at  sea,  or  absent  from  the  port 
to  which  she  belongs  at  the  time  when  such  altera-! 
tioq  in  the  property  thereof  shall  be  made  as  afore- 
said so  that  an  indorsement  or  certificate  cannot  be 
immediately  made,  the  sale  or  contract  or  agreement 
for  the  sale  thereof  shall  notwithstanding  be  made 
by  a  bill  of  sale  or  other  instrument  in  writing  as 
l^efbre  directed^  ^nd  a  copy  of  such  bill  of  sale  or 
other  instrument  in  writing  shall  be  delivered  and  an 
/entry  thereof  shall  be  indorsed  on  the  oath  or  affida- 
vit,  and  a  memorandum  thereof  shall  be  made  in 
t^e  book  of  registers,  and  notice  of  the  same  shall 
b^  given  to  the  commissioners  of  the  customs  in  the 


(f()  34  Geo.  III.  cap.  68.  sec.  }4. 
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manner  thereinbefore  directed,  and  within  ten  days 
after  such  ship  or  vessel  shaU  return  to  the  port  to 
which  she  belongs,  an  indorsement  shall  be  made- 
and  signed  by  the  owner  or  owners  or  some  person 
legally  audiorized  for  that  purpose  by  him  her  or 
Ifheiti,  and  a  copy  thereof  shall  be  delivered  in  man- 
ner thereinbefore  mentioned,  otherwise  such  bill  of 
tele,  or  contract  or  agreement  for  sale  thereof,  shall 
be  utterly  null  and  void  to  all  intents  and  purposes 
whatsoever^  and  entry  thereof  shall  be  indorsed,  and 
A  memorandum  thereof  made  in  the  manner  therein- 
before directed.  The  21st  section  provides  for  the 
granting  of  registers  de  novo  on  the  alteration  of 
property  in  the  ship  or  vessel  without  change  of  port 
at  the  request  of  the  owners  or  proprietors.* 

On  these  statutes  there  have  been  many  most 
important  decisions  both  at  law  and  in  equity.  It 
will  be  sufficient  for  us  to  give  our  attention  to  those 
which  more  especially  apply  to  the  subject  of  the 
present  treatise.  We  shall  however  find  it  necessary 
in  some  few  instances,  to  consider  cases  having  a 
more  general  bearing  on  the  subject  of  the  regis-, 
tration  and  assignment  of  shipping.  The  decisions 
principally  turn  on  the  assignment  of  vessels  while  at 

sea. 

f 

In  the  case  of  Moss  v.  Charnock(a),  two-thirds  of 
a  vessel  were  in  August,  1 800,  assigned  by  way  of 
security.    In  November,  the  assignor  became  bank- 


(a)  Most  T.  Chamock,  2  E»t,  39P« 
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i^pt«    None  of  the  requisites  of  the  Acts  of  the  26 
and  34  Geo.  3*  w^re  complied  with  until  December 
following,  when  all  was  done  which  could  be  then 
performed.     On  the  7th  March  the  ship  came  into 
port)  and  within  teb   days,  th6  retnainder  of  the 
requisites    of   the    Ajcts   were    performed*     'The 
assignees    of  the    bankrupt   brought    trover,  abd 
contended,  that  the  bankruptcy  having  intervened 
between  the  time  of  the  execution  of  the  bill  of  sale 
and  the  compliance  with  the  requisites  of  the  Acts^ 
no  property  passed  from  the  bankrupt  prior  td  hia 
bankruptcy ;  on  the  other  hand,  it  was  contended,- 
that  as  the  requisites  of  the  statute  of  the  34  Geo.  84 
were  complied  with  within  a  reasonable  time  after 
the  assignment,  that  would  by  relation  make  the  sale 
complete ;  the  Cburt  held  that  thft  public  would  be 
most .  e^ctually  served  by  holding  that  no  interest 
should  pass  from  any  owner  of  British  ships  to  any 
other  until  the  public  had  that  information  which 
was  so  essential  to  its  commercial  welfiut^  which  would 
be  best  done  by  construing  the  statute  as  enacting, 
that  no  biQ  of  sale  or  other  such  instrument  should 
have  m^  operation  or  e^t,  until  the  requisites  im*; 
posed  on  the  parties  by  the  sale  were  complied  with^ 
and  by  not  allowing  any  relation  to  hold  good,  so  as 
to  make  the  conveyance  effectual  from  any  antece« 
dent  time ;  and  the  Court  was  not  aware  of  any  au* 
ihority  to  i^ew,  that  if  a  statute  directs  a  certain 
thing  to  be  done  without  limiting  a  time  for  doing  it, 
that  such  statute  was  to  be  construed  as  if  it  had  said 
Ibat  it  should  be  sufficient,  if  the  thing  was  done 
within  a  reasonable  time,  instead  of  understanding  the 
statute  as  enacting  that  the  instrum^t  8lw)uld  have 
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BO  operation  or  efiect,  until  what  the  statute  required 
should  have  been  complied  with.  Verdict  was  there* 
lore  given  for  the  plaintifis. 

Lord  Eidon  has  justly  stated  that  the  generality 
ef  the  reasoning  in  Moss  v.  Chamock,  went  to 
this  extent,  viz.  that  if  a  man  sold  a  ship  at  sea,  the 
vendee  having  done  every  thing  required  by  the  act 
that  could  be  done,  but  afterwards  before  the  arrival 
of  the  ship  in  port  an  act  of  bankruptcy  was  commit- 
ted by  the  vendor^  the  assignees  under  the  commis* 
sion  of  the  bankruptcy  and  not  the  vendee  would  take 
the  ship.  In  this  his  lordship  said  he  could  not 
concur  (a). 

Baron  Wood  also  in  delivering  his  opinion  in  the 
Exchequer  Chamber  in  case  of  Hubbard  v.  John* 
8tone(6)  expressed  his  disapprobation  of  the  principle 
laid  down  in  Moss  v.  Chamock,  and  said  he  thought 
the  property  passed  instantly  by  the  bill  of  sale,  and 
that  the  subsequent  acts  to  be  done  were  not  neces« 
sary  to  trantfer  the  property ;  but  the  grant  was  €fe« 
Jiasible  by  subsequent  omissions,  in  cases  where  it 
was  expressly  provided  but  not  otherwise;  or  in 
other  words  that  the  property  vested  in  the  vendee 
instanter  on  the  execution  of  the  bill  of  sale  supposing 
it  to  contain  a  ptoper  recital  of  the  certificate,  subject 
to  be  divested  on  non*performance  of  the  subsequent 
acts  required  by  the  statute. 


(a)  Mestaer  v.  Gillespie)  11  Yes.  jun.  6S7< 
\b)  S  Taunt.  206. 
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Id  a  recent  case  (a)  the  question  arose' on  the  effect 
of  a  writ  ofJl.Ja.  sued  out  by  a  creditor  after  the  exe- 
cution of  the  bill  of  sale  and  a  memorandum  of  the 
transfer  on  the  certificate  of  r^stry,  but  previously 
to  a  copy  of  the  indorsement  being  delivered  to  the 
proper  office,  which  however  was  done  the  next  day* 
The  Court  held  that  the  case  of  Moss  v.  Charn6ck 
was  under  the  circumstances  rightly  decided,  because 
there  was  gross  delay,  and  the  requisites  of  the  statute 
were  not  complied  with  in  a  reasonable  time,  but 
they  agreed  in  Baron  Wood's  construction  of  the 
statute,  viz.  that  the  bill  of  sale  vested  the  property  in 
the  vendee,  and  that  the  requisites  of  the  statute  were 
in  the  nature  of  conditions  subsequent,  and  as  they 
were  complied  with  as  nearly  insUmter  as  could  be 
and  within  a  reasonable  time,  the  writ  of^«  ^  came 
too  late* 

Of  this  decision  Lord  Eldon  has  expressed  his  ap- 
probation (V)y  and  decided  that  the  bankruptcy  of  the 
vendor  did  not  vitiate  the  bill  of  sale,  the  indorse^ 
ment  being  made  on  the  certificate  within  ten  days 
after  the  ship's  return  as  required  by  the  Act,  and  that 
a  power  of  attorney  given  by  the  vendee  to  make  the 
indorsement  was  not  revoked  by  the  bankruptcy* 
On  the  same  principle  Sir  Thomas  Plomer,  vice- 
chancellor,  granted  an  injunction  to  prevent  an  impro- 
per indorsement  being  put  on  the  certificate  (c).  The 


{a)  Palmer  t«  Moxod,  2  M.  and  S«  48. 

(i)  Dixon  ▼.  Ewart,  S  Mer.  ^2. 

(c)  ThompsoB  ▼•  Smitbi  1  Madd«S95. 
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point  may  therefore  be  now  considered  settled,  viz. 
that  a  bill  of  sale  of  a  ship  containing  a  proper  recital 
of  the  certificate  will  vest  the  property  in  the  vended 
vobject  to  its  being  divested  on  a  fiulure  of  tiie  per- 
ibrnuince  of  the  requisites  of  the  statutes  (a)» 

It  may  be  next  necessary  to  consider,  first,  what 
10  a  {MToper  recital  of  the  certificate,  and  secondly^, 
what  will  be  on  the  part  of  the  vendee,  a  sufficient 
compliance  with  the  regulations  of  the  statute  law. 

/ 

First  then,  it  is  safest  to  recite  the  certificate  ifi 
iuK  vefbOj  for  a  material  variation  will  totally  vitiate 
the  instrument  (b).  But  we  have  seen  that  in  one 
instance  a  mere  clerical  error  was  held  not  to  annul 
it^  in  that  case  however  the  certificate  was  in  effect 
the  same  as  the  recital,  and  the  error  was  apparent  in 

the  bill  of  sale. 

* 

« 
An  agreement  for  a  sale  must  also  recite  the  cer4 
tificate  or  it  will  not  be  available  in  equity  (c). 

.  Neither  the  bill  of  sale  nor  an  agreement  for  a 
sale  need  however  recite  the  indorsements  on  the 
certificate  {«Q. 

And  secondly,  as  to  what  will  be  on  the  part  of  the 


(a)  Sedvide  Ritchie  v,  St.  Barbe,  4?  Taunt.  768. 
lb)  For  an  instance  of  this  see  Westerdell  v.  Dale,  7  T.  R.  806. 
(c)  Brewster  and  odiers  p  Clarice  and  otherS;  2  Men  IS,  and 
see  S4  Geo.  S*  c.  68*  s.  14.  \ 

id)  Capadose  v.  Codaer,  1  B.  and  ?•  iSS^ 
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vendee  a  sufficient  complianee  with  the  requisites  of 
the  statute. 

.  If  the  ship  is  in  port,  an  indorsement  must  be  forthr 

with  made  on  the  certificate  of  registry,  and  a  copy 

of  the  indorsement,  as  nearly  instanter  as  may  be, 

transmitted  to  tlie  proper  officer  of  the  customs; 

» 
If  the  ship  is  at  sea,  a  copy  of  the  bill  of  sale  or 

other  instrument  in  writing  must  be  sent  as  soon  as 
can  be  \6  the  proper  officer,  and  within  ten  days  aflet 
the  ship  arrives  in  port  the  indorsement  must  be 
made  on  the  certifit^ate,  and  a  copy  of  the  indorse- 
ment delivered  to  the  proper  officer.  The  subsequepi 
omissions  of  the  officer  of  the  customs  will  not  afiect 
the  sale. 

• 

•  Although  the  bill  of  sale  is  null  and  void  as  an  in- 
strument of  assignment,  yet  it  is  not  nullified  to  oK 
intents;  and  therefore  a  mortgagee  may  maintain  an 
action  of  covenant  against  the  mortgagor  for  the 
money  lent  under  a  covenant  contained  in  th^ 
deed  (a).  ' 

It  is  decided  there  can  be  no  equUdble  tiUe  in  a 
sfaq)  arising  by  implication  of  equity  on  acts  between 
the  parties,  and  that  die  register  is  conclusive  evidence 
of  the  property  even  between  joint  and  separate  ere* 
ditors^  and  that  parol  evidence  is  not  admissible  in 
equity  to  shew  the  money  was  advanced  out  of  the 
joint  concern  (V).    But  a  distinctioQ  must  be  made 


i*r 


(a)  Kerrison  v.  ColCi  8  East,  2S1. 

(i)  Ex  parte  YaUop»  15  Ves.  juii.60*    £;r  parU  Houghtotti  17 
Ves.  jun.  251|  et  vide  Curtis  r.  Peny,  6  Vei.iuB.  739. 
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in  the  case  of  trusts  arising  by  acts  of  law ;  as  trasts 
vested  in  assignees  on  bankruptcy  and  in  execu'^^ 
tors  (a).  And  a  much  greater  distinction  must  be 
made  in  the  case  of  mortgages  and  of  equitable  con« 
tracts  and  agreements^  registered  within  ihe  statutei. 

It  is  also  cleair  ikAi  in  case  the  assurisUice  is  defective^ 
relief  will  not  be  had  in  equity  on  the  contract  as  in 
the  case  of  other  defective  assurances,  but  that  the 
transfer  is  void  to  all  intents  and  piu:po8e8(6)* 

Whether  eqmQr  will  relieve  in  case  of  fraud  on  the 
part  of  the  vendor  preventing  a  compliance  with  the 
requisites  of  the  statutes  has  be^n  much  doubted  (c). 
In  two  recent  cases  ((2),  the  master  of  the  rolls  refused 
to  relieve  on  the  ground  of  fraud,  but  the  Lord  Chan- 
cellor is  said  in  a  yet  more  recent  case  to  have  oon* 
tinned  to  express  a  doubt  (e). 

A  declaration  of  trust  will  not  however  it  seems 
vitiate  the  legal  e£fect  of  the  bill  of  sale  if  the  requisites 
of  the  statutes  are  complied  with(y*). 

In  Thompson  v.  Smith  (jf),  a  doubt  was  started 
whether  since  the  registry  acts  there  could  be  a 
valid  mortgage  of  a  ship,  or  whether  the  ri^t  of 
redemption  did  not  rest  in  honor  between  the  par« 


(a)  Ex  parte  Houghton,  mpra. 

(i)  Speldt  Y.  Lechmere,  IS  Vet.  jim*  589. 

(c)  Mefitaer  v*  Gillespie,  tupra% 

(d)  See  cases  in  note,  1  Madd.  400. 
(0   Fufe  Madd.  406. 

{/)  Heath  v.  Hubbard|  4  East,  110. 
\g)  1  Madd.  395. 
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ties.  TTie  ctrcum&tances  w^re  that  one  Llewellyn  aa- 
sigoed  one  third  of  a  ship  to  Smith  by  way  of  mort- 
gage,axidafterwards  assigned  the  same  third  to  Thomp- 
son by  way  of  mortgage.  Smith  re-assigned  to  Llewel- 
lyn, whQ  afterwards  became  bankrupt  j  and  the  ship 
being  at  sea,  Thompson  filed  his  bill  for  an  injunction 
to  prevent  an  improper  indorsement  on  the  certificate. 
The  plsuntiff  contended  there  was  no  case  deciding 
that  an  equity  of  redemption  in  a  ship  might  not  be 
assigned.  For  the  deifetidants,  it  was  urged,  that 
^nce  the  registry  acts,  there  was  no  such  thing  as 
an  equitable  title  to  a  ship,  and  that  there  could  be 
no  such  thiiig  as  an  equity  of  redemption  in  a  ship. 

The  vice-chancellor  said,  **  that  the  utmost  eflfect  of 

•  •         • 

tke  cases  then  decided  on  tbe  subject  had  been,  that 
where  'th0  question  was,  whetlier  the  forms  prescribed 
by  tbe  registry  acts  should  prevail,  or  the  equitable 
tkl^  be  made  good,  the  forms  must  prevail,  but 
kf  the  printipal  case,  the  forms  had  been  observed  by 
the  plaintiff  in  letter  and  spirit;  that  a  mortgage  of 
i  ship  (independent  of  the  statute)  was  like  a  mort- 
gage of  any  other  chattel,  and  that  all  the  forms 
having  been  complied  with,  what  was  there  in  the 
registry  acts  to  deprive  the  plaintiffs  of  their  manifest 
equity  ?  He  was  struck  by  ^e  assertion  that  since 
the  registry  acts,  there  could  be  no  valid  mortgage 
of  a  ship,  and  that  such  mortgages  were  merely  made 
Upon  honour ;  that  ever  since  the  passing  of  the  7th 
atid  8th  Wm,  and  the  more  recent  statutes,  it  ap- 
peared from  many  cases  both  at  law  and  in  equity, 
that  a  ship  might  be  mortgaged,  and  no  doubt  had 
ever  been  suggested  on  the  subject.    It  was  urged 
that  the  form  of  entry  at  the  cuistom-house  was  in- 
compatible with  a  mortgage,  and  that  the  acts  had 
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thus  indirectly  put  an  end  to  mortgages.  But  he 
asked  if  all  equitable  titles  in  ships  were  put  an  end 
to,  what  was  the  meaning  of  the  words  ^^  contract 
and  agreement''  in  the  S4  Geo.  S.  ?  And  therefore  to 
say  there  could  be  no  equitable  title  to  a  ship  was  to 
contradict  the  very  words  of  the  Act.  It  was  correct 
to  say,  there  could  not  be  an  equitable  interest  in  a 
ship  not  notified  at  the  custom*house,  because  if  there 
might  be  an  absolute  bill  of  sale  registered  and  a  se^ 
parate  deed  of  defeasance  not  registered,  the  Act 
would  be  baffled,  and  foreigners  might  be  secretly 
possessed  of  the  ownership  of  the  ship."  His  Honour 
then  continued  as  follows :  ^^  Thinking  this  question 
to  be  of  extreme  importance,  I  have  taken  some  pains 
to  collect  all  the  knowledge  I  could  on  the  subject. 
I  have  seen  the  officers  engaged  in  this  department 
at  the  custom*house,  and  certainly  there  seems  to 
have  prevailed  a  very  strong  notion  there,  as  well  as 
in  the  profession,  that  some  difficulties  occur  in  con- 
tsequence  of  the  prescribed  form  of  indorsement  in  the 
34  Geo.  3.  c.  68.  8.  15.  which  is  in  the  following 
terms : 

<<'Form  of  Indorsement  on  change  of  property. 

<^  Be  it  remembered  that  [/  or  we}  [names^  resi-^ 
deuces^  and  occupations  qfthe  persons  setting}  have  this 
day  sold  and  transferred  all  [my  or  our]  right,  share, 
or  interest  in  or  to  the  ship  or  vessel  [name  qfthe  ship 
or  vessel}  mentioned  in  the  within  certificate  of  re- 
gistry, unto  [names J  residence^  and  occupation  of  the 
purcfiasersy  Witness  [nu/  or  our  hands}  this  [date 
in  words  at  length}. 

**  Signed  in  the  presence  of 
"  [Two  witnesses^* 
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^^  This  form  is  adapted  only  to  a  total  and  absolute 
sale,  and  will  not  apply  to  a  transfer  by  mortgage, 
the  mortgagor  not  being  properly  within  the  term 

I  '^  seller/'  nor  can  he  truly  declare  that  he  has  sold 

I  ^'  all  his  right,  share,  or  interest  in  and  to  the  ship  or 

vessel,''  nor  is  the  mortgagee  properly  a  purchaser* 
^  At  the  custom-house  the  officers  will  not  permit  any 

I  entry  but  according  to  this  prescribed  form;  the 

statute  not  having  provided  for  a  deviation  from  it 

I  in  any  case,  nor  allowing  any  sale  to  be  valid  without 

a  strict  observance  of  it. 

^^  The  consequence  has  been  that  where  a  ship  is 
mortgaged,  the  practice  I  find  has  sometimes  been  to 
have  two  instruments,  one,  an  absolute  conveyance 
of  the  ship,  the  other  a  deed  of  defeazance ;  the 
former  only  being  registered  at  the  custom-house. 
In  such  a  case,  a  difficulty  arises  in  enforcing  in  a 
court  of  justice  the  mortgagor's  right  of  redemption 
by  setting  up  the  unregistered  deed  in  opposition  to  ' 
the  registered  ;  and  from  thence  has  proceeded  the 
idea  that  since  the  register  acts  no  transfer  of  pro- 
^  perty  in  a  ship  could  be  made,  except  by  way  of 
absolute  sale,  and  consequently  that  no  valid  mort- 
gage of  a  ship  could  be  made  since  these  Acts.  But 
this  course  of  reasoning  is  founded  in  mistake.  If  the 
&ct  were  established  that  the  form  of  register  pre- 
scribed by  the  Acts  were  applicable  only  to  the  case 
of  an  absolute  sale  of  a  ship,  and  could  in  no  way  be 
suited  to  a  transfer  by  way  of  mortgage,  still  it  would 
not  follow  as  a  consequence  that  no  other  than  an 
absolute  sale  was  intended  to  be  allowed,  but  merely 
that  the  provisions  of  the  Act  should  be  deemed  to 
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apply  only  to  an  absolute  sale,  leaving  all  ether  trans- 
fers of  property  untouched  by  the  Acts^  to  be  go- 
verned by  the  same  rules  and  forms  ivbich  prevailed 
before  the  Acts  were  passed,  there  being  nothing 
either  in  the  letter  or  spirit  of  the  Acts  unfavourable 
to  the  continuance  of  the  mortgage  of  ships ;  and  it 
being  utterly  unreasonable  that  such  mortgage  should 
be  rendered  invalid  merely  from  the  non-compliance 
with  a  form  of  register,  which,  according  to  the  fay* 
pothesis,  could  in  no  way  be  adapted  to  it*  It  is  im- 
possible not  to  see  that  the  greatest  inconveniences 
would  arise  if  either  of  these  alternatives  prevailed— 
if  any  prohibition  or  restraint  were  imposed  on  the 
right  of  mortgaging  ships — or  if  the  guards  provided 
by  the  register  acts  against  foreigners  acquiring  an 
interest  in  British  ships  did  not  extend  to  this  mode 
of  transfer  of  property.  It  is  therefcx'e  of  great  im- 
portance to  have  it  clearly  understood  that  for  neither, 
of  these  positions  is  there  any  foundation.  The  con- 
trary of  both  is  assumed  in  the  late  case  of  Wilson  v. 
Heather  (a),  decided  by  the  unanimous  opinion  of  the 
Court  of  Common  Pleas  without  any  doubt  on  either 
point,  and  in  that  opinion  I  entirely  concur.  I  have 
no  doubt  that  the  power  of  mortgaging  a  ship  exists 
as  fully  since  the  register  acta  as  it  did  before,  pro- 
vided the  requisites  prescribed  by  the  register  acts 
are  observed.  I  think  there  is  no  difficulty  in  ef- 
fectuating this.  The  mortage  will  be^made  by  the 
usual  bill  of  sale  of  the  ship,  containing  in  the  same 
instrument  a  defeazance  or  condition  of  re>transfer  on 
payment  of  the  mortgage  money.    This  btH  (^sale 


(a}  5  TflttQt.  642. 
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must  cootain  the  recital  of  the  certi6cate  as  the  Act 
directs,  and  must  be  fully  indorsed  on  thejcertificate 
of  registry  if  the  ship  be  in  port,  or  if  at  sea  a  full 
copy  of  it  must  be  transmitted  to  the  custom-house. 
The  form  of  indorsement  will  be  the  one  prescribed 
by  the  Act,  but  with  the  addition  of  the  defeazance 
to  express  the  true  nature  of  the  contract  between 
the  parties,  whenever  it  becomes  material  to  resort 
to  evidence  of  it*  There  is  nothing  in  the  Act  to 
prevent  such  an  addition  being  made  to  meet  the 
exigency  of  the  case.  A  greater  deviation  from  the 
form  prescribed  by  the  Act  was  sanctioned  by  the 
Court  of  Common  Pleas,  in  the  case  of  a  partial 
transfer  of  the  interest  in  a  ship  (a) ;  and  an  ingenious 
living  writer  (b)  has  well  observed,  that  the  Act  seems 
to  require  a  similar  deviation  in  the  case  of  a  mere 
contract  for  the  sale  of  a  ship,  which  the  Act  directs 
to  be  registered,  but  which  cannot  be  in  the  exact 
words  of  the  form  prescribed.  A  liberal  interpreta- 
tion of  the  Act  must  be  adopted  to  make  form  give 
way  to  substance.  In  the  subsequent  forms  to  be 
observed  at  the  custom-house  the  defeazance  will 
probably  not  be  noticed  either  in  the  entry  indorsed, 
or  the  oath,  or  in  the  memorandum  mad^  in  the  book 
of  registers,  but  adhering  simply  to  the  form  prescribed 
by  the  Act,  it  will  be  registered  as  an  absolute  bill  of 
•ale.  But  neither  the  mortgagor  nor  mortgagee  can 
sufi^  by  that  omission.  The  statutes  invalidate  the 
transfer  only  in  the  event  of  a  neglect  of  the  pre- 

{a)  Underwood  v.  Miller,  1  Taunt.  d87.  J 

\b)  Mr.  (now  Chief  Justice)  Abbot  on  merchant  ships,  kc  p. 
44,  and  note  (y). 
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scribed  requisites  by  the  parties^  not  for  any  mistake 
or  neglect  by  the  public  officers.  And  in  the  event  of 
any  dispute  of  the  title  in  a  court  of  justice,  the  pro- 
per evidence  of  title  will  be  the  original  documents 
themselves^  not  any  imperfect  abstract  made  of  them 
at  the  custom-house.  By  that  abstract  the  mortgagee 
will^  it  is  true,  appear  the  sole  and  absolute  owner,  and 
so  he  is  pro  tempore  till  redemption  ;  but  the  mort- 
gagor's right  to  call  for  a  re- transfer  will  appear  from 
the  bill  of  sale  fiilly  indorsed  on  the  certificate  if  the 
ship  be  in  port,  or  if  at  sea,  by  a  full  copy  trans- 
mitted to  the  custom-house ;  and  I  see  no  ground  on 
which  that  right  can  be  resisted.     It  is  a  mistake  to 
suppose  that  the  owner  of  a  ship  cannot  make  a 
transfer  of  property  without  parting  entirely  and  ir- 
redeemably with  all  his  interest.    The  right  to  re- 
deem, if  it  be  the  contract  of  the  parties  (as  it  was 
in.  the  present  case  between  Llewellyn  and  Smith) 
even  though  not  ^noticed  at  the  custom-house,  still 
continued  to  exist,  and  passed  by  the  second  bill  of 
sale  from  Llewellyn  to  Thompson,  by  which  Thomp- 
son stood  in  .the  place  of  Llewellyn,  and  acquired 
against  him  and  his  assignees  the  right  which  he  seeks 
to  enforce  by  this  bill,  of  possessing  himself  of  the 
certificate  when  the  ship  returns  to  port,  for  the  pur- 
pose of  indorsing  thereon  within  the  ten  days  his  bill 
of  sale*    To  secure  the  attdnment  of  that  right,  the 
plainti£&  are,  I  think,  clearly  entitled  to  the  assist- 
ance of  a  Court  of  Equity,  and  to  prevent  the  in- 
fraction of  it,  which  canuQt  take  place  without  the 
breach  of  an  express  contract,  and  the  violation  of 
every  principle  of  equity  and  justice.    On   these 
grounds,  I  think  the  prayer  of  the  bill  is  proper  j  and 
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as  the  ship  has  by  consent  been  sold,  subject  to  the 
decision  of  the  Court,  the  purchase-money  must  be 
paid  to  the  plaintiffs ;  but  as  it  is  a  case  in  which 
there  was  great  doubt,  I  give  no  costs/*' 

The  reasoning  of  his  Honor  is  clear  and  conclusive, 
for  it  is  evident  a  contract  or  agreement  registered,  is 
within  the  very  words  of  the  statute  ;  and  therefore 
a  title  to  a  ship  men/  subsist  in  equity.  AH  that  is 
asked  is,  that  the  equitable  title  shall  be  as  notorious 
as  the  legal.  That  parol  evidence  is  admissible  to 
shew  what  the  equitable  interests  of  the  parties  are, 
if  the  requisites  of  the  statutes  hiave  been  complied 
with,  is  shewn  in  a  recent  case  (a).  In  that  case  two 
partners  appeared  as  joint  owners  on  the  register ; 
and  on  a  question  sent  from  Chancery  to  the  judges 
of  the  King's  Bench,  they  certified  that  as  the  names 
of  both  partners  appeared  on  the  register,  the  provi- 
sions of  the  Acts  were  satisfied,  and  that  they  did  not 
operate  to  prevent  the  shewing  how  and  in  what 
proportions  the  several  owners  were  respectively  en* 
titled.  In  fact,  the  cases  of  Hibbert  v.  Rolleston, 
Mestaer  v.  Gillespie,  were  mortgs^es,  as  was  also  that 
of  Wilson  V.  Heather  (fr),  in  none  of  which  does  the 
doubt  seem  to  have  occurred. 

In  a  preceding  part  of  this  treatise(c)i  when  con- 
sidering the  doctiine  laid  down  in  Eaton  v.  Jaques, 


(a)  Ex  parte  Jones,  4  M.  and  8*  460i 

(b)  5  Taunt  64*2. 

(c)  Supruy  p*  122* 
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viz.  that  an  assignee  of  leaseholds  by  way  of  mortgi^ 
was  not  liable  to  action  for  rent  in  arrear  and  breach 
of  covenant,  unless  he  had  taken  possession,  it  was 
stated  that  on  the  like  principle  it  was  held  by  the 
Court  of  King's  Bench,  in  the  case  of  Chinnery  v. 
Blackburne  (a),  that  a  mortgagee  of  a  ship,  of  which 
he  was  out  of  possession,  could  not  be  considered 
the  owner,  so  as  to  maintain  an  action  at  l^w  for 
freight ;  and  that  in  the  case  of  Jackson  v.  Ver- 
non (b)j  the  Court  of  Common  Fleas  decided,  tliat  a 
mortgagee  so  placed  was  not  answerablie  for  goods 
furnished  the  ship.  It  was  also  shewn  that  in  the 
case  of  Westerdell  y.  Dale  (c).  Lord  Kenyon  ex- 
pressed an  opinion,  that  a  mortgagee,  whether  in  or 
out  of  possession,  was  the  legal  owner,  and  must  be 
so  considered;  and  it  was  added,  that  the  case  of 
Eaton  V.  Jaques  was  much  disapproved,  and  bad  been 
very  recently  expressly  overruled  (cQ.  It  may  there- 
fore be  thought  to  follow  as  a  consequence,  that  the 
case  of  Jackson  v.  Vernon  is  not  law,  and  that  a 
mortgagee  of  a  ship  would  be  liable  as  legal  owner, 
whether  he  had  taken  actual  possession  or  not. .  But 
the  present  Lord  Chief  Justice  in  hi^  able  Treatise 
on  the  Law  of  Shipping  (e)  has  remarked,  that  the 
title  to  a  ship  may  furnish  evidence  that  repairs  are 
made  or  stores  furnished  under  the  authority  and  for 
the  benefit  of  the  legal  owner,  as  in  fact  they  gene- 


(a)  1  Hen.  Blackstone,  117,  note.  (h)  Tbidi. 

(c)  7  Term  Rep.  312.     ' 

{d)  V^illiams  y.  Bosanquet,  1  Brod.  and  Bing.  238. 
(e)  Page  21. 
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rally  are,  iut  it  does  no  more  ;  aad  th^relbrc^  if  it  ap- 
pear that  they  were  made  or  furnished  under  the  au- 
thority and  for  the  benefit  of  another,  the  legal  owner 
will  not  be  axkswerable.    For  this  position  there  are 
two  clear  authorities.    In  the  first  case  (a),  a  pur- 
chaser of  a  ship  having,  previous  to  the  completion 
of  the  conveyance,  ordered  the  master  to  take  the 
vessel  to  a  shipwright  to  be  repaired,  it  was  held  that 
the  seller,  ahhough  the  legal  owner^  was  not  liable ; 
and  secondly  (ft),  where  a  ship  was  sold  in  the  inter- 
val between  an  order  for  stores  given  by  the  seller, 
and  their  delivery  on  board,  the  purchaser  was  held 
not  responsible.     The  principle  deciding  these  cases 
is,  that  the  credit  was  not  given  to  the  legal  owner, 
but  to  a  third  person.    The  like  principle  may  apply 
to  the  case  of  mortgagor  and  mortgagee,  in  case  it 
can  be  shewn  that  the  credit  was  given  to  the  mort- 
gagor personally,  but  otherwise  it  is  apprehended 
the  mortgagee  must  be  liable.    It  may  be  also  proper 
to  add  in  this  place,  that  the  register  uhne  is  not 
even  prima  Jizcie  evidence  to  charge  a  person  as  owner 
of  a  ship,  in  a  suit  between  private  individuals  (c), 
nor  is  the  bill  of  sale,  unless  it  appears  to  have  been 
accepted  by  the  assignee  (cQ. 

Thejreighty  if  in  a  charter-party,  may  it  seems  be 
assigned  independent  of  the  ship,  and  will  not  be 


(a)  Young  and  another  v.  Brander  and  another,  6  East,  10. 

(b)  TrewbellaT.  Rowe,  11  East,  4S5. 

{c)  Frazer  v.  Hopkins  and  another,  2  Taunt.  5. 
{d)  Tinkler  y.  Walpole,  14  East,  226;  et  vide  Co#per  v.  South, 
4  Taunt.  802.    Price  v.  Anderson,  ibid.  6S2. 
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within  the  regUtiy  acts ;  and  eqoitjr  will  giant  an  in* 
junction  to  prevent  payment  to  the  mortgagor  (a). 

But  otherwise  the  earnings  cannot,  it  seems,  be  se- 
parated from  the  ship  itself  (&)• 


(a)  Mestaer  r.  Gillefpie,  $upra. 

(h)  Speldt  r.  Ledunere,  supra.    Abbott  on  ShippiDg,  81» 
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CHAPTER  XVIL 

Mortgages  of  Stock. 

The  late  Master  of  the  Rolls  remarkedy  that  public 
stocks  or  funds  are,  in  fact,  perpetual  annuities 
granted  for  ever,  redeemable  by  the  public.  They 
are  a  mere  right;  and  the  circumstance  that  Go- 
vernment is  the  debtor  makes  no  difference.  They 
constitute  a  mere  demand  of  dividends  as  they  be- 
come due,  having  no  resemblance  to  a  chattel  move- 
able or  coin-money,  capable  of  possession  and  manual 
apprehension*  He  therefore  determined,  that  if 
stock  be  transferred  into  the  name  of  a  married  wo- 
man, and  her  husband  die  in  her  lifetime,  without  ' 
having  accepted  the  stock  in  the  Bank  books,  or 
otherwise  reduced  it  into  possession,  the  stock  will 
survive  to  the  wife,  although  the  husband  and  wife 
should  in  his  lifetime  have  signed  partial  transfers  of 
the  stock  (a).    - 

In  another  case  (i),  the  Master  of  the  Rolls  re- 
marks, there  is  a  very  untechnical  expression  used 
with  regard  to  stock ;  there  is  literally  no  such  thing 
as  one  hundred  pounds  stock;  knowing,  however. 


(a)  V^ildman  v.  V^ildman,  9  Ves.  jun.  174. 

(b)  Kirby  v.  Potter,  4*  Ves.  jun.  751.  M 
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that  in  common  jiariance,  people,  speaking  of  stock, 
will  so  express  themselves,  the  Court  will  apply  it. 

Public  stock  may  become  ike  subject  of  hattj  or 
it  may  be  itself  the  securify  for  the  repayment  of 
money. 

It  was  formerly  doubted  whether  a  loan  of  stock 
was  lawful,  or  whether  it  was  not  prohibited  by  th^ 
7  of  Geo.  2.  cap.  8.  s.  8.  which  enacts  that  ^*  all 
contracts  and  agreements  whatsoever,  which  sbaH 
from  and  afler  the  first  day  of  June,  17S4,  be  made 
or  entered  into  for  the  buying,  selling,  assigning,  or 
transferring  of  any  public  or  joint  stock  or  stocks,  or 
other  public  securities  whatsoever,  or  of  any  part, 
share,  or  interest  therein,  whereof  the  penon  at  per^ 
sons  contracting  or  agreeing,  or  on  whose  behalf  the 
contract  or  agreement  shall  be  made,  to  sell,  assign, 
and  transfer  the  same,  shall  not,  at  the  time  of  mak- 
ing such  contract  or  agreement,  be  actually  possessed 
of  or  entitled  unto  in  bis,  her,  or  their  own  right,  or 
in  his,  her,  or  their  own  name  or  names,  or  in  the 
name  or  names  of  a  trustee  or  trustees  to  their  ttse, . 
shall  be  null  and  void  to  all  intents  and  purposes 
whatsoever;  and  all  and  every  person  and  persons 
whatsoever  contracting  or  agreeing,  or  on  whose  be- 
half and  with  whose  consent  any  contract  or  agree- 
ment shall  be  made,  to  sell,  assign,  or  transfer  any 
public  or  joint  stock  or  stocks  or  other  public  secu- 
rities, whereof  such  person  or  persons  shall  not  at  the 
time  of  making  such  contract  or  agreement  be  actually 
possessed  of  or  entitled  in  his,  her,  or  their  own  name 
or  names,  or  in  the  name  or  names  of  a  trustee  or 
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tnitteef,  to  their  use  w  tbeir  own  ri^tiatiafoffeaaidt 
shall  forfeit  and  pay  tha  aum  of  50OL  to  be  reooyered 
by  action  of  debt»  bilU  plaint^  or  infimnataou,  in  any 
of  his  Migesty's  Courts  of  Record  at  WeBtminster,  in 
which  no  essoign,  privilege,  protection^  or  wager  of 
law,  or  move  than  one  imparlance  shall  be  allowed  $ 
one  moiety  thereof  to  the  use  of  his  Majesty,  his 
heirs  and  successors,  and  the  other  moiety  thereof 
to  the  use  of  him,  her,  or  J^u^n  who  shall  sue  for  the 
same ;  and  all  and  every  broker  or  brokers,  agent  or 
agents,  who  shall  negotiate,  transact,  or  intermeddle 
in  the  making  or  procuring  to.be  madeany  >such  oon^ 
tract  or  agreement  as  aforesaid,  and. fi&alL know  that 
the  person  or  persons  by  whom  or. on  whose  behalf 
Sttch  contract  or  agreement. shall  be  .mad&  is  ;or  jire 
not , possessed  of  or  entitled  unto  the.  stock  orsepu-* 
rity,  concerning:  which  such  contract  or.  agreement 
shall  be  made  in  his,  her,  or  their  own  name  or 
names*  or  in  the  name  or^names  of.a  trustee  or  tnis* 
tees  £>r  tiieir  use  or  r^t,  shall,  lor  every  such  oS* 
ftnce^  foif^t  and  pay  the  sum  of  1002.  to  be  reco* 
vered  by  aotion  of  debt,  bill,  plaint,  or  information,; 
itt  any.of  hi^  Majesty's  Courts  of  Record  at  Westmin* 
qter,  in^  which  no  essoign,  privilege,  {protection,  or 
wager  (xf  law,  or  more  than  one  imparlapce  shall  be 
allowed,  one  moiety  thereof  .to  the.  use  of  his  Ma* 
jesty,  his  heirs  and  successors,  and  the  oth^r  moiety 
theceof  to  the  use  of  him^  ber^  or  thraa  irtio  ^att 
sueibrtlie 


Tbe^qMstioo  was  tried in.an  action  of  aasumpsit^ 
befive  Lord  lSj&Kjmo.(m\  when  a. verdict  was  fomA 

(a)  SaikderB  t.  Kentish  and  Hawkdey,  8  T-  R>  M^ 
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for  the  plaintiff,  sufcgect  to  the  opinion  of  the  Court 
of  King's  Bench.     The  circumstances  were,  the 
plaintiff,  Sanders,  who  was  a  clergyman,  lent  the 
defendant,  Kentish,  who  was  a  stockjobber,  SOOOZ. 
4  per  cent,  annuities ;  the  defendant,  Hawksley,  was 
a  surety  with  Kentish  for  the  re-transfer.    The  de- 
fence set  up  to  the  action  by  the  defendants  was, 
that  the  loan  was  within  the  prohibition  of  the  7  Geo. 
2.  cap.  8.    It  was  answered,  that  the  transaction  was 
within  the  saving  of  the  11th  section,  namely,  ^^  that 
nothing  in  this  Act  contained  shall  extend  or  be  con- 
strued to  extend  to  hincjfer  or  prevent  any  person  or 
persons  from  lending  any  sdm  or  sums  of  money,  or 
any  public  or  joint  stock,  or  otiier  public  securities 
whatsoever,  or  any  part,  share,  or  interest  therein, 
or  to  prevent  or  hinder  any  defeazance,  contract,  or 
agreement  being  made  and  entered  into  for  the  re- 
delivering, assigning,  or  transferring  such  public  or 
joint  stock,  or  other  public  securities,  or  any  party 
share,  or  interest  therein,  upon,  the  repayment  of  the 
sum  or  sums  of  mobey  which  shall  have  been  lent  and 
borrowed  thereupon,  with  interest  for  the  same,  so 
as  no  premium  or  other  consideration  whatsoever  be 
paid  to  or  received  by  the  person  or  persons  lending 
such  money,  for  or  in  consideration  of  such  loan, 
more  than  legal  interest.''  In  this  opinion  the  Court 
coincided.    Lord  Kenyon  remarked,  the  Act  is  in* 
tituled,  **  An  Act  to  prevent  the  infamous  practice 
of  stockjobbing.''    But  if  the  defendants'  objections 
are  to  prevail,  the  title  of  the  Act  ought  to  be  al- 
tered, and  it  should  run  thus :   <^  An  Act  to  en- 
courage the  wickedness  of  stockjobbers,  and  to  give 
them  the  exclusive  privilege  of  cheating  the  rest  of 
mankind.'* 
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A  loan  of  stock  is  therefore  lawful ;  and  the  par- 
ties may  agree  that  a  sum  of  money  equal  to  the  di- 
vidends shall  be  paid  in  the  mean  time,  although  the 
dividends  shall  exceed  five  per  cent  on  the  money 
produced  by  the  sale  of  the  stock ;  for  the  lender 
takes  the  hazard  of  the  rise  and  &U  of  the  market 
price ;  and  if  an  action  is  brought  at  law  on  a  bond 
given  as  a  security  for  the  re-transfer  of  stock,  in  es- 
timating the  measure  of  damages,  the  lender  will  be 
entitled  to  recover  the  highest  value  of  the  stock  on 
the  day  of  trial  (a). 

> 
It  is  not  mat€!iial  whether  the  stock  is  actually 

toansferred  to  the  mortgagor,  or  whether  the  stock  is 

sold  out,  and  the  net  produce  paid  to  him  (6). 

And  if  a  person  is  indebted  to  another  man  in  a 
sum  of  money,  an  agreement  between  them  that  the 
debtor  shall  transfer  to  the  creditor  within  a  given 
time- such  a  quantity  of  stock  as  the  amount  of  the 
debt  would  have  purchased  on  the  day  of  the  agree- 
ment, and  pay  dividends  in  the  mean  time,  is  law** 
ful(c> 

The  chief  question  in  matters  of  this  sort  is,  whe- 
ther the  transaction  is  usurious?  and  the  general 
principle  to  be  deduced  from  the  cases  seems  to  be, 
that  if  the  principal  money  lent  is  not  put  in  hazard, 
and  the  creditor  may  obtain  an  advantage  exceeding 


^m 


(«)  Shepherd  r.  Johnson,  2  East,  21 1  • 

{b)  Tater.  Wellmgg,  S  T.  R.  5S7. 

(c)  Maddock  ▼•  Rumball  and  another,  8  East,  90i. 
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legal  ifltefMU  .the  loos  will  be  tainted  with  osiiry ; 
but  some  of  the  adjudged  cases  are  not  easily  lecon* 
dleable  to  this  priociple* 

la  ^Barnard  v.  Young  (a\  heard  before  the  late 
Master  of  the.  Rolls,  it  appeared  that  10,000/.  bad 
becoQie  due  on  bond,  and  the  agreement  was  to 
txanafer  to  the  creditor,  on  a  given  day,  so  much 
stodc  as  upon  the  12th  day  of  February  then  last,  on 
which  day  the  10,000^  secured  by  bond  became  doe, 
could  have  been  purchased  with  the  10,000/1 ;  on, 
to  pay  the  said  10,000/.  at  the  option  of  the  creditor^ 
and  also  in  the  mean  time  to  pay  interest  at  five  per 
cffA  on  the  lOfiCOL    The  Master  of  the  Rolls  said, 
this  waa  ii;i  fact  an  usurious  contract ;  for  the  princi- 
pal money  was  never  at  hazard,  the  creditor  was  at 
all  evcota  sure  of  having  that  with  lawful  interest, 
and  bad  the  chance  of  as  advantage  if  the  stock  rose* 
It  ,wa$  nsocioas  to  atipulate  for  that  chance. 

The  Jyfaster.  of  the  Rolls  in  Barnard  v.  Young, 
diitinguiahed  that  case  from  the  case  of  Forrest  v. 
Elwes  (6),  which  had  been  heard  before  Lord  AWan- 
ley,  and  the  ground  of  distinction  taken  by  the  Mas- 
tM  €f  the  Rolls  was,  ^at  in  Forrest  v;  Elwes  there 
wnaaooptioiw  lb  t^t^ase  it  appeared,  that  Mr. 
Sh^ea  had  in  the  year  1T66  lent  Commodore  Forrest 
9O0OL  Old  South  Sea  Annuities,  valued  on  the  day 
q(  tcamfev  at  7170A  The  condition  of  the  bond  Was, 
that  Forrest  shouldt  at  the  eod  of  six  months,  retrans- 


(a)  Barnard  r.  Toimg,  17  Ves.  jtm.  44. 
{by  Porrest  T.  Elwes,  #  Yes.  jun.  493. 
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fer  the  8000/.  stock,  and  pay  interest  at^ve  per  cent, 
on  the  7l70iL  Breach  was  made  by  Forrest  in  the 
condition  of  the  bond  by  non-transfer  of  the  stock 
within  the  six  months,  and  a  long  period  elapsed, 
during  which  part  of  the  principal  was  discharged, 
but  a  great  arrear  of  interest  accrued  on  the  residue. 
After  the  death  of  Forrest  a  suit  was  instituted  in 
equity  by  his  executors,  in  which  Elwes  was  a  defen- 
dant, and  it  was  directed  that  the  balance  due  to 
Elwes  should  be  paid,  and  that  the  master  should 
take  an  account  of  the  money  due.  ,  In  the  year 
1798  the  master  reported  that  €500L  was  due  for 
principal,  with  a  very  large  sum  for  interest.  It  was 
objected  on  the  part  of  the  executors,  that  the  mas- 
ter  ought  to  have  reported  that  so  much  was  due  as 
would  purchase  8000/.  South  Sea  Annuities,  when 
the  same  might  be  purchased  at  some  given  period  of 
time,  after  deducting  the  several  sums  already  paid 
on  the  bond*  On  the  other  hand  it  was  contended, 
that  Mn  Elwes  was  entitled  to  the  residue  of  the 
7170/L  The  Master  of  the  Rolls  said,  the  question 
was,  what  was  the  fair  measure  of  the  damage  ?  and 
asked,  whether  he  should  do  justice  in  giving  the 
same  annuities,  which  were  formerly  worth  eighty- 
nine  per  cent,  and  were  then  much  depreciated  ?  and 
he  overruled  the  exception.  Now  it  is  with  much  de- 
ference suggested,  that  the  effect  of  this  decision  was, 
after  the  expiration  of  the  six  months,  to  remove 
from  Mr.  Elwes  the  hazard  alluded  to  in  Barnard  v. 
Young,  and  to  give  him  the  same  chance  of  rise  with- 
out the  risk  of  fall  which  vitiated  the  transaction 
in  that  case ;  unless  it  be  supposed  that  if  after 
the  expiration  of  the  six  months,  the  stock  had 
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iiBeD  in  value,  Mn  Elwes  would  not  have  been  en-' 
titled  to  the  advantage  of  the  rise,  but  have  been 
kept  to  the  7170/.,  which  it«  seems  difficult  to 
conceive,  tor  under  such  a  determination  Mr.  Elwes 
would  have  sustained  an  actual  loss  through  the  de- 
fault of  the  borrower. 

There  is  also  a  case  (a)  heard  in  the  King's 
Bench,  which  appears  at  variance  with  the  prin- 
ciple before  stated.  The  circumstances  were ;  that 
the  defendant  Wellings  applied  to  the  plaintiff's  tes- 
tator to  advance  him  a  sum  of  money,  which  was 
agreed  to,  but  the  testator  said  he  should  expect  the 
same  interest  which  he  received  in  the  short  annui- 
ties, namely,  eight  and  a  half  per  cenL  To  this  the 
defendant  assented.  The  money  was  accordingly 
raised  by  the  testator  by  sale  of  short  annuities,  and 
the  agreement  was,  that  the  defendant  should  replace 
the  stock  by  the  1st  day  of  September  1785;  but  if  it 
was  not  replaced  by  that  time,  then  he  should  repay 
the  money  raised  on  the  1st  of  January  1786,  and  in 
the  mean  time  should  pay  such  interest  as  the  stock 
wmld  have  produced.  On  the  trial  Lord  Kenyon 
left  it  to  the  jury  to  say,  whether  this  was  intended 
as  a  bondjide  loan  of  stock  to  be  replaced  at  a  subse- 
quent time,  or  repaid  in  money  ;  or  whether  it  was 
intended  to  be  a  loan  of  money,  and  the  present  de- 
vice a  mere  colour  for  usury ;  the  jury  found  it  a 
mere  loan  of  stock,  and  gave  the  plaintiff  a  verdict. 
A  rule  was  afterwards  obtained  to  shew  cause  why 


(a)  Tate  v.  Wellings,.  3  Term.  Rep.  537. 
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the  verdict  should  not  be  set  aside,  and  a  new  trial 
granted  on  the  ground  of  usury,  and  it  was  argued 
that  a  contract  for  a  loan  of  stock  to  be  replaced  on 
a  given  day,  or  to  be  repaid  in  money,  reserving  a 
greater  interest  than  the  law  allows,  in  other  cases 
was  clearly  usurious.  The  Court  considered' that 
they  were  precluded  by  the  verdict  of  the  jury  from 
considering  whether  the  transaction  was  a  mere  cloak 
for  usury.  Lord  Kenyon  thought  that  as  the  trans- 
action was  legal  during  the  first  year,  there  was  no- 
thing superadded  to  make  it  usurious.  Mr.  Justice 
Ashhurst  thought,  that  from  the  contract  the  credi- 
tor derived  no  advantage,  for  he  was  only  to  receive 
in  the  mean  time  the  same  interest  which  the  stock 
would  have  produced;  and  Mr.  Justice  Buller  said 
this  was  not  like  the  case  cited  from  Cro.  James  (a\ 
where  the  principal  was  always  secure^  for  here  the 
testator  might  have  been  a  loser  in  the  event  of  the 
stock  rising  after  the  first  year.  A  new  trial  was 
therefore  refrised. 

On  consideration  of  the  foregoing  case,  it  is 
respectfiiUy  submitted,  that  the  opinion  given  by 
Lord  Kenyon,  viz.  that  there  was  nothing  super- 
added after  the  first  year  to  make  the  transaction 
usurious,  appears  singular,  considering  that  it  was  an 
agreement  to  repUy  a  sum  qf  money  with  eight  and  a 
half  per  cent,  interest.  The  reason  given  by  Mr. 
Justice  Ashhurst  is  yet  more  remarkable,  for  it 
would  seem  to  imply  that  an  agreement  to  repay 


(a)  Roberts  y.  Tremftyne,  Cro.  Jac  507< 
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iaoney  raised  by  the  sale  of  stock,  would  not  be 
usurious,  if  the  rate  of  interest  did  not  exceed  the 
dividends  of  the  stock  sold.  The  reasoning  of  Mn 
Justice  Buller,  namely,  that  the  lender  ran  the  hazard 
that  the  stock  might  rise  after  the  first  year,  would 
apparently  apply  to  any  loan  of  money  raised  by 
the  sale  of  stock. 

During  the  late  \^ar  when  the  price  of  stock  was  so 
low  as  to  render  more  than  SL  per  cent*  interest,  mort- 
gages  of  stock  were  frequent,  and  almost  superseded 
money  mortgages ;  they  have  now  nearly  disappeared. 
The  most  prudent  course  in  such  species  of  mortgage 
is,  to  make  the  land  redeemable  on  the  repkicing  of 
the  stock  on  a  given  day,  and  payment  of  dividends 
in  the  mean  time.  The  cases  however  seem  to 
imply  that  it  will  not  be  unlawful  to  stipulate 
for  the  re-trans&r  of  the  stock,  and  to  reserve  five 
per  cent,  on  the  amount  of  the  money  produced 
by  the  sale,  instead  (^  the  dividends,  but  the  lender 
camiot  be  advised  to  rely  on  the  case  of  Tate  v. 
.Wellings,  as  an  authority  for  the  proposition,  that 
he  may  stipulate  for  the  re-transfer  of  stock  at  a 
given  day,  and  in  default  of  transfer,  then  for  the 
payment  of  the  amount  of  the  money  produced  by 
the  sale,  and  reserve  a  rate  of  interest  equal  to  the 
dividends.  The  case  of  Forrest  v.  Elwes  may  be 
considered  as  decided  on  the  particular  circumstances 
of  hardship  attending  the  case,  and  not  as  an  autho- 
rity for  a  general  rule,  that  under  a  similar  proviso, 
the  Court  of  Chancery  would  decree  a  redemption 
on  payment  of  the  money  instead  of  the  transfer  of 
stock,  in  order  to  save  the  lender  from  a  loss  \  and  it 
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may  be  concluded  from  the  case  of  Barnard  v.  Young, 
that  the  lender  must  not  reserve  to  himself  an  option 
to  require  the  transfer  of  stock,  or  payment  of  the 
money  (a). 

• 

If  stock  is  itself  made  the  security  for  money,  and 
the  day  appointed  for  payment  is  passed,  the  mort- 
gagee may.  at  once  proceed  to  sell  the  stock,  and 
repay  himself,  principal  and  interest,  without  any 
authority  from  the  mortgagor,  and  without  filing  his 
bill  of  foreclosure  (3).  But  the  mortgagee  will  be 
decreed  to  account  for  the  surplus  (c)« 


(a)  For  a  Precedent  of  a  Mortgage  of  Stock,  see  Appendix, 

No.  7. 

(b)  Tucker  v.  Wilson,  1  P.  Wms.  261.    Lockwood  and  othen 

V.  Ewer,  2  Atk.  303. 

(c)  Harrison  v.  Hart,  Comyns,  393.  Noia.  The  circumstances 
of  this  case  form  a  striking  proof  of  the  extent  of  the  South  Sea 
bubble,  for  it  appears  tliat  20,000/.  South  Sea  stock  was  transferred 
as  a  security  for  70,000/.  money  and  interest,  and  that  the  20,000/. 
South  Sea  stock  actually  produced  the  sum  of  86,291/.  17^«  S^i. 
By  the  deposition  of  one  witness,  Hart  agreed  to  sdl  him  lOOO/* 
South  Sea  stock  at  1000  per  cent,  premium. 


(    sio    ) 


CHAPTER  XVIII. 
On  Liens  in  generaL 

• 

It  is  perhaps  hardly  within  the  scope  of  the  present 
treatise  to  enter  into  a  consideration  of  the  general 
doctrine  of  lien ;  of  that  particular  branch  which  is 
confined  to  equity,  and  relates  t6  real  estate,  mention 
has  been  already  made  (a).  A  few  observations  on 
the  subject  may,  however,  be  not  considered  in  this 
place  irrelevant. 

Lien  may  subsist  both  at  law  and  in  equily,  al- 
though there  are  some  liens  which  subsist  in  equity 
only  (J). 

Liens  are  general  or  specific.  By  the  common  law, 
every  one  has  a  lien  on  a  specific  article  delivered 
to  him  to  work  on  for  the  amount  of  the  labour  done; 
and  this  has  even  been  extended  to  give  a  certificated 
conveyancer  or  special  pleader  a  lien  on  the  papers 
in  his  hands,  so  far  as  respects  his  costs  on  that  par- 
ticular account  (c).  But  this  species  of  lien  does  not 
extend  to  general  balances  or  money  due  on  former 
or  different  accounts  (d). 

The  cases  turn  principally  on  the  point,  whether 


(a)  Vide  Chapter  13,  Book  2.  (b)  2  Men  403. 

(c)  Hollis  V.  Claridge,  4  Taunt.  807. 

(d)  Ex  parte  Ockenden,  1  Atk.  235. 
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the  lien  is  confined  to  the  particular  transaction,  or 
is  extended  to  the  general  balance  ? 

Lord  Mansfield  has  stated  (a),  that  the  convenience 
of  commerceandnaturaljusticeareonthe  side  of  liens^ 
and  that  therefore,  of  late  years.  Courts  have  leant 
that  way :  1st,  where  it  is  an  express  contract;  Sdly, 
where  it  is  implied  fi'om  the  usage  of  trade ;  or,  Sdly, 
ftom  the  manner  of  dealing  between  the  parties  on 
the  particular  case ;  or,  4thly,  where  the  party  has 
acted  as  &cton  It  may  not  be  improper  briefiy  to 
consider  the  doctrine  under  these  several  divisions : 

first :  In  the  case  of  an  express  contract.  Tlie 
Court  of  icing's  Bench  has  decided,  that  an  agree- 
ment amongst  a  number  of  dyers^  bleachers,  &c.  en- 
tered into  at  a  general  meeting  that  they  would  not 
receive  any  goods  without  having  a  lien  on  the  goods 
in  hand  for  a  general  balance,  was  good  in  law  j  and 
that  every  person  afterwards  sending  goods  to  such 
persons  with  notice  of  that  agreement,  must  be  con- 
sidered as  assenting  to  it  and  bound  by  it  (Jb). 

Secondly :  In  the  case  of  implication  from  the 
usage  of  trade.  On  this  principle  it  was  decided, 
that  a  packer  had  a  lien  fi>r  his  general  balance,  even 
including  loans  of  money  (c).  It  is  also  held  that 
bankers  (cQ,  and  policy  brokers  (^),  have  a  general 


(a)  4  Burr.  2221. 

(ft)  Kirkman  ▼•  Shawcross,  6  Term  Rep.  14^ 

(c)  Ex  parte  Deeze»  1  Atk.  228. 

(d)  Davig  ▼.  Bowsher,  S  Term  Rep.  4S8. 
(«)  Cooke's  Bankrupt  Laws,  442. 
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lien  for  the  balance  of  their  accounts.  But  dyers  (a) 
and  common  carriers  (b\  it  seenu^  have  not  a  lien 
by  general  usage. 

Thirdly :  From  the  manner  of  dealing  between 
the  parties^  as  in  the  case  of  Downman  v.  Mat* 
thews  (c),  whidi  was  a  transaction  between  a  clothier 
and  a  dyer,  and  there  being  evidence  that  they  al- 
ways made  up  their  accounts  by  giving  mutual  ere- 
dity  the  lien  for  the  general  balance  was  allowed. 

Fourthly :  As  to  fiurtors.  In  the  case  of  Kruger 
V.  Wilcox  (d)^  Lord  Hardwicke  took  the  opinion  of 
four  merchants,  who  agreed,  that  if  there  is  a  course 
of  dealings  and  general  account  between  the  mer- 
chant and  the  factor,  and  a  balance  is  due  to  the  fac- 
tor, he  may  retain  the  ship  and  goods  or  produce,  fot 
such  balance  of  the  general  account,  as  well  as  for 
the  charges,  customs,  &c.  paid  on  the  account  of  the 
particular  cargo ;  but  that  if  the  factor  deliver  up 
the  goods  to  the  merchant,  by  his  parting  with  die 
possession  he  parts  with  the  specific  lien;  and  the 
Court  decreed  accordingly. 

It  is  now  also  decided,  that  a  solicitor  has  a  ge- 
neral lien  for  his  costs,  &c.  on  the  (Mtpers  in  his 
hands  (e) ;  and  it  seems  he  may  obtain  an  order  to 


(a)  Vide  Green  v.  Fanner,  4  Burn  22H.    Close  v.  Water- 
house,  6  East,  525. 

(b)  Rushforth  v.  Hadfield,  6  East,  518. 

(c)  Free  in  Chu.  580.    Et  vide  Roshfordi  t.  Hadfidd|  iupra. 

(d)  Kruger  ▼.  Wilcox,  Amb.  854. 

(e)  Stevenson  t.  Blakelocky  1  M.  and  S.  535. 
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prevent  his  clients  from  receiving  money  recovered 
in  a  suit,  in  which  he  has  been  employed  for  him, 
until  his  bill  be  paid  (a).  But  if  his  client  substi- 
tutes another  splicitor,  he  cannot  prevent  the  cause 
coming  to  a  hearing,  subject  to  his  lien  (b)j  nor  can 
he  prevent  his  client  discontinuing  the  action,  sub- 
ject to  the  costs  incurred  (c). 

The  late  Master  of  the  Rolls  has  observed,  that  as 
to  liens  of  one  man  on  goods  in  the  possession  of  an- 
other, he  knew  of  no  difference  between  the  rules  of 
decision  in  courts  of  law  and  in  courts  of  equity  {d). 

To  create  th^  lien,  the  goods  must  come  into  the 
actual  possession  of  the  party  claiming  it,  on  which 
principle  it-  was  held  (e),  that  if  a  fitctor,  in  consider- 
ation of  goods  being  consigned  to  him,  accept  bills 
drawn  on  him  by  the  consignor,  and  pay  part  of  the 
freight  before  the  goods  arrive,  and  afterwards  be- 
come insolvent  before  the  bills  are  due,  the  consignor 
may  stop  the  goods  in  transitu. 

It  appears  from  the  cases  to  be  decided,  that  the 
right  of  lien  does  not  extend  beyond  the  time  of  oc- 
iual  possession^  and  therefore  if  the  factor,  &c.  de- 
liver up  the  goods  before  payment  of  his  account,  his 
lien  is  gone,  and  he  cannot  stop  the  goods  even  in 


(a)  Vide  Dough  101. 

(i)  O'Dea  v.  O'Dea,  1  Sch.  and  Lefroy.  315. 

(c)  Merrywether  y«  MeHish,  13  Vet*  jun.  162* 

(d)  GladBtone  v.  Birley,  2  Mer.  408. 

(e)  Kinloch  ▼.  Craig,  3  Term  Rep«  119. 
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tnaMtu(ay    And  in  one  case  it  was  held,  dial  a 
delivery  of  part  cmljr  destroyed  the  lien  {by 

It  is  also  dedded,  that  if  the  fiurtor,  solicttoFy  or 
^other  person  having  a  iqpedfic  or  geneial  lien  on  goods 
in  his  hands  take  a  qpecific  secorityy  the  lien  is  to- 
tally gone  (c%  so  &r  as  req>ects  the  ddit  for  ^riiich 
the  secoritjr  is  taken. 


(a)  Sweet  ▼.  Pym,  1  East,  2.    El  vide  Amb.  25i. 
(h)  Ex  parU  Gwynne,  13  Yes.  jan.  S8S. 
\c)  Cowell  ▼.  Simpson,  16  Ves.  jan.  275. 


(     915     > 


CHAPTER  XIX. 

Of  Assignments  of  Mortage. 

In  equity^  the  mortgage  debt  is  the  principal,  the 
land  the  accessory.  An  assignment  of  mortgage  is, 
therefore,  in  equity,  a  transfer  of  a  debt  with  its  at- 
tendant securities ;  and,  as  the  accessory  always  foI> 
lows  the  principal,  it  results  that  when  the  debt  is 
satisfied,  the  security  is  determined. 

On  this  principle,  equity  holds,  that  on  an  assign- 
ment of  mortgage,  without  the  concurrence  of  the 
mortgagor,  the  assignee,  standing  in  the  place  of  the 
original  creditor,  is  subject  in  all  respects  to  the  like 
equities  and  settlement  of  accounts  as  the  mortgagee 
himself  would  be  (a).  In  Matthews  v.  Wallwyn  (6), 
Matthews  mortgaged  to  Baker  for  2000/.  The  mort- 
gage being  paid  off  by  Shepheard,  who  was  Mat- 
thews's  attorney,  Matthews  executed  to  Shepheard 
a  bond  for  2000/.,  and  Baker  assigned  the  mortgaged 
premises  to  Shepheard,  who  afterwards  deposited  the 
bond  and  deed  ynth  Hercy  and  Co.  for  2000L  Her- 
cy  and  Co.  requiring  payment,  Shepheard  applied 


(a)  Earl  of  Macclesfield  v.  FittoB,  1  Vem.  169-  1  Ch.  Ca. 
68.  Matthewsv.WaUw7D,4  Ve8.juii.118.  Williams  ▼.  Sorrell, 
iUd. 

{h)  Supra* 
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to  Wallwyn  and  Co.  to  lend  him  2000/.  They  agreed 
ix}  open  an  account  with  him  on  a  deposit  of  the 
securities  and  his  own  note  of  hand.    The  securities 
were  accordingly  redeemed  out  of  the  hands  of  Her- 
cy  and  Co.,  and  deposited  by  Shepheard  with  Wall- 
wyn and  Co.     Shepheard  became  bankrupt ;  and, 
subsequently,  und^  a  decree  of  Chancery,  his  as- 
signees executed  an  assignment  of  the  mortgage  to 
Wallwyn  and  Co.     Matdiews  had  no  notice  of  the 
dealings  with  Hercy  and  Co.  and  Wallwyn  and  Co. 
Shepheard  had  been  in  the  habit  of  receiving  and 
paying  large  sums  on  account  of  Matthews.    The 
bill  was  filed  by  Matthews  against  Wallwyn  and  Co. 
for  redemption ;  and  it  stated  that,  subsequently  to 
the  settlement  of  an  account  between  Matthews  and 
Shepheard  in  October  1 794,  which  was  subsequent 
to  the  deposit  to  Wallwyn,  Matthews  had  discovered 
that  Shepheard  had  received  divers  sums  of  money 
not  accounted  for  by  him,  and  that  the  latter  had, 
since  the  settlement,  received  other  sums,  and  that 
on  deducting  these  sums,  a  considerable   balance 
would  be  due  to  Matthews.    Wallwyn  and  Co.  sub- 
mitted that  they  had  a  specific  lien  for  their  balance. 
The  Lord  Chancellor,  after  stating  the  question  to 
be  whether  the  assignee  of  a  mortgage  had  a  right  to 
be  paid  according  to  the  sum  that  appeared  due  on 
the  mortgage  deed,  whatever  might  be  the  state  of 
the  account  between  the  mortgagor  and  mortgagee, 
and  noticing  the  practice  of  conveyancers  not  to  re- 
commend as  a  good  title,  an  assignment  of  amortgage, 
without  making  the  mortgagor  a  party,  and  being 
satisfied  that  the  money  was  really  due,  proceeded  to 
state  the  particulars  of  the  case  of  Lunn  v.  Lodge 
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and  others^  from  a  note  of  the  case  in  his  possession  ; 
firom  which  it  appeared  that  Lodge  mortgaged  to 
Pitman  who  assigned  to  Saint  John.    Lodge  and' 
Pitman  both  became  bankrupt.    The  bill  was  filed  by 
the  assignees  of  Lodge,  insisting  that  nothing  was  due 
between  the  estates.    Lord  Thurlow  directed  the 
Master  to  enquire  ^*  what  was  due  at  the  time  of 
mortgage  ?  what  was  due  at  the  time  of  the  assign- 
ment ?  and  what  remained  due  ?''    The  Master  re- 
ported that  7000/.  was  due  Jrom  Pitman  to  Lodge  ; 
and  it  was  decreed  that  the  assignments  were  void 
against  the  estate  of  Lodge.    This,  the  Lord  Chan- 
cellor said,  was  a  direct  authority  in  favor  of  Mat- 
thews. He  then  noticed  that  if  an  action  was  brought 
on  the  bond  in  the  name  of  the  mortgagee,  which, 
the  bond  not  being  assignable  at  law,  it  must  be  (a), 
the  mortgagor  would  pay  no  more  than  was  really 
due  on  the  bond ;  and  if  an  action  was  brought  on 
the  covenant,  the  account  must  be  settled  in  that 
action ;   and,  in  a  Court  of  Equity,  the  condition 
of  the  assignee  could  not  be  better  than  it  was  at 
law.    Therefore  the  plaintiff  must  be  at  liberty  to  re- 
deem upon  payment  of  what  the  Master  should  find 
due  on  the  original  mortgage  to  Shepheard ;  and  he 
directed  the  account  to  be  taken  in  exactly  the  same 
way  as  Lord  Thurlow  had  done,  viz.  an  account  of 
what  was  due  at  the  time  of  the  mortgage ;  what  was 
due  at  the  time  of  the  assignment ;  and  what  was 
then  due. 


(a)  As  to  thisy  see  remarks  infra  on  the  case  of  the  debt  being 
secured  hj  an  assignabk  instrument* 
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The  case  of  Matthews  v.  Wallwyn  is  a  leading 
authority,  that  the  mortgagor  not  concurring  in  the 
assignment,  is  not  bound  by  the  amount  appearing 
due  on  the  face  of  the  mortgage.  In  a  case  (ci)  de- 
cided soon  after  that  of  Matthews  v.  Wallwyn,  the 
same  doctrine  was  acted  upon.  It  appeared  that  Sor« 
rell  mortgaged  to  Clifton.  Clifton  assigned  to  Wil- 
liams, without  the  concurrence  of  Sorrell,  who,  after 
the  assignment,  and  without  notice  of  it,  made  se- 
veral payments  to  Clifton.  The  property  was  lease* 
hold,  lying  in  Middlesex,  and  the  deed  of  assignment 
was  registered.  The  bill  was  filed  by  the  assignee, 
praying  a  foreclosure,  and  charging  the  mortgagor 
with  notice  by  reason  of  the  registry ;  but  the  point 
was  scarcely  contended  by  the  counsel  for  the 
plaintiff  The  decree  was,  that  the  defendant  might 
redeem  on  payment  of  what  was  due,  deducting 
the  payments  made  to  Cliftx>n.  In  this  case,  the 
mortgagor  had  made  a  tender  oithe  balance  to  the 
assignee,  subsequent  to  the  filing  of  the  bill ;  in  con- 
sequence of  which  the  costs  of  the  suit  were  allowed 
the  assignee  up  to  the  time  of  the  tender  only. 

This  doctrine  has  been  confirmed  by  Lord 
Eldon(&),  and  may  be  considered  as  settled,  as 
well  in  respect  t6  payments  before  and  after  the  as- 
signment as  also  on  a  running  account.  The  con- 
currence of  the  mortgagor  in  the  assignment  of 
a   mortgage  consequently   should,  if  possible,  ne- 


(a)  Williams  v.  Sorrell,  4  Ves.  jun.  389. 
(i)  Chambers  v.  Goldwio,  S.Ves.  jun.  234. 
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ver  be  dispensed  with;  and  in  cases  in  which, 
from  unavoidable  circumstances,  an  assignment  is 
taken  from  the  mortgagee  only,  the  precaution 
should  be  had  of  obtaining  a  covenant  from  the 
mortgagee,  that  the  money  alledged  to  be  owing 
is  actually  due ;  and  notice  of  the  assignment 
should  be  given  to  the  mortgagor  with  the  least 
practicable  delay. 

The  mortgagor  not  being  bound  by  the  settlement 
of  account  between  the  mortgagee  and  assignee,  d 
Jbrtiori  he  cannot  be  prejudiced  by  any  agreement 
between  them  to  increase  the  amount  of  the  prind^ 
pal  due ;  and,  consequently,  the  arrears  of  interest  at 
the  time  of  the  assignment  cannot,  generally  speak« 
ing,  without  his  concurrence,  be  converted  into 
principal,  and  tacked  to  the  mortgage  (a).  And 
even  with  his  consent,  the  interest  cannot,  with  notice^ 
be  tacked  to  the  prejudice  of  other  creditors  having 
then  a  lien  on  the  estate  (6).  But  it  is  submitted  that 
as  equity  will  on  the  settlement  of  accounts  allow 
the  necessary  costs  of  defending  and  maintaining  the 
title  (c),  renewal  of  leases  ((/)  and  the  like  with  in- 
terest in  the  mean  time,  the  amount  of  such  costs 
may  on  an  assignment  be  tacked  to  the  principal. 


(a)  Macclesfield  ▼.  Fitton,  supra.  Ashenhunt  v.  James,  S  Atk. 
271*  Porter  v.  Hubbard,  3  Atk.  ch.  78>  et  vide  Matthews  ▼• 
Wallwyn,  mpra. 

(b)  Digby  v.  Craggs,  Amb.  612. 

(c)  Godfrey  v.  Watson,  3  Atk.  518. 

(d)  Lucam  v.  Mertins,  1  Wils.  34.  Manlove  v.  Bale,  2  Vern.  84. 
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and  wiU  cany  interest  without  the  mortgagors' 
concurrence,  and  have  preference  to  other  subsist- 
ing charges. 

A  further  advantage  arising  from  the  concurrence 
of  the  mortgagor  in  the  assignment  is,  that  in  such 
case  the  mortgagee  need  not  be  made  a  party  to  a 
bill  of  redemption,  which  otherwise. is  necessary,  that 
he  may  account  for  the  profits  received  in  his 
time  {ay 

There  is  another  most  important  point  to  be  at- 
tended to  by  the  mortgagee  in  an  assignment  of 
mortgage,  viz.  that  if  he  is  in  possessiofiy  he  is  con- 
sidered in  equity,  in  some  measure,  in  the  light 
of  a  trustee,  and  accountable  for  the  profits ;  and, 
therefore,  if  without  the  assent  of  the  mortgagor,  he 
assigns  over  the  mortgage  to  another,  he  will  be  held 
liable  to  account  for  the  profits  received  suhsequenUif 
to  the  assignment  (i),  on  the  principle  that,  having 
turned  the  mortgagor  out  of  possession,  it  is  incum- 
bent on  him  to  take  care  in  whose  hands  he  places  the 
estate.  A  query  is  added  in  Equity  Cases  Abridged, 
whether  if  the  mortgagor  hides  so  that  he  cannot  be 
served  with  a  suhpcena^  the  mortgagee  in  possession 
may  not  assign  without  being  accountable  for  the 
subsequent  profits  j  but  the  query  only  tends  to  shew 
the  general  rule. 

If  the  assignee  is  2i purchaser  of  the  mortgage  debt. 


(a)  2  Eq.  Ca.  Ab.  594. 
(i)  1  Eq.  Ca,  Ab,  328. 
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t)tj  iti  other  words,  pays  a  less  sum  for  it  than  thef 
amount  due,  he  will  be  entitled  to  the  fiill  benefit 
of  his  purchase  (a).   It  hsis  however  been  questioned, 
and  an  attempt  made  to  confine  the  purchaser  to  the 
amount  of  the  sum  which  he  actually  paid  on  the  as- 
signment }  but,  ai^  observed  by  Lord  Cowper,  since 
he  run^  the  hazard  of  a  loss,  he  ought  to  have  th6 
benefit  of  the  gain  (£ ).    If  indeed  the  purchaser  is  in 
the  situation  of  ^  trustee  fdr  the  owner  of  the  estate5 
then  equity  will  hold  that  he  made  the  purchase  for 
the  benefit  of  the  estate,  and  consequently  an  execu- 
tor^ or  guardian,  or  trustee,  shall  be  only  repaid  the 
sum  which  h6  actually  gave  (c)^   In  like  manner,  if 
the  heir  af  UvdD  is  the  purchaser5  and  there  be  judg- 
ment or  specialty  creditoffs,  be  shall  not  have  the 
benefit  of  the  assignment  beyond  the  amount  of  the 
purchase!  to  their  prejudice  ((/) ;  and  the  like  doc- 
trine was,  in  one  case(e),  attempted  to  be  extended  to 
the  instance  of  a  purchase  by  a  stranger  to  the  estate, 
but  Lord  Hardwicke  has  remarked  (^ ),  he  knew  no 
subsequent  case  in  which  it  had  been  laid  down  as  a  ge- 
neral rule^  but  held  only  with  regard  to  agent,  trustee, 
heir  at  law,  or  executor  (  g).    And  even  with  regard 


(a)  Phillips  v«  Vaughan,  ]  Vern.  3S6.  Baker  y.  Eellett^  S  Rep. 
C\k4  IS.  Neb.  117.  Anon.  1  Salk.  155.  Ascough  v.  JohnBoii,  2 
Vern.  66.  Morrett  v.  Paske,  2  Atk.  5^  Darcy  v.  Hall,  1  Vem.  4^. 

(h)  Anon.  1  Salk.  154.  , 

(c)  Morrett  v.  Paske,  supra, 

{d)  Brathwaite  v.Brathwaite,  iVern.  335.  Long  v.  Clopton,  ibid. 

464. 

{e)  Williams  v.  Springfield,  1  Vern  476.  e/  inde  Loogv.  Clopton, 
$upra. 

(/)  Morrett  v.^  Paske,  2  Atk.  53, 54. 

{g)  Et  vide  Bromley  v.  Holland,  5  Ves.  jan.  620,  note. 

Y 


to  those  persons»,if  ih&  iQoirtg^ge  is  pijf  cl^ed  ^  ^ 
purpose  of  prote<;ting  2k  siibseqjiuent  uKunsbmnce 
to  which  tbey  are  enidtled  in  ih^  m9k  rightp 
thiQy  may  take  the  full  benefit  <^f  fjust  priQir  9ecuN 
rity  (a^.  In  a,  subsequent  chapter^  tJuS)  dpctrm^  w3i 
be  more  fuller  dilated  on.  The^Q-  gefimf^l  oba^UVQf* 
tiops  may  be  therefore  sufficient  in  thl^  plape., 

At  law»  the  debt  being,  a  chose  m  aqtion^.is  not,:  i^ 
general,  assignable.    A  power  of  attorney  must. be 
therefore  givea  by  the  mortgagee  to  the  asfngnee^^to 
enable  him  to  proceed  in  his  name  on  the  covanpuft 
and  bond*    Thfs  debt  may  indeed,  ^  under  special 
circumstances,  be  assignable  at  law  a&  if  siecui^  by 
a  negoti^le  instrument,  such  as  a. bill  of  exchange^ 
which  pas3es  by  indorsement;  and  Mr.  Powell (^) 
has  suggested,  whether  in  such  a  case  the  general 
rule  before  stated  (c)  as  to  the  liability  of  the  assigned 
to  the  state  of  the  account  between  the  mortgagoi? 
and.  mortgagee  would  apply ;  for  the  assi^ee  or  inr^ 
doisee  has  a  legal  right  in.  the  debt,  and  a  legal  re- 
medy at  law,  which  equity  will  not  take  from  him. 
There   certainly  seems  considerable  force  in   thei 
reasoning. 

The  55  Geo.  3.  cap^  184.  has  provided,  that*  on' 
any  transfer  or  assignment  of  any  mortgage,  in  all 
cases  where  the  person  entitled  to  the  right  of  re- 
demption, or  reversion  shall  not  be  made  a  party  to 


{a)  Darcy  v.  Hall,  1  Vera.  49. 

(b)  Powell  on  Mortgage,  page.^7S(' 4th  edit. 

{c)  Supra,  page  215. 
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srich  transfer,  atid  ako  where  the  person,  who  (A'igi^ 
fU^  m^^  the  niortgage,  shall  continue  entitled  to 
thfe  right  of  i^edemptiori  or  reversion,  and  shall  be' 
made  a  party  tio  sii6h  transfer,  the  common  deed- 
stamp  Only  shall  be  payable^  prcmded  nofUtther  sunt 
(finoney  or  stock  be  added  to  the  principal  money  of 
stock  dlteddy  secured.  The  Act  then  provides,  that, 
in  dll  other  cases ^mcYi  transfer  shall  be  charged  with 
tfai^  iSamie  duty  or  duties  as'  ah  original  mortgage. 

Tlhe  efflfect  of^the  clause  isi  tW  if  the  equity  of  re- 
demption is  granted  away  to  a  stranger  previously  to 
the  assignment,  and  the  grantee  of  the  equity  con- 
curs  in  the  assignment,  the  fiill  duty  will  be  payable, 
which  legislative  enactment  is  founded,  it  is  pre- 
sumed, on  the  idea,  that  the  assignee  obtains  the 
iurther  pettonal  security  of  the  grantee.  Tf  the  per- 
son originally  making  the  mortgage  die,  the  better 
opinion  seems  to  b^,  that  his  heir  or  personal  repre- 
sentative standi  in  his  situation;  sO  that  th^  may 
conciir  in  the  asisignment^  without  rendering"  neces- 
sary the  payment  of  the  adiiitional  duty,  and  the 
sathe  exemption  may  be  thought  to  extend  to  a 
devisee. 

A  question  has.  been  raised  on  the  effect  of  the 
clause  dispensing  with  the  payment  of  the  mortgage- 
duty  on  the  assignmjsnt  of  mortgage  \  provided  no 
further  swm  of  money  or  stock  be  added  to  the  prin- 
cipal money  or  stock  already  secured  ;  followed  by 
the  clause  directing,  ^^  that  in  all  other  cases  the  as- 
signment shall  be  charged  with  the  same  duty  as  an 
original  mortgage.''     If  these   united  clauses  are 

t2 
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taken  in  their  literal  meaning,  it  would  certainly 
seem  to  follow,  that  in  every  case  in  which  a  sum  of 
money  is  added  on  the  assignment  of  mortgage,  the 
full  duty  on  the  whole  is  payable ;  but  it  is  conceived 
,  that  such,  was  not  the  intention  of  the  legislature,  be- 
cause  the  provision  would  be  fi^ustcated.by  the  simple 
operation  of  an  assignment  of  the  original  mortgage,, 
and  an  indorsement  dated  the  next  day  by  way  of  fur- 
ther charge  for  the  additional  sum ;  and  it  cannot  be 
presumed  the  legislature  could  mean  to  affix  tiie 
heavy  duty  merely  on  the  form  of  making  the  addi- 
tional mortgage. 

The  effect  however  has  been,  to  raise  a  doubt  whicb 
is  not  unfrequently  attended  with  considerable  ex- 
pense ;  for  it  happens  that  counsel  on  behalf  of  an 
assignee  of  a  mortgage  do  not  feel  themselves  justi- 
fied in  advising  him,  that  he  will  be  safe  if  he  ad- 
vances a  further  sum  of  money,  unless  the  full  duty  be 
paid  on  the  total  amount  of  the  mortgage  money, 
in  consequence  of  which,  a  mortgage  is  sometimes 
perhaps  unnecessarily  burdened  with  the  payment 
of  the  full  mortgage-duty  a  second  time.  When  the 
stamp  act  undergoes  revision,  this,  it  is  hoped,,  will 
be  remedied.. 


BOOK  THE  THIRD. 


CHAPTER  I. 

Of  the  relative  Estates  of  Mortgagor  and  Mortgagee. 

Having  treated  of  the  origin,  nature,  and  diflferent 
modes  of  mortgage,  it  is  next  to  be  considered  in 
what  respective  relative  situations  the  mortgagor  and 
mortgagee,  until  redemption  or  foreclosure,  stand  to 
each  other ;  and  to  what  privileges  and  restrictions, 
they  are,  during  that  period,  respectively  entitled  or 
subject 

On  the  execution  of  the  mortgage,  the  mortgagor 
becomes  the  equitable  owner,  the  mortgs^ee  the 
legal  owner  of  the  land ;  in  which  respective  situa- 
tions they  remain  until  the  land  is  redeemed  or  fore- 
closed. In  the  interim,  the  land  and  all  its  profits 
form  a  security  for  the  debt.  These  general  principles 
govern  the  decisions  on  this  branch  of  flie  law  of 
mortgage. 

In  most  mortgage  deeds,  a  proviso  is  inserted  that 
until  default  made  in  paymentby  the  mortgagor,  &c.,he 
and  his  heir  may  hold  and  enjoy  the  land  and  receive 
the  profits  without  interruption  by  the  mortgagee  or 
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his  heir.     In  some  instances  however,  the  mortgage 
is  made  without  such  precaution. 

There  is  some  obscurity  in  the  books  in  what  light 
the  mortgagor  and  his  heirs,  during  the  period  of 
their  actual  possession,  or  receipt  of  the  rents  of  the 
land,  stand  in  respect  to  the  mortgagee  and  his  heirs, 
whether  as  tenants  for  years,  at  will,  by  sufferance  or 
receivers.  In  the  case  of  Birch  v.  Wright  (a),  Mr.  Jus- 
tice Buller  considered  it  suflScient  to  designate  the 
parties  as  mortgagor  and  mortgagee^  wiUiout  having 
recourse  to  any  other  description ;  and  he  considered 
a  mortgagor  was  neither  tenant  at  will  or  receiver,  npr 
Was  it  necessary  he  should  be  so,  for  a  mortgagor  and 
mortgagee  were  characters  as  well  known,  and  their 
rights,  powers,  and  interests  as  well  settled  as  any  in 
the  law.    It  is  however  submitted  that  this  view  of  the 
question  does  not  meet  the  difficulty,  for  the  rights^ 
powers,  and  interests  of  mortgagor  and  mortgagee^ 
are  in  many  instances,  grounded  on  their  respective 
estates  in  the  land ,}  and  therefore  we  are  still  driven 
back  to  the  original  question,  what  are  those  estates  ? 
The  common  law  recognizes  no  such  estate  as  that  of 
mortgagor  or  mortgagee  independently  of  some  other 
known  estate  or  interest  in  the  land ;  for  the  estates 
both  of  mortgagor  and  mortgagee  are  of  a  compound 
nature,  partaking  partly  of  legal  and  partly  of  equita^ 
ble  rights ;  and  it  is  difficult  to  perceive  in  what  man- 
ner these  compound  estates  can,  as  such,  be  regarded 
in  a  court  of  law,  although  the  possession  of  the  mort- 
gagor may,  as  noticed  in  the  next  chapter,  confer  on 

(a)  Term  Rep.  963. 
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him  certain  priviJi^s  wider  l;he  statute  law  and  poor 
Iftws.     In  adtttition  to  wfaich  it  may  under  circum-* 
dbmc^  becKHtte  ^s^ntiid  to  ascertain,  whether   at 
common  law    there  is  any,  and  what    privity  of 
estate  between  thd  j^arties ;    for  if  the  mortgagor 
in  possession    may    be   considered    as   tenant   at 
W1II9    or^  under  the    agreement   fbr  possession,  as 
tenant  for  years,  to  the  toortgagee,  there  will  be 
sufficient  privity  of  estate  between  them  to  admit  o£ 
aa  enlargement  by  release  alone^  which  will  not  be 
the  case,  if  he  is  to  be  considered  as  tenant  by  suffer- 
ance, or  an  agent  or  receiver.     It  is  with  deference 
suggested,  that  so  long  as  the  mortgagor  or  bis  heir  is 
in  possesion  oS  the  land^  and  the  legal  ownership  is 
in  t^e  mortgagee,  there  must  subsist  a  tenancy  be- 
tween the  parties  j  or  otherwise  the  mortgagbr  c(t  his 
heir,  must  hold  in  fee  and  as  disseisors^  for  the  law  of 
England  recognizes  no  possession  independent  of  a 
tenancy,  either  to  the  lord  paramount  or  a  mesne 
lord.    The  moi^tgagor  in  possession  must  hold  of 
some  ane^  and  to  say  that  his  pdsses&ibn  is  that  of  a 
mortgagor,  is  in  fact  leaving  the  question  undecided^ 

The  following  propositions  have  already  in  sub- 
stance bclen  subitfitted  to.  ihe  public  (ji). 

First :  that  if  in  the  mortgage  deed,  there  is  the 
usual  proviso  for  the  enjoyment  of  tibe  land  by  the 
mortgagor,  and  his  heir,  until  default  in  payment  &c., 


(a)  Srd  Edition  of  Watkins  by  Morley,  andCo6te,  j^agc  13. 
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and  the  mortgagor  is  in  actual  possession,  he  may, 
under  the  agreement,  be  regarded  as  tenant  Jar  years 
to  the  mortgagee  during  the  continuance  of  the 
agreement  (a) ;  and  on  his  death,  during  the  agree- 
ipent,  it  is  considered  that  his  legal  interest  might  be 
considered  as  devolving  on  his  executors^  who  during 
the  remainder  of  the  agreement  might  be  regarded  as 
trustees  for  the  heir  of  th^  mortgagor. 

Secondly :  If  in  the  case  of  such  agreement  the 
money  is  not  paid  at  the  appointed  time,  and  the 
mortgagor  continues  in  possession  after  the  determi«> 
nation  of  the  agreement  without  any  fresh  agreement 
between  the  parties,  he  is,  until  payment  of  interest^ 
or  other  recognition  of  tenancy,  tenant  by  sufferance, 
for  he  came  in  by  a  rightful  title,  although  he  holds 
over  wrongfully. 

Thirdly :  If  the  mortgage  deed  contains  no  such 
agreement,  and  the  mortgagor  remains  the  actual 
occupant  with  the  consent  of  the  mortgagee,  he  is 
strictly  tenant  at  wijl  (3)« 

^fourthly ;  If,  in  the  latter  instance,  the  mortgage 
is  tranfenred  to  another,  without  the  concurrence  of 
the  mortgagor  (c),  the  tenancy  at  mil  is  determined, 
and  the  mortgagor  becomes  tenant  by  sufferance  to 


(a)  Powseley  v.  Blackman^  Cro.  Jac  659. 

(h)  Keecli  y.  HaU,  1  Dougl.  9lt. 

(c)  Smartle  y.  Williamsi  3  JLey.  387.  an4  1  Salk.  US.   Thundf r 
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^he  assignee  until  payment  of  interest  or  other  re- 
cognition of  tenancy ;  and  in  all  cases  in  which  the 
mortgagor  can  be  considered  tenant  at  will,  the  death 
either  of  himself  or  of  the  mortgagee  must  determine 
the  tenancy.  If  it  is  determined  by  the  death  of  the 
latter,  the  mortgagor  will  be  tenant  by  sufferance  to  . 
the  representative  of  the  mortgagee,  until  payment  of 
interest  or  other  recognition  of  tenancy,  and  after- 
wards tenant  at  will.  If  it .  is  determined  by  the 
death  of  the  mortgagor,  and  his  heir  or  devisee  enter 
and  hold  without  any  recognition  of  the  mortgagee's 
title  by  payment  of  interest,  or  other  act,  an  adverse 
possession  may  be  considered  to  take  place  (a). 

Fifthly :  In  every  case  in  which  a  tenancy  by  su& 
ferance  exists  between  the  parties,  and  even  where 
an  adverse  possession  commences,  as  by  the  entry  of 
the  heir  or  devisee  of  the  mortgagor  without  the 
consent  of  the  mortgagee,  the  payment  of  interest 
is  a  recognition  of  the  title  of  the  mortgagee  and 
evidence  of  an  agreement  that  the  mortgagor,  or 
person  deriving  title  from  him,  shall  hold  at  will| 
and  a  strict  tenancy  at  will  commences  (&)• 

Sixthly:  If  thelandis  in  the  occupation  of  tenants  and 
the  mortgagor  is  permitted  to  receive  the  rents,  he  has 
been  considered  to  be  a  receiver  for  the  mortgagee  (c), 


{a)  Per  Holt  in  Smartle  r,  WiUiams,  1  Salk.  245. 

{b)  lloUand  y.  Hatton,  Carth.  414*  and  10  Vin.  Ab.  418,  pL 
}9. 

(c)  Moss  T.  GaUimorei  1  DougL  283.  yet  as  to  this  Vide  ex 
parte  Wibpiii  2  Yes.  k  Bca.  252,  in  which  Lord  Eldon  expressed 
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bat,  as  faerea&er  ^xpkdiied,  without  Bability  to  ac- 
count (u). 

It  nay  be  conceded  that  in  most  cases  which  occur, 
it  is  sufficient  to  describe  the  respective  interests  of 
tihe  parties  as  those  of  mortgi^r  and  mor^gee;  but 
ctrcomstaoces  may  arise,  in  which  it  will  be  neces* 
saiy  more  accurately  to  define  the  actual  estates  of 
the  parties  at  law ;  and  with  that  view  it  is  trusted 
that  the  foregoing  propositions  will  not  be  found 
repugnant  to  the  principles  r^ulating  the  law  of 
mortgage  of  real  property  in  England. 

It  may  be  necessary  to  remark  that,  although  the 
mortgagor  is  equitable  owner,  yet  the  mortgagee  is 
more  than  a  trustee  for  him,  for  a  trustee  is  not  al- 
lowed to  deprive  his  cestuique  trust  of  his  possession, 
but  a  mortgagee  may  assume  the  possession  when- 
ever he  pleases,  and,  in  point  of  possession,  the  mort- 
gagor is  tenant  at  will  even  in  equity,  for  a  Court 
of  Equity  never  interferes  to  prevent  the  mortgagee 
from  assuming  the  possession  (6). 


hit  surprise  at  the  mortgagor  being  considered  as  a  receiver  for 
the  mortgagee^  and  attributed  the  doctrine  to  a  misapplication  of 
the  principles  of  equity.  Vide  irifra^  page  384. 

(n)  Videinfrtu 

(i)  Per  Master  of  the  Bolls  b  Cholmondeley  v.  Clinton,  S 
Merivalei  S58. 
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Of  the  Privileges  attending  the  Estate  of  the 

Mortgagor. 

With  whatever  strictness  the  common  law  may  have 
originally  regarded  the  breach  of  the  condition  by 
the  mortgagor,  yet  in  modern  times,  the  doctrine  of 
the  courts  of  equity,  recognizing  the  mortgagor,  (until 
foreclosure,)  to  be  the  actual  owner  of  the  land,  has 
to  a  certain  extept,  with  reference  to  the  ppsses^ion 
by  the  mortgagor,  been  acted  upon,  as  well  by  the 
courts  of  cominoi;L  law,  as  by  the  legislature. 

The  statute  law  (a)  has  provided  that  the  mortga*- 
gor  in  possession  shall  have  the  privilege  of  voting 
for  the  return  of  ipembers  to  parliament  notwithstand- 
ipg  the  mortgage. 

At  common  law  his  title  of  ownership  while  in 
possQSsion  is  so  far  recognized  as  to  gain  him  a  settle* 
mept  under  the  poor  laws  (i),  but  for  this  purpose,  he 
must  be  in  possession  in  his  capacity  of  mortgagor, 
and  oot  by  fraud  or  wrong.  For  in  a  case  (c)  in 
which   a  mortgagee  of  several   messuages   having 


1 ! .  >    -.■■;■>'  >"   1'  L  ■-'.■■  ■      J  .  ,1". 


(a)  7  <r  S  waiiam  S.  eap.  S5.  see.  7* 
(i)  Dougl  6S2.  S  T«rm.  Bep.  771. 
(c)  R^  ▼.  the  inhabitanU  of  Catheringtoiii  3  TcDou  Rep.  771- 
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recovered  in  ejectment,  afterwards  permitted  the 
mortgagor  to  inhabit  one  of  the  houses  for  a  parti- 
cular purpose,  i.  e.  the  overlooking  of  some  repairs, 
the  Court  of  King's  Bench  held,  that  no  settle- 
ment was  gained  by  such  latter  residence,  for 
he  was  not  in  possession  as  mortgagor.  And  in 
another  case  (a)  in  which  an  estate  had  been  con- 
veyed to  trustees  upon  trust  to  sell  for  payment  of 
debts,_and  to  pay  the  residue  to  the  grantor,  the 
grantor  before  sale  got  fraudulently  into  possession, 
and  it  was  held,  he  did  not  by  such  residence  gain  a 
settlement. 

• 
A  very  considerable  privilege .  annexed  to  the 
estate  of  the  mortgagor  is,  that  he  is  not  bound 
to  account  for  the  rents  and  profits  while  in  posses- 
sion, even  although  the  security  shall  prove  insuffi- 
cient For  this,  the  case  of  Colman  v.  the  Duke  of 
Saint  Albans  is  in  point  {V).  In  that  case  it  appear- 
ed that  the  office  of  register  of  the  Court  of  Chancery 
had  been  granted  by  King  George  the  1st,  by  letters 
patent  to  Charles  Duke  of  St.  Albans,  George  Earl 
Cbolmondeley,  and  Lord  James  Beauclerk  for  their 
lives,  and  the  life  of  the  survivor  of  them,  in  trust 
for  the  Duke  his  heirs  and  assigns.  The  Duke 
subsequently  assigned  one  moiety  of  the  fees  of  office 
to  William  Day  for  securing  a  sum  of  money.  The 
Duke  and  William  Day  afterwards  concurred  in  an 
assignment  of  both  moieties  to  the  Archbishop  of 
Canterbury  for  securing  6000/.  and  interest    On  the 


(a)  Rex  y.  the  inhabitants  of  St.  Slichael's,  Dougl.  630. 
{h)  5  Ves.  jun.  25. 
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death  of  Charles  Duke  of  St.  Albans,  George  Duke 
of  St. '  Albans  his  heir  at  law  entered  on  the  office 
and  received  the  fees.  The  mortgage  ultimately 
vested  in  Bridget  Crewys,  who  joined  with  Duke 
George  in  a  surrender  to  the  crown  of  the  grant,  and 
a  fresh  grant  was  afterwards  obtained  for  the  lives  of 
George  Duke  of  St.  Albans,  Charles  Beauclerk,  and 
Aubrey  Beauclerk,  afterwards  Duke  of  St.  Albans, 
and  the  life  of  the  survivor  in  trust  for  Duke  George, 
his  heirs  and  assigns.  This  grant  was  assigned  to  ' 
Bridget  Crewys.  ^George  Duke  of  St.  Albans  and 
Charles  Beauclerk  afterwards  died,  and  Aubrey,  tlien 
Duke  of  St  Albans  (the  only  surviving  life)  entered 
and  took  the  profits.  A  bill  was  filed  by  the  executors 
of  Bridget  Crewys  against  Aubrey  Dulce  of  St.  Albans, 
charging  that  as  there  was  no  other  life  in  the  grant 
except  the  Duke,  the  office  itself  was  an  insufficient 
security  for  the  60002L  and  interest,  and  that  the  de- 
fendant ought  to  account  to  the  plaintiffi(  for  the  fees 
and  emoluments  received  by  him,  and  for  any  ftiture 
fees  and  emoluments,  and  that  the  plaintiffi  oughttobe 
let  into  possession  ;  and  praying  an  account  of  prin- 
cipal andinterest,  and  for  a  foreclosure,  and  that  a  value 
might  be  set  on  the  office,  or  that  the  office  might  be 
sold,  and  in  case  of  a  deficiency,  the  defendant 
might  account  for  the  fees  received  by  him.  The 
plaintiff  demurred  to  so  much  of  the  bill  as  prayed 
an  account  of  the  fees  and  emoluments  received  by 
him  anterior  to  the  instituting  of  the  suit,  and  the. 
demurrer  was  allowed. 

In  a  recent  case  in  equity  (a),  a  mortgage  was 


(a)  Ex  parte  Wil8<ni,  2  VeSt  ftnd  BewaoM,  252. 
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ttaSi^  ibr  lOotiL  ttte  propierfy  i9^  in  t^se.  The 
tfortgagw  betoame  bdhikrapL  The  tfior^agee  gave 
Ilie  tMttoe  ttotite  to  ]f«j  the  feiit  to  hiiA.  The  as- 
tigtMees  ne^ertheleBs  received  the  tetil.  The  mort- 
gasgee  p^^itkmed^that  tl^e' as^gnees  fbigtif  be  ordered 
to  ^y  to  the  pethlotier  the  rent  recleived.  Lord  ££- 
dim  sftid,  '^  ttett  adoiitting  the  case  of  filoss  v.  Galli- 
more  (a)  to  be  sotnfd'  law,  he  had'  been  often  sur- 
prised by  the  sblfement  that  the  mortgagol:  Wisreceh- 
mg  ihB  tents  Jbi^  the  mtortgctgee.  A  mortgagee  never 
could,  in  tha^  courtv  friake  die  mortgagofr  Account 
fbr  the-Mttt  fbi^  thb  time  past,  l^erewas  no  instance 
that  a^  itiortgagere  per  directuM  had'  called  oif  the 
mortgagdr  to  account  for  the  rent^.  The  conse- 
quence is  that  the  mortgagor  does  iiot  receive  the 
tent  £ot  the  mortgagee.^ 

This  Iktter  calse  csttties  the  {Principle  to  a  great' 
extent,'  if  it  cati  be  silppoddd  that  the  assignees 
were  aware  of  the  noticed  given '^^  f&r;  ita'  sucli 
case,  they  could  hardly  be  considered 'as  acting  con- 
scientiously;  andUhey  most,  it  is  conceivefd;  have 
subjected  the  tenant  to  iHe  dikress  cfr  action  at  coin- 
mon  law^  of  the  mortgagee,  fbr  the  amoiiht  paid' to 
the  afirsigne^; 

From  the  language  of  Lord'J^ldOrl  irf  this  cUse  his' 
o{Mnion  may  be  gathered  that'  a  rtioftg^gor  caffnot 
be  viewied  in  the  light  ot  a  fecevOer ;  and;  iif  fact' 
a  receiver  without  liability  tb  account  appears  a 
contradiction  in  terms,  it  being  in  truth,  an  owner'- 
ship. 


Uk 


(o) .  1  I>M||I;  281^,  d  W^  inf^ff. 
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.    The  Act  of  ibe  7  of  Geo*  II.  eapi  20i  claritM 
iOUf   partkidftr   attentioii.    That  Act  reeves  iSkot 
mortgfigeea  fre(|iieBtIyr  bring  actions  of  ejectmettt 
ftr  the:  neeiavexy  of  lands  ami  estatd^  ta  tftem  mortS- 
gaged),  and  brinigp  actions^  on  bonds^ grv^a!  b;^  moii?^ 
gggODS:  to  pay  the:  moBeyr  secured!  by  sueb^  mor& 
gUgpS).  and:  for  peiformiog  ih^  cov^oant^  th^fteitt 
ecpitajned^and  likswise  oommence)  suUsmu  hi9  Mfu 
jeatiy's  Courts:  of  Equity  to  fbr^^close  tfieir  mortgagors 
ftom  redeeming  their  estates- ;  and  the  Courtb^of  S^aw 
where  such  gectmsnts  are  broug^ty  have'  notf  p6Vf^t 
to  compel  such  mortgagees  to  accept  the  prindpal 
monies;  and  interest  due  on^  such  mortgages^  and 
costs^  or  to  stay  such  mortgagees*  from  proceeding  to 
judgment  and:  execution  in^  such  aotions,  but  sucAl 
mortgagors  mui^  have  recourse  to  a  Court  of  Equity 
fiur  that  purpose ;.  in)  which  case  likewise  the  Courts 
of  Equity  do  not  give  relief  untile  the  heating  of  titke 
cause,  for  remedy  whereof  it  enacts,  that  whereany 
action  shall,  be  brought  on^any  bond  for  payment  d 
the  money  siecured  by  such » mortgage  or  performance 
of  the  covenants  therein  contained,  or  where  any  ac^ 
tioD  of  g^tment  shall  be  brought  in  any  of  the 
Courts  of  Record' at  Westminster,  or  in  the  Court  of 
Great  Sessions  in  Wales,  or  in  any  of  the  superior 
GQurts  in  the  counties  palatine  of  Chester,  Lancaster, 
QT  Durham  by  any  mortgagee  his  heirs  executors^ 
administrators  or  assigns,  for  the  recovery  of  the 
possession  of  any  mortgaged  lands;  and  no  suit'shidr 
be  then  depending  in  any  of  Tiis  Majesty  VCourtsoP 
Equity  in:  Engiaod,  for  or  touching  the  foreclosing  or 
redeeming  of  such  mortgaged  lands^  if  the  person 
having  right  to  redeem  such  mortgaged  lands^  andi 
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who  shall,  appear  and  become  defendant  in  such  ac- 
tion, shall^  at  any  time  pending  such  action^  pacy  unto 
such  mortgagee  or,  in  case  of  his  refusal^  shall  bring 
into  court  where  such  action  shall  be  depending,  all 
the  principal  monies  and  interest  due  on  sujh  mort- 
gage^  and  also  all  such  costs  as  have  been  expended 
in  any  suit  at  law  or  in  equity  upon  such  mortgage 
(such  money  for  principal,  interest,  and  costs  to  be 
ascertained  and  computed  by  the  court  where  such 
action  is  depending,  or  by  the  proper  officer  by  such 
court  to  be  appointed  for  that  purpose)  the  monies 
so  paid  to  such  mortgagee  or  brought   into  such 
court  shall  be  deemed  and  taken  to  be  in  full  satis^ 
faction  and  discharge  of  such  mortgage,  and  the 
court  shall  and  may  discharge  every  such  mortgagor 
or  defendant  of  and  from  the  same  accordingly,  and 
shall  and  may   by  rule   of  the  same  court  com-' 
pel  such  mortgagee  at  the  costs  of  such  mortgagor 
to    assign   surrender   or   recover   such  mortgaged 
lands,  and  such  estate  and  interest  as  such  mortgagee* 
hath  therein,  and  deliver  up  all  the  deeds  evidences^ 
and  writings  in  his  custody  relating  to  the  title  thereto,- 
unto  such  mortgagor  who  shall  have  brought  such 
monies  into  the  court,  his  heirs  executors  or  admi- 
nistrators or  to  such  other  person  as  he  shall,  fw 
that  purpose  nominate  or  appoint     And  that  where 
any  bill  or  suit  shall  be  filed,  commenced  or  bnught 
in  any  Courts  of  Equity  in  England  by  any  person 
having  or  claiming  any  estate  right  or  interest  in 
any  lands,  under   or   by  virtue   of  any  n^iortgage 
thereof  to  compel  the  defendant  in  such  suit  having 
or  claiming  a  right  to  redeem  the  same  to  pay  the 
plaintiff*  in  such  suit,  the  principal  money  and  inte- 


Chap.  IL]    the  Estate  of  tJie  Mortgagor.  337 

rest  due  on  any  such  mortgage,  or  the  principal 
money  and  interest  due  on  such  mortgage,  toge- 
ther with  any  sum  of  money  due  on  any  incumbrance 
or  specialty  charged  or  chargeable  on  the  equity  of 
redemption  thereof,  and  in  default  of  payment  thereof 
to  foreclose  such  defendant  of  his  right  of  redeem- 
ing such  mortgaged  lands,  &c. ;  such  Court  of  Equity, 
where  such  suit  shall  be  depending,  upon  application 
made  by  the  defendant  having  a  right  to  redeem 
such  mortgaged  lands,  and  upon  his  admitting  the  right 
and  title  of  the  plaintiff  in  such  suit^  may  and  shall  at 
any  time  before  such  suit  shall  be  brought  to  hearing, 
make  such  order  or  decree  therein  as  such  court 
might  have  made  in  case  such  suit  had  then  been  re- 
gularly brought  to  hearing,  and  all  parties  to  such 
suit  shall  be  bound  by  such  order  or  decree  so  made, 
to  all  intents  and  purposes,  as  if  such  order  or  decree 
had  been  made  by  such  court  at  or  subsequent  to  the' 
hearing  of  such  cause  or  suit.  But  it  is  provided, 
that  the  Act  shall  not  extend  to  any  case  where 
the  person  against  whom  the  redemption  is  pray- 
ed, shall  (by  writing  under  his  hand,  or  the  hand 
of  his  attorney,  agent  or  solicitor,  to  be  delivered  be- 
fore the  money  shall  be  brought  into  such  court,  to 
the  attorney  or  solicitor  for  the  other  side,)  insist 
either  that  the  party  praying  a  redemption  has  not  a 
right  to  redeem,  or  that  the  premises  are  chargeable 
mth  otlier  or  different  principal  sums  than  what  appear 
on  the  face  of  the  mortgage  or  sfuill  be  admitted  on  the 
other  side^  nor  to  any  case  where  the  right  of  redemp- 
tion to  the  mortgaged  lands  and  premises  in  question 
in  any  cause  or  suit  shall  be  controverted  or  ques- 
tioned by  or  between  different  defendants  in  the 
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same  cause  or  suit,  nor  shall  be  any  prejudice  to  any 
^  subsequent  mortgagee  or  incumbrancer. 

On  this  beneficial  statute  several  cases  have  arisen. 
It  has  been  decided  in  equity  (a)  that  if  the  bill  era- 
braces  any  object  distinct  from  the  foreclosure  of  the 
mortgage,  as  /or  example,  if  it  sets  up  another  de- 
mand on  the  defendant,  and  prays  it  may  be  also  a 
charge  on  the  estate,  no  order  of  reference  can  be 
made  under  the  statute.  Lord  Eldon  has  remarked, 
that  the  justice  of  the  case  seems  to  be,  that  the  refer- 
ence should  be  made  as  to  the  mortgage,  and  the 
cause  go  on  as  to  the  rest,  but  he  had  never  known 
it  done. 

The  application  for  the  reference,  in  equity,  must 
be  made  before  the  mortgagee  is  entitled  to  sue  out 
execution  at  law  (6),  and  will  not  be  granted,  if  the 
mortgagor  is  in  contempt  (c). 

A  Court  of  Law  has  decided,  in  reference  to  this 
statute  ((/),  that  if  a  mortgagor  contracts  to  sell  to  Uie 
mortgagee  his  equity  of  redemption,  and  tbe  mort- 
gagee, before  the  completion  of  the  contract,  pro- 
ceeds by  ejectment  to  evict  the  mortgagor  from  the 
possession,  the  court  will  not  stay  the  proceedings 
on  tender  of  principal,  interest,  and  costs ;  on  the 
ground  that  the  mortgagor  has  now  no  right  to  re- 


\a)  Bastard  v.dlaiic,  7  Ves. jun.  489. 
(5)  Amis  T.  Lloyd,  3  Vet.  and  Beames,  16. 
(c)  Hewitt  ▼.  McCartney,  13  Ves.  jun.  56a 
(d  )  Goodtitle  v.  Pope,  7  Term  Rep.  186. 


Omp«  IL3    (te  Estate  qfthe  Mor^agar.  S39 

tieefii,  And  that  ^  Court  of  Equity  would  ^ecfea  him 
to  complete  the  contract.  It  may^  however,  he  proper 
to  remark,  that  according  to  another  reported  case(a)9 
but  whidi  is  not  fully  nor  correctly  stated,  the  mort- 
gagee should  tender  a  deed  of  conveyance  to  the 
Mortgagor,  <»:  file  his  bill  in  equity  for  »  com]detiQQ 
^  the  contract  as  a  ground  for  the  court  to  rejact 
the  motion  for  a  stay  of  proceedings. 

In  equity  it  has  been  determined  tJiat  the  reference 
to  <)ie  Master  voder  the  ttatutet  must  proceed  on  a|i 
«dmissionthatthepiinicipaiand  interest,  mentiaaed  in 
iiie  foreclosure  bill,  ace  due ;  and  jthe  master  cannot 
admit  cPiidenoe  to  dioir  the  contmry  (()•  In  the 
case  dbove  alluded  to,  l^e  feiU  wae  filed  for  foreclo- 
sure of  «  mortgage  fowSOftl  4$^  ^.  The  de&adant 
petitioned  for  a  rcAcence  t»  the  Master  uader  thp 
statute,  and  stated  in  bis  petition  that  th®  princ^l 
sum  due  was  induced  to  'S40A,  and  th^t  Hike  jkqterest  on 
the  mortgage  had  been  paid  up  tp  A«]|gust,  1792. 
The  order  for  reference  was  made.  The  Master 
admitted  evidence  to  show  Aem  focts,  ajad  re<* 
ported  accoedingly.  Two  OK^^tiooB  were  taken 
to  lihe  Master's  sepert*  Hrst*  4^^  l^e  QWf^  to 
have  certified  that  the  whole  piinoipai  sum  of  S92f. 
4s.  Sd.  was  due  on  the  mortgage,  the  defendant 
baving  by  the  decretal  mder  admitted  the  foct ; 
and  secondly^  that  he  ot^t  to  ihave  reported,  tthat 
the  interest  was  due  from  the  4th  of  August,  1778, 


(a)  Skinner  v.  Staoy,  1  Wib.  SO. 
{h)  Hiuon  y.  HmBon,  4  T«s.  jan.  IDS. 
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up  to  the  1 8th  of  November,  1794,  when  the  plain- 
tiff took  possession.  In  support  of  the  exceptions 
it  was  argued,  that  the  consequence  of  a  refer- 
ence under  this  statute  is,  that  the  defendant  admits 
the  principal  and  interest  to  be  due.  For  the  de- 
fendant it  was  urged,  that  under  the  statute  the  in- 
quiry was  to  be  made  as  usual.  The  Lord  Chancellor 
said  he  did  not  see  what  answer  there  was  to  the  sta- 
tute, and  he  thought  if  it  had  been  attended  to,  the 
order  should  not  have  been  made.  He  did  not 
know  how  to  get  rid  of  the  objection,  and  allow- 
ed the  exception.  It  appears  that  on  being  again 
applied  to,  the  Loi:d  Chancellor  said  that  if  the  de- 
fendant stopped  the  proceedings  before  answer,  he 
must  take  the  statement  of  the  bill  to  be  true ;  if 
he  litigated  the  &ct,  he  might  answer ;  then  where 
he  had  applied  to  stay  proceedings,  when  the  plaintiff 
was  aware  of  the  objection,  and  had  not  admitted  it, 
and  had  offered  an  issue,  the  court  had  in  no  instance 
made  the  order. 

The  time  appointed  fox  the  payment  of  the  mort- 
gage money  may  be  enlarged  under  the  statute,  in 
like  manner,  as  if  the  caude  was  brought  to  a  hear- 
ing (a),  as  will  be  hereafter  noticed  (b). 

A  further  privilege  annexed  to  the  estate  of  the 
mortgagor  has  been  already  noticed  (c),  viz.  the  right. 


{a)  Wakerell  y.  Delight,  9  Jun. 
{h)  Vide  infra* 

{c)  Fufe  w/^ra  page  233. 


r 


Qiap.  11.3    the  Estate  of  the  Mortgagor.  341 

where  an  advowson  is  the  subject  of  the  mortgage, 
of  Dominating  to  the  church  on  an  avoidance  of 
the  living. 

The  foregoing  are  the  principal  privileges  attach- 
ed  to  the  estate  of  the  mortgagor  during  the  conti- 
nuance of  his  equitable  ownership.  In  the  next 
chapter  we  shall  consider  the  restrictions  and  disabi- 
lities annexed  to  his  estate. 


(     »*2     ) 


CHAPTER  III. 

m 

Of  the  Re^irictioM  and  Disabilities  annejsed  to  the 

Estate  of  ike  Mortgagor. 

Although  in  equity  the  mortgagor  remains  the 
actual  owner  of  the  land  until  foreclosure,  entitling 
him,  while  in  possession,  to  the  receipt  of  the 
rents  and  profits  without  account,  yet  equity,  re- 
garding the  land  with  all  its  produce  as  a  security 
for  the  mortgage  debt,  will  restrict  the  right  of 
ownership  within  those  bounds  which  may  not  ope- 
rate to  the  detriment  or  injury  of  the  mortgagee. 

On  this  principle  equity  will  interfere  to  prevent 
waste  by  the  mortgagor,  and  for  that  purpose  grant 
an  injunction  on  bill  filed  by  the  mortgagee  (a). 

Equity  also  will  in  no  instance,  it  seems,  interpose 
its  authority  to  obstruct  the  mortgagee  from  evicting 
the  mortgagor  from  the  possession,  but  for  such  pur- 
pose consider  the  latter,  a  mere  tenant  at  will  (6). 

The  mortgagor  is  liable  to  eviction  by  the  mort- 
gagee without  any  notice  whatever,  unless  protected 


(a)  Farrant  v.  Lovel,  S  Atk.  723,  e/  nAde  RobiuBon  v.  Litton, 
Snd.  210. 

(^)  Vide  Cholmondely  v.  Clinton,  2  Mer,  250. 
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by  the  agreement  for,  quiet  possession  until  defeult 
&c.  (a)>  »nd  he  h^s  no  right  to  emblements,  for  all 
the  produce  of  the  land  forms  part  of  the  se- 
curity (i). 

His  possession  generally  speaking,  being  only  that 
of  tenant  at  will,  he  cannot  make  a  lease  to  bind  the 
mortgagee ;  and  if  he  make  such  a  lease,  the  mort- 
gagee may  proceed  to  eject  the  lessee  without  no- 
tice (c>  If  the  land,  however,  at  the  time  of  the 
mortgage,  he  in  the  occupation  ojf  a  tenant  from  year 
to  year,  he  will  he  entitled  to  the  usual  notice  to 

On  the  evictipn  of  the  lessee  two.  questions  arise : 
Rr^,  whether  he  is  entitled  to  emblements,  and 
wcondly,  whether  he  ia  liable  to  an  action  for  mesne 
prefitSy  and  it  seems  that  both  questions  inay  he 
an^w^ed  in  the  negative. 

First,  as  to  emblemepts :  the  point  was  started  in 
the  case  of  Keech  v.  HaU,  but  did  not  call  for  a  de- 
OMon,  the  court  only  remarking  that  the  right  to  em-' 
bleroents  would  be  no  bar  to  the  mortgagee's  recover- 
ing in  ejectment  J  it  would  only  give  the  lessee  a  right 
of  ingress  aad  egress  to  take  the  crops.  It  niay  how- 
ewer  be  qpnwdered,  that  both  on  leg^l  and  equitable 
principles  the  lessee  will  not  be  entitled  to  epible- 


(«)  Keech  v.  Hall,  Dougl.  22.  (J)  Hid- 

(c)  Ihid. 

(rf )  Birck  V.  Wright,  7  Term  ftep  S8S. 
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inents,  for  at  law  he  is  evicted  by  title  paramount, 
and  the  law  makes  a  distinction  as  to  the  right  to 
emblements,  between  tenants  who  have  particular 
estates  that  are  uncertain,  defeasible  by  the  act  of 
the  parties  to  the  original  contract,  or  by  the  act  of 
God,  and  those  who  have  particular  estates  uncertain, 
defeasible  by  ^  right  paramount ;  (at)  for  in  the  latter 
case,  he  that  hath  the  right  paramount  shall  have  the 
emblements,  for  although  quoad  acHonem^  the  law 
will  not  by  a  fiction  make  the  leasee  who  comes  in 
by  title  liable  to  punishment  as  a  trespasser,  yet 
quoad proprietatem^  the  regress  of  the  disseisee  revests 
the  property  as  well  for  the  emblements  as  for  the 
freehold  itself,  and  equally  against  the  feoffee  or 
lessee  of  the  disseisor,  as  against  the  disseisor  himself. 
For  the  rule  and  reason  of  the  law  is,  that  after  the 
regress  of  the  disseisee,  the  law  adjudges  that  the 
freehold  has  continued  in  him  ;  which  rule  and  rea* 
son  extends  as  well  to  the  emblements  as  to  the  free- 
bpld,  and  although  the  act  of  the  disseisor  may  alter 
a  man's  action,  yet  his  act  cannot  take  away  his  ac- 
tion, property,  or  right  (b).  On  equitable  principles 
also  the  lessee  is  not  entitled  to  emblements,  for  the 
land  and  all  its  produce  form  a  security  for  the  debt; 
and  as  the  creditor  and  lessee  have  equal  equities,  the 
former  cannot,  it  should  seem,  be  deprived  of  his 
legal  rights ;  for  where  equities  are  equal,  the  law 
must  prevail. 

As  to  mesne  profits,  the  legal  remedy    is    by 


{a)  Co.  Litt.  55.  (6). 

(b)  Lifford's  case,  11  Co.  5L 
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an  action  of  trespass  vi  et  arms^  and  in  this 
respect,  a  distinction  is  taken  between  a  dis- 
seisor and  one  who  comes  in  under  him  by  title  (a)j 
for  if  a  man  be  disseised,  and  the  disseisor,  during 
the  disseisin  cuts  down  the  trees,  or  grass,  or 
the  corn  growing  upon  the  land,  and  afleni^ards  the 
disseisee  re-enters,  the  desseisee  shall  have  an  action 
of  trespass  against  him  vi  et  armis  for  the  trees,  grass, 
com,  &c.,  for  after  the  regress,  the  law,  as  to  the 
disseisor  and  his  servants,  supposes  the  freehold 
always  continued  in  the  disseisee.  But  if  the  dis- 
seissor  makes  a  febffinent  in  fee,  gift  in  tail,  lease  for 
life  or  years,  and  afterwards  the  disseisee  re-enters,  he 
shall  not  have  trespass  vi  et  arms  against  those  who 
come  in  by  title,  for  this  jSction  of  the  law,  that  the 
freehold  continued  always  in  the  disseisee  shall  not 
have  relation  to  make  him  who  comes  in  by  a  title 
a  wrong  doer  vi  et  armiSy  because  in  jftctione  juris 
semper  eqmtas  eaisHt.  But  in  such  case,  the  dis- 
seisee shall  recover  all  the  mesne  profits  against  the 
disseisor.  Now  the  lessee,  coming  in  by  title  under 
the  mortgagor  in  possession,  appears  to  be  within  the 
rule,  and  consequently  not  liable  to  an  action  for 
mesne  profits.  ^ 

The  mortgagor  not  being  able  by  himself  to  make  a 
valid  lease,  it  follows  that  in  order  to  enforce  specific 
performance  of  an  agreement  for  a  lease,  he  must 
obtain  a  prior  re-conveyance  from  the  mortgagee,  or 
procure  the  latter  to  concur  in  the  lease  (i). 


(a)  Lifford's  case,  uU  supra* 

ib)  Vide  Cf^tigan  v.  Haider,  2  Sch.  and  Lef.  160. 
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In  Coft^sm  V.  Hastier  {a\  it  seems  to  liave 
been  considered  tbat  the  teaxat  could  not  under 
an  agreement  fiir  a  lease,  compel  the  mortgagor  to 
redeon  for  the  purpose  of  granting  a  valid  leasee  but 
the  drcumstanees  ef  that  case  were  veiy  special ; 
the  rent  reserved  iras  a  rack  rent ;  and,  pending  the 
suit,  performance  of  the  contract  beoune  impossible, 
die  premises  being  sold  by  the  mortgagee  under  an 
order  of  Court.  The  circumstances  in  that  case  were, 
that  John  Parker  being  seised  in  fee  of  the  equity  of 
redemption  of  some  lands  in  mortgage,  entered  into  an 
agreement  to  grant  a  lease  to  one  Alley  in  trust  for 
Hastier.  The  latter  gpt  into  possession,  and  adver- 
tised the  lands  to  be  let  The  plaintiffi  offered  a  rent 
of  291/,,  and  were  declared  the  tenants.  A  lease  for 
three  lives  was  prepared  by  Hastier,  fcom  Alley  to  the 
plaintiffs,  and  executed  by  the  latter,  but  not  by  Alley, 
and  was  retained  by-  Hastier,  under  pretence  of  pro- 
curing Alley's  signature.  The  plaintiff  entered  into 
possession  of  part  of  the  premises.  Hastier  subse>- 
quently  distrained  for  rent.  To  prevent  a  sale  of  the 
distress,  the  plaintiffs  gave  three  notes  of  hand  to  a 
trustee  for  Hastier,  subject  to  a  settlement  of  accounts ; 
on  which  notes,  but  without  a  settlement  of  accounts, 
actions  were  brought  by  Hastier.  The  original  bill  was 
i^edby  the  plaintifll  for  relief^prayingtbat  the  notes  of 
hAud  might  be  cancelled^  and  Alley  be  obliged  to  exe- 
cute the  lease.  AS^t  the  filing  of  the  bill,  the  mort^ 
gi^ee  obtained  a  decree  for  sale,  and  the  plaintifis 
were  piit  out  of  poss^^sion  j  on  which  they  amended 


(•)  FU«  2  Sfik.  and  h^,  160. 
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their  bill,aiid  prayed  that  they  might  be  restored  to  th? 
posaessioOt  or  Hastier  should  be  ordered  to  pay  them 
the  value  of  their  interest  in  the  lands,  which  had  con- 
siderably risen  in  value*  The  decree  was ;  that  the 
contract  for  the  lease  should  be  set  aside,  and  th^ 
plaintifis  should  account  for  the  rent  due  on  such 
part  of  the  lands  of  which  they  had  had  possession 
during  the  period  of  their  occupation,  and  the  Mas- 
ter ^ould  set  a  &ir  rent  on  those  lands,  and  ascer- 
tain the  amount  due  at  the  time  of  the  distress ;  and 
it  was  ordered  that  the  proceedings  on  the  notes  of 
hand  should  be  staid,  and  the  actions  discpntinued, 
and  the  notes  brought  into  court* 

The  mortgagee,  as  before  stated,  may  annul  the 
lease,  or  he  may  confirm  the  tenancy ;  and  any  act 
of  the  mi^agee,  demonstrating  an  approbation  of 
the  demise,  such  as  the  receipt  of  or  distress  for  rent, 
or  the  likeg(  wiU  be  evidence  of  conlSrmatioD*  If 
the  mor^agee  encourages  the  lessee  to  lay  out  money 
on  the  premises,  he  will  not  afterwards  be  permitted 
to  disavow  the  tenancy  (a);  and  even  if  he  proceeds 
to  evict  the  lessee,  yet  the  lease  being  a  valid  demise 
d  the  equity  of  redemption,  will  entitle  the  lessee 
to  redeem  die  mortgage  (6),  and  will  at  all  events  be 
biftdiiig  on  the  mortgagor  and  all  persons  claiming 
under  him« 

The  niort;gagor  cannot  dispute  his  mortgagee's 


{a)  Keech  v*  Hall,  nipm. 
(6)  Vide  OtegLtt. 
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title  against  his  own  soleom  act  (a),  nor  can  be,  ivliile 
in  poneanon,  bar  the  mortgagee's  tide  by  fine  or  le- 
covefy(p\  And  if  the  mortgagor,  being  tenant  in 
tail,  mortgage  his  estate,  and  afierwaids  levy  a  fine, 
or  soflTer  a  recovery  to  other  uses,  it  wiO,  neverthdeaa^ 
let  in  the  mortgage  (c). 

If  a  mortgagor  parts  with  his  whde  interest  in  the 
land,  and  (having  consequently  an  equitfr  ci  redemp- 
tion only)  joins  with  his  mortgagee  in  a  lease  of  the 
premises,  and  the  lessee  enters  into  covenants  with 
the  mortgagor  and  his  assigns,  these  covenants,  being 
collateral  to  the  land,  will  neither  descend  at  common 
law  to  the  heir  of  the  mortgagor,  nor  pass  to  an  as- 
signee of  the  mortgagee  mider  the  statute  32  H.  8.(rf), 
but  will  be  covenants  in  gross,  on  which  actions  must 
be  brought  in  the  name  of  the  mortgagor  or  his 
personal  representatives  (e)*    In  the  case  of  Webb  v. 
Russell,  Stokes  being  possessed  <rf*a  term  of  ninety- 
nine  years,  assigned  to  Webb  by  way  of  mortgage* 
Stokes  and  Webb  joined  in  a  demise  to  Russell  for 
eleven  years,  at  a  rent  of  SOO/,,  payable  to  Stokes  or 
his  assigns ;  and  Russell  covenanted  with  Stokes  and 
his  assigns,  to  pay  the  rent  and  keep  the  premises 
in  repair.    Stokes  afterwards  purchased  the  reversion 
in  fee,  which  was  conveyed  to  Thackeray,  in  trust 


(a)  Cowper|601« 

(i)  1  Vent.  82.    1  Lev.  272.    Hard.  402.    Noy.  25.    Fermor's 
cafe,  8  Co.  77.    Sid.  460.    Carth.  101.    2  Vet.  482. 
(c)  Ficb  nyra,  fage  214. 
{d)  Cap.  84. 
(e)  Webb  v.  Russell,  8  Term.  395. 
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for  Webb^  subject  to  rediemption  by  Stokes.  Webb 
died,  and  appointed  the  plaintiff  his  executrix }  and 
afterwards  Thackeray  conveyed  the  reversion  to 
the  plaintiff;  so  that,  at  law,  both  the  term  of  ninety- 
nine  years  and  the  inheritance  became  vested  in  the 
plaintiff;  and,  consequently,  the  former  merged  in  the 
latter.  The  plaintiff  brought  her  action  for  breach  of 
covenant  in  non-payment  of  rent  and  want  of  repair. 
The  action  was  defended  on  two  grounds,first,that  the 
term  of  99  years  being  extinguished,  the  assignee  of 
the  reversion  on  the  term  of  1 1  years  was  not  seised 
of  the  same  estate  in  respect  of  which  the  covenants 
were  made,  and  secondly,  that  the  covenants  entered 
into  with  the  mortgagor,  who  had  no  estate  in  the 
land,  were  collateral  and  in  gross,  there  being  no 
priviiy  of  estate  between  the  parties.  Both  objections 
were  allowed  by  the  court  to  be  fatal  to  the  action. 
Lord  Kenyon  in  delivering  judgment  stated,  that  at 
common  law,  covenants  which  ripi  with  the  land  pass 
to  the  person  to  whom  the  lands  descend ;  the  statute 
gave  the  grantee  of  the  reversion  the  like  advantages 
against  the  lessee  as  the  grantor  had,  and  gave  the 
lessee  the  like  remedies  against  the  grantee,  as  he. 
might  have  had  against  the  grantor.  Therefore  the 
inquiry  in  this  case  was  whether  this  action  could 
have  been  maintained  by  the  heir  of  Stokes,  which 
was  not  the  case,  because  there  was  no  privity  of 
estate  which  was  necessary  to  make  the  covenants 
run  with  the  land ;  and  he  fully  admitted,  that  if 
they  had  run  with  the  land,  and  had  been  entered 
into  with  Webb,  yet  the  assignee  could  not  have  main- 
tained the  action,  for  the  reversion  of  the  term  to 


sno 
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which  the  covenants  wete  incident  was  extanguished 
in  th6  revenaon  in  fe^ 

After  this  decision^  an  action  was  brought  against 
Russd  for  breach  of  covenants  in  the  name  of 
Stokes  the  mor^agw,  and  the  court  was  dear,  the 
action  would  lie  («). 


■*iMMBMM 


{a)  Stokes  t.  Rtuse!,  S  Term  Rep.  678. 
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CHAPTER  IV. 

Of  the  Privileges  annexed  to  the  Estate  of  the 

Mortgagee. 

The  mortgagee  by  virtue  of  his  mortgage  becomefs 
the  legal  owner  of  the  land,  and  consequently  en- 
titled at  law  to  immediate  possession,  or  to  the  re- 
ceipt of  the  rent  if  the  land  be  in  lease.  And  ft 
^eems  that  equity  will  in  no  case  interfere  to  prevent 
the  mortgagee  &om  pursuing  bis  legal  remedy  to 
obtain  possession  (a).  It  fs  a  privilege  anirexed  to  his 
estate  as  before  mentioned  (i),  that  he  may  evict  l3]ie 
mortgagor  wiliiout  notice,  and  retain  the  emblements, 
and  if  the  lease  be  granted  siAisequently  to  the  mort- 
gage without  his  concurrence,  he  may  also  evict  the 
lessee  of  the  morf^gor  without  notice,  and  retain  tike 
emblements,  but  he  cannot,  it  seems,  have  an  action 
for  mesne  profits  (c).  He  mayalso,if  the  land  is  in  lease 
at  the  time  of  the  mortgage,  give  the  tenant  notice 
to  pay  him  the  rent  due  at  the  time  of  such  notice  (^), 
and  may  distrain  for  it  (e),  but  it  appears  that  if  the 
tenant  subsequently  to  the  notice,  pays  the  rent  to  the 
mortgagor  or  his  assignees,  the  mortgagee  has  no  re- 

(a)  Vide  2  Mer.  259. 

(b)  Supra,  pB%e  S42|  X 

(c)  Supra,  page  S45. 
(J)  Keech  v.  Hall,  supra. 

^  '  (f )  Hid,  supra. 
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medy  in  equity  for  an  account,  the  rule  being 
invariable,  that  equity  will  not  compel  the  mortga- 
gor to  account  to  the  mortgagee  for  rent  received  (a). 

A  further  privilege  annexed  to  his  estate  forms 
an  exception  to  the  general  rule  of  equity,  that  a 
party  suing  at  law  shall  not  be  allowed  to  sue  in 
equity  at  the  same  time ;  for  a  mortgagee  may  at  the 
same  time  proceed  by  action  at  law  on  his  bond  and 
covenant,  and  by  bill  in  equi^  for  a  foreclosure  (6). 
Butthe  mortgagor  shall  notbe  compelled  to  make  pay- 
ment on  the  bond,  unless  the  mortgagee  is  in  a  condi- 
tion to  re-convey  the  estate,  and  deliver  up  the  title, 
and  therefore  in  a  case  (c)^  in  which  the  mortgagee 
having  died  without  finy  heir  who  could  be  discovered, 
the  executor  was  restrained  by  a  court  of  equity  from 
proceeding  at  law  to  compel  payment  of  the  money, 
which  was  ordered  to  be  paid  into  court  until  the 
heir  could  be  found;  and  in  another  case ({2 ), in 
which  the  title  deeds  had  been  lodged  by  the  mortga- 
gee with  an  attorney  who  claimed,  a  lien  on  them, 
the  court  granted  an  injunction  against  the  proceed- 
ings at  law,  and  ordered  the  money  to  be  paid  into 
the  bank,  until  the  title  deeds  were  secured,  and  a 

» 

re-conveyance  could  be  had. 
The  mortgagee  is  entitled  out  of  the  profits  of  the 


■»— — ^  ■■^^  lllll  ■!»  > 


(a)  Ex  parte  Wilsom  supra^  et  vide  Gredey  y.  Adderley,  Swan- 
iton'i  Rep.  Vol.  I.  57S. 

(i)  Bumell  y.  Martin,  DougL  417.    Scboole  y.  Sall»  1  Sch.  and 

r.l76. 

(c)  Cited  in  Schoole  y.  Sail,  supra. 

{d)  Schoole  y.  Sail,  supran 
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estate  to  repay  himself  all  his  necessary  expences  at- 
tending the  collection  of  the  rents  (a),  and  he  may 
stipulate  with  the  mortgagor  for  the  appointment  of  a 
receiver,  to  be  paid  by  the  latter  (Z>),  he  may 
also,  if  the  property  lies  dispersed,  or  at  a  distance,  or 
is  so  circumstanced  that  the  mortgagee  must,  if  the 
property  had  been  his  own,  have  appointed  a  bailiff  or 
receiver  to  manage  it  and  collect  the  rents,  appoint 
a  bailiff  or  receiver  of  the  rents  without  the  authority 
of  the  mortgagor  (c).  It  is  however  clearly  settled, 
that  the  mortgagee  shall  not  be  allowed  to  make  any 
charge  for  his  personal  trouble  (d)^  nor  appoint  him« 
self  the  receiver,  even  under  an  express  agreement 
for  that  purpose  with  the  mortgagor  (e),  for  he  is  en- 
titled to  no  benefit  beyond  his  principal,  interest  and  . 
costs,  besides  that  such  an  agreement  might  subject 
the  mortgagor  to  imposition,  and  tend  to  usury, 
on  which  principle  it  has  been  decided  that  a  mort- 
gagee of.  a  West  India  estate  cannot  (while  resi- 
dent in  England  at  least)  charge  commission  for  his 
trouble,  pursuant  to  an  agreement  between  the 
parties  (/*),  but  it  seems  he  may  charge  the  usual 
commission  on  consignments  made  to  him  as  a  mer- 
chant, independently  of  any  such  agreement. 

It  is  the  duty  of  the  mortgagee  in  possession  to 
keep  the  premises  in  necessary  repair(^),  and  he  will  be 

(a)  3  Atk.  518.  (b)  Chambera  y.  Goldwin»  9  Yes.  jun.  271. 

(c)  Bonithon  y.  Hockmorey  1  Vera.  S16.   Godfrey  y.  Watoon,  ' 
S  Atk.  518.  Dayis  y.  Dendy,  S  Madd.  170. 
{d)  Godfrey  y.WaUon,  sii,fra.  Langstaffy.  Fenwick,  10  Yea.  405. 
{e)  French  y.  Baron,  £  Atk.  120. 

(f)  Chambers  y.  Goldwiny  9  Yes.  jun.  274* 

(g)  Godfrey  y.  Watson^  wpra. 
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allowed  the  charge  of  permanent  improvements  with 
interest  from  the  time  of  advancing  the  loans  {a).  In 
like  manner  he  will  be  entitled  to  all  his  expences  at- 
tending the  renewal  of  leases  (6),  or  in  maintaining 
the  title  (c).  And  to  prevent  forfeiture  for  waste,  he 
may  pntl  down  ruinous  houses,  and  build  others  on 
their  scite  {d)j  and  if  the  security  be  defective,  he 
may  fell  timber  and  sell  it,  and  apply  the  produce  in 
liquidation  of  his  debt,  and  will  not  be  enjoined  in 
equity  (e).  But  a  mortgagee  is  not  bound  to  lay  out 
money  on  the  estate,  except  for  necessary  repairs  {J  ), 
nor  can  he  on  the  other  hand,  compel  the  mortgagor 
to  advance  money  for  the  renewal  of  leases  without  an 
express  agreement  between  them  to  that  efiect  (^). 

It  is  a  further  privilege  of  a  mortgagee,  that  if  he 
has  been  in  possession  for  a  term  of  seven  years  pre- 
viously to  the  time  of  election,  he  may  be  qualified  to 
sit  in  parliament,  although  the  equity  of  redemption 
continues  in  another  party  (A). 

If  in  possession  he  may  gain  a  settlement  under 
the  poor  laws  (i),  and  will  be  entitled  to  vote  for  a 
return  of  members  to  parliament  (Jc). 

(fl)  Vide  the  Decree  in  Webb  v.  Korke,  mpra^  and  Godfrey  v. 
Watsotti  iupra. 
{J>)  Lucam  v.  Mertins,  1  Wik.  Si.   Manlove  y.  Bale,  2  Vern.  84. 
(c)  Godfrey  t.  WaUon,  twjpra. 
.(</ )  Hardy  v.  Reeves,  4  Ves.  jun.  480. 
(e)  Witherington  y.  BBnk8»  tufra. 
(/ )  S  Atk.  518.  {g)  Mmlove  t.  Ball,  mpm. 

(A)  9  Ann.  cap.  5.  et  vide  infra  page  868. 
(t )  Rex  y.  Inhabitants  of  Catberington,  8  Term.  Rep.  771. 
ii)7  kS  William  and  Mary,  cap.  26.  ^  vide  iji/^-a  page  868. 


Chap.  IV.]  t6  Ae  Estate  of  the  Mortgagee.  955 


is  not  estopped  from  denying  his  mortgagor's  ; 
title  (a).  He  lA  also  a  parchaser  pro  tanto  within  the  ! 
27  EUz.  cap.  4.  so  as  ^to  avoid  a  prior  voluntary  / 
settlement  under  that  act  (Jb). 

Although  the  mortgagee  is  bound  to  account  to 
the  mortgagor  for  the  rents,  even  so  &x^  that  if  afler 
taking  possession,  he  assigns  over  to  another  without 
the  consent  of  the  mortgagor  (c),  he  remains  liable 
to  the  account,  yet  he  is  not  obliged  to  account 
according  to  the  actual  value  of  the  land,  nor 
hound  by  any  proof  that  the  land  is  worth  so  much, 
unless  it  can  be  proved  that  he  made  so  much  of  it, 
or  might  have  done  without  his  own  wilful  default, 
as  if  he  turned  put  a  sufficient  tenant  who  held  it  at 
so  much  rent,  or  refused  to  accept  a  sufficient  ten$int 
who^ould  have  given  so  much  Hot  it  {d  ),  because  it  is 
the  ladies  of  the  mortgagor  that  he  lets  the  lands 
.  lapse  into  the  hands  of  the  mortgagee  by  the  non-pay- 
ment of  the  money;  therefore  when  tibe  mortgagee 
enters,  he  is  only  accountable  for  what  he  actually 
receives,and  is  not  bound  to  take  the^troublepf  making 
the  most  of  another's  property.  Nor  can  he  be  com- 
pelled  by  a  purchaser  to  quit  the  po^ession  without 
payment  of  principal,  interest,  and  fiill  costs  (e). 

On  redemption  also  he  is  entitled  to  his  full  costs, 
unless  deprived  of  them  by  his  own  misconduct  (jT). 

'  (a)  Cordinglee  y.  England,  S  Keb.  7l2.  54. 

{b)  Chapman  v.  Emery,  Cowp.^8  •  White  y.  HuBSej.  Prec»  Ch.  1 S. 

(c)  1  Eq.  Ca.  Ab.  SS7. 

(/)  Anon.  1  Vern.  45. 1  Eq.  Ca.  Ab.  SS7. 

{e)  Dayy  ▼.  Barker,  2  Atk.  2. 

(/)4Lomax  ▼.  Hide,  2  Vera.  185.  Detiilin  y.  Gale,  7  Ves.  jun. 

588.^  vide  infra. 
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It  is  laid  down  as  clear  law  without  contradic- 
tion, that  if  a  mortgagor  in  possession  levy  a  fine,' 
he  shall  not  bar  the  mortgagee  by  non*claim.  This 
rule  necessarily  flows  from  the  nature  of  their 
estates,  and  as  well  from  the  tenancy  as  from  the 
trust  and  confidence  between  them.  The  cases  at 
common  law  have  decided  that  a  fine  levied  by  tenant 
for  years,  or  at  will,  is  as  against  the  lessor  and  his 
heirs  fraudulent  and  void  (a),  and  the  same  doctrine 
is  directly  applied  to  the  case  of  mortgagor  and  mort^ 
gagee  (Jb).  An  actual  entry  therefore  is  not  necessary 
to  avoid  such  a  fine,  and  even  if  the  fine  were  a  bar 
at  common  law,  it  would  be  void  in  equity  (c)  from 
the  confidence  between  the  parties. 

Neither  will  a  common  recovery  suffered  by  mort- 
gagor in  possession  operate  to  bar  the  mortg&gee; 
and  if  tenant  in  tail  make,  a  mortgage,  and  after- 
wards suffer  a  common  recovery  of  the  lands  to 
other  uses,  the  recovery  will  operate  to  confirm 
the  mortgage.  Thi^  subject  has  been  already 
discussed  in  a  preceding  chapter  when  considering 
mortgages  made  by  tenants  in  tail,  and  by  defective 
conveyance  (rf). 

By  the  7th  Anne,  c.  19.  reciting  that  many  incon- 
veniencies  arise  by  reason  that  persons  under  the 
age  of  21  years  having  estates  in  lands,  and  only  in 

'        '  ■  '<-       ■      ■ -II. 

(a)  Fermor's  case,  S  Co.  77.  Focus  v.  Salisbury,  Hard.  400. 

(b)  Freeman  V.  Banes,  Vent.  82. 1  Lev.  272.  Focus  v.  Salisbury, 
supray  Smith  v.  Pierce,  Carth.  101 . 

(c)  2  Ves.  482. 

{d)  Supra,  page  214,  215.  ei  vide  Porter  ▼.  Emery,  1  Ch.  Rep. 
97.  Goddard  v.  Complin^  1  Ch.  Ca.  119. 
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trust  for  others,  or  by  way  of  mortgage,  cannot  con- 
vey any  sure  estate  in  such  lands  to  any  other 
person  or  persons,  it  is  enacted  that  it  shall  be  law- 
ful for  any  such  infants,  by  the  direction  of  the 
Ourt  of  Chancery,  or  the  Court  of  Exchequer,  signi- 
fied  by  an  .order  made  upon  the  hearing  of  all  parties 
concerned,  on  the  petition  of  the  persons  for  whom 
such  infants  shall  be  seised  in  trust,  or  of  the  mort^ 
gagors  or  guardians  of  such  in&nts,  or  persons  en- 
titled to  the  monies  secured  by  or  upon  any  lands, 
&c.,  whareof  any  in&nts  are  or  shall  be  seised  or 
possessed  by  way  of  mortgage,  or  of  the  persons  en- 
titled to  the  redemption  thereof,  to  convey  and  assure 
any  such  lands,  &c.,  in  such  manner  as  the  Court  of 
Chancery  or  the  Court  of  Exchequer  shall  by  such  or- 
der so  to  be  obtained,  direct,  to  any  other  persons, 
and  such  conveyance  or  assurance  so  to  be  bad  or 
made,  shall  b^  as  good  and  effectual  in  law  to  all  iji- 
"  tents  and  purposes  whatsoever,  as  if  the  in&nts 
were  at  the  time  of  making  such  conveyance  or  as- 
surance of  the  full  age  of  one  and  twenty  years,  and 
.that  all  such  infants  being  only  trustees  or  mortga- 
gees as  aforesaid,  shall  and  may  be  compelled  by  such 
order,  so  as  aforesaid  to  be  obtained,  to  make  such 
conveyances  or  assurances  as  aforesaid,  in  like  manner 
as  trustees  or  mortgagees  of  full  age  are  compellable 
to  convey  or  assign  their  trust  estates  or  mortgages. 

This  statute  has  given  rise  to  some  discussion,  as 
well  in  the  consideration  of  cases  in  which  the  in- 
&nt  mortgagee  has  bad  an  interest  in  the  monies 
secured  by  the  mortgage,  as  in  cases  in  which 
from  the  circumstances  of  the  cases,  it  was  requisite 
to  have  resort  to  a  fine  or  recovery. 
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In  the  case  of  Zouch  v.  Parsons  (a),  a  mortgagee 
in  fee  had  died  leaving  an  infant  heir,  and  by  his 
will  had  appointed  his  widow  and  the  infant  his  co- 
executors  and  residuary  legatees.  On  the  mortgage 
being  paid  off,  the  infant  and  the  widow  had,  with- 
out the  sanction  of  a  Court  of  Equity,  by  lease  and  re- 
lease, granted  and  conveyed  the  mortgaged  premises 
to  certain  other  mortgagees  in  fee.  The  in&nt  during 
his  minority  entered  to  avoid  his  own  conveyance. 
Thecdurt  of  King's  Bench  expressed  a  decided  opinion 
that  the  infant  was  within  the  statute  of  the  7th  df 
Anne,  and  consequently  would  on  proper  applica^ 
tion  have  been  compellable  to  convey.  The  court  also 
held,  that  the  cdnveyance  being  ^r  the  benefit  of  the 
infant  was  voidable  only,  but  that  he  could  not  dur- 
ing his  minority  elect  to  avoid,  nor  could  any  one 
else  make  the  election  for  him.  In  reference  to  this 
decision  lord  Eldori  has  observed  ( &),  that  though  it 
is  tru6  that  where  ati  infant  conveys  as  a  trustee  with- 
in the  statute,  not  being  so^  he  will  not  be  bound  by 
his  conveyance  under  such  an  order,  yet  if  it  is  a  case 
in  which  he  would  be  bound  to  convey  when  of  age, 
his  conveyance  being  voidable  only  during  his  in- 
fancy, and  until  avoided  passing  the  legal  estate,  and 
no  one  having  a  right  to  elect  for  him,  whether  it 
should  be  void  or  not,  he  would,  when  he  became 
adult,  be  pl^ed  in  such  a  situation,  that  if  he  sought, 
at  law  to  avoid  his  deed,  a  Court  of  Equity  would  pre- 
vent him.  The  result  of  the  cases  seems  to  be  that  if 
an  order  for  tibe  conveyance  by  the  infant  is  knad^  by 
the  court,  it  is  hot  very  material,  (admitting  lite  in&nt 

to  be  sd  circumstanced,  that  if  of  age  he  might  on  bill 

^ I «      _  J, 

(«)  ^  Burr.  179*. 

(4)        I    ■  ▼.  Handcock,  17  Vcs,  jun.  584* 
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and  answer  be  compelled  to  convey  as  a  trustee) 
wjietber  the  case  be  strictly  within  the  scope  of  th^ 
Act  or  not,  for  the  conveyance  will  at  law,  be  void* 
able  only  after  the  infant  becomes  aduk,  and  then, 
if  he  attempts  to  avoid  the  conveyance,  equity  will 
restrain  him,  and  grant  a  perpetual  injunction. 

The  decision  in  Zouch  v.  Parsons,  that  a  convey* 
ance  by  l^ase  and  release  by  an  in&nt  if  for  his  benefit 
is  voidable  only,  and  not  H)oid^  has  not  however  met 
the  general  approbation  of  the  profession.  The  court 
in  that  case  approved  the  distinction  taken  by  Per- 
kins, section  12,  that  such  grants,  gifb,  and  deeds  of 
an  in£uit  as  do  not  ta}ce  effect  by  delivery  of  hand 
are  wid^  and  those  which  do  are  voidable^  and  it  is 
thought  that  this  rule  should  have  prevailed  in  Zouch 
y.  Parsons,  and  consequently  that  to  render  a  con- 
veyance by  an  infadt  voidable  only,  it  should  be  e& 
fected  by  feoffinent  with  ptsrsonal  livery  of  seisin  (a). 

Ajs  the  court  will  not  make  the  order,  if  the  case 
is  clearly  not  within  the  statute,  it  fajecoms  proper  to 
consider,  under  what  circumstances  an  infant  mort- 
gagee may  now  be  considerecl  afl  not  coming  within 
its  provisions. 

The  questions  have  arisen  in  cases  in  which  the 
inSmi  h^ir  has  been  also  iintenested  in  the  monies, 
^itber  as  esiecutor^  legatee,  or  next  of  kin. 

In  JS/r  parte  Sergison  (b\  an  infant  heir  was  alflo 


(a)  Et  vide  S  Burr.  1809.    Note  by  the  late  Mr.  Serjeant  HilL 
(2  Preston's  Convey.  2i9.) 
(&)  4  Yes.  jun.  147. 
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sole  executor.  The  Master  of  the  Rolls  consider- 
ed that  he  could  not  order  him  to  convey,  because, 
as  executor,  the  infiint  was  entitled  to  receive  the 
money  which  he  could  not  permit  an  infitnt  executor 
to  do ;  and  he  thought  they  must  file  a  bill.  On  a 
petition  to  the  Lord  Chancellor,  the  money  was  or- 
dered to  be  paid  into  the  Bank,  and  the  Master's  re- 
port confirmed,  declaring  the  in&nt  was  not  a  mort- 
gagee or  trustee  within  the  Act.  The  circumstances 
of  this  case,  it  is  said  (aj,  had  considerable  efiect  in 
producing  the  Act  of  Parliament  38  Geo.  3.  c.  87, 
8.  6  and  7,  reciting  that  inconveniences  arise  firom 
granting  probate  to  in&nts  under  the  age  of  twenty- 
one,  and  enacting  that  where  an  in&nt  is  sole  exe- 
cutor, administration  with  the  will  annexed  shall  be 
granted  to  the  guardian  of  such  infitnt,  or  to  such 
other  person  as  the  spiritual  court  shall  think  fit, 
until  such  iniant  shall  have  attained  the  full  age  of 
twenty-one  years ;  at  which  period,  and  not  before, 
probate  of  the  will  shall  be  granted  to  him :  such  ad- 
ministrator to  have  the  same  powers  as  an  adminis- 
trator durante  minore  astate  of  the  next  of  kin. 

In  Zouch  V.  Parsons,  the  infant  was  as-  before  no- 
ticed a  cchexecutor^  and  it  being  a  maxim  of  law,  that 
one  of  several  executors  may  alone  give  a  valid  dis- 
charge for  a  .debt  due  to  the  estate,'^  the  mortgage 
money  might  have  been  paid  to  the  adult  executor 
alone.  On  this  reasoning,  the  Court  of  King's  Bench 
certainly  grounded  their  opinion  in  Zouch  v.  Parsons, 
that  the  infant  was  in  that  case  within  the  Act    In 

Ex  parte  Marshall  (&),  the  in&nt  was  one  of  four  resi- 

'"'-'■'  ■        ■        *  ■ 

(a)  Note  to  ex  parte  Sergison. 
(6)  17  Vc«.  jun.  S8S,  note. 
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duary  legatees,  but  not  executor.  The  Master  report- 
ed he  was  not  a  mere  trustee  within  the  Act,  but  the 
Master  of  the  Rolls  was  of  a,  different  opinion,  and 
ordered  him  to  convey.  In  another  case  (a),  the  in- 
fant was  one  of  the  next  of  kin,  and  Lord  Thurlow 
ordered  him  to  convey,  because  the  money  would  be 
paid  to  the  administrator.  In  a  recent  case  (i&),  the 
question  arose  on  an  objection  to  title ;  the  in&nt  be- 
ing a  co-executor,  and  one  of  the  residuary  legatees : 
Lord  Eldon  gave  his  opinion  that  payment  to  the 
other  executor  made  the  infant  a  trustee  within  the 
statute,  and  ordered  him  to  convey.  On  the  autho- 
rity of  these  cases  it  appears  to  result,  that  if  there  is 
a  hand  authorized  by  law  to  receive  the  money,  the 
infant  will  be  ordered  to  convey,  although  he  is  one 
of  several  executors,  or  beneficially  interested,  and  it 
maybe  thought  that  since  the  passing  of  the  38  Geo.  S. 
cap.  87*  the  case  of  Ex  parte  Sergison  is  no  longer 
applicable  )n  cases  in  which  the  infant  heir  is  also  sole 
executor^ 

The  operation  of  the  statute  is  not  confined  to 
England.  Infants  have  been  ordered  to  convey 
lands  in  the  West  Indies  (c),  at  Calcutta  (</),  and  in 
Ireland  (e). 

It  was  doubted  by  Lord  Hardwicke,  whether  the 


(a)  17  Ves.  jun.  S88,  note. 

{h) ▼.  Handcock,  17  Ves.  jun.  S8S. 

(c)  Es  parte  Fro9SSt,2  B.  C  C.  S25.  Ex paHeBceanqoeU  Ex 
patie  Fenelito.     Es  parte  Oiborne.   .  All  dted  in  5  Vet*  jun. 

242. 
{d)  Ex  parte  Anderson,  5  Ves.  jun.  242. 
(e)  Evelyn  v.  Forster;  8  Ves.  jun.  96. 
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judges  would  permit  an  infant  trustee  under  the  sta- 
tute, to  8u£Eer  a  common  recovery,  unless  he  procured 
a  privy  seal  for  that  purpose  (a) ;  but  in  a  subsequent 
ca6e(i),  his  lordship,  on  considering  the  wording  of 
the  Act»  ordered  an  infant  trustee,  being  a  tenant  in 
tail»  to  convey  by  common  recovery  (c).  If  the  in&nt 
be  a  feme  covert,  she  may  convey  by  fine  (rf).  The 
court  will  also,  if  necessary,  direct  the  infant  to  make 
a  surrender  of  copyhold  estates  (e). 

Inconveniences  having  also  arisen  from  the  con- 
sequences of  mortgages  passing  into  the  hands 
of  ideots  and  lunatics,  the  legislature  has  provid- 
ed (y*),  that  it  shall  be  lawful  for  any  person  being 
ideot,  lunatic,  or  non  compos  mentis^  or  for  the  com- 
mittee or  committees  of  such  person  in  his  or  her 
name,  by  the  direction  of  the  Lord  Chancellor  or 
Lord  Keeper,  or  Lords  Commissioners  of  the  Great 
Seal,  by  an  order  made  upon  hearing  all  parties  con- 
cerned on  the  petition  of  the  person,  for  whom 
such  person  being  ideot,  lunatic,  or  non  compoSj  shall 
be  seised  in  trust,  or  of  the  mortgagor  or  person  en- 
titled to  the  monies  secured  upon  any  lands  whereof 
any  such  person  being  ideot,  lunatic,  or  nan  compos 
mentis^  is  seised  or  possessed  by  way  of  mortgage,  or 
of  the  person  entitled  to  the  redemption  thereof,  to 
convey  aiMl  assure  any  such  lands  in  such  manner  as 
the  Lord  Chancellor,  Lord  Keeper,  or  Commissioners 

(a)  Ex  parte  Bow«s,  9  Atk.l64k. 

H)  EasfMfie  Jobjattm^  tUd,  556. 
{e)  Et  videexparte  Simth»  Aiob.  624. 
(d  )  Ex  parte  Maire,  S  Atk.  479.    Anon.  C«in«  615. 

(e)  Vide  7  Term  B^.  mk. 

if)  4  Geo.  2.  cap.  10. 
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of  the  Great  Seal,  shall  by  such  order  so  to  be  ob- 
tained direct,  to  any  other  person,  and  such  convey- 
ance or  assurance  so  to  be  had  and  made,  shall  be  as 
good  and  effectual  in  law,  to  all  intents  and  purposes, 
as  if  the  person  being  ideot,  lunatic,  or  non  compos^ 
was  at  the  time  of  the  making  of  such  conveyance  of 
assurance  of  sane  mind,  memory,  or  understanding, 
and  not  ideot,  lunatic,  or  non  compos  mentis,  or  had  by 
him  or  herself  executed  the  same.  And  that  every 
such  person  being  ideot,  lunatic,  or  non  compos  mentis^ 
and  only  trustee  or  mortgagee  as  aforesaid,  or  the 
committee  of  every  such  person,  may  be  empowered 
and  compelled  by  such  order  so  to  be  obtained  to 
make  such  conveyance  or  assurance,  in  like  manner 
as  trustees  or  mortgagees  of  sane  memory  are  compel- 
lable to  convey  or  assign  their  trust  estates,  or  morfc^ 
gages. 

On  this  statute,  it  has  been  decided,  that  a  lunatic 
trustee  or  mortgagee  cannot  be  ordered  to  convey 
unless  a  commission  of  lunacy  has  previously  issued, 
or  unless  he  has  been  found  lunatic  by  a  competent 
jurisdiction  abroad  (a). 


i^h*i 


(a)  Ex  parte  Otto  Lewis,  1  Yes.  2d8.    Ex  paHt  Gillam,  3  Vtt. 
jun.  587,  et  vide  tx parte  Mafchioneii  of  AniwuMJale,  Amb.  80. 


(     »64    ) 


CHAPTER  V. 

Of  the  Restrictions  and  DisaU&ties  annexed  to.  the 

Estate  qfthe  Mortgagee. 

Equity  having  extended  its  protection  to  the  estate 
of  the  mortgagor,  and  decided  that  until  foreclosure, 
the  mortgage  (although  in  fee)  is  but  a  security  for 
the  debt,  will  not  permit  the  mortgagee  to  take  an 
undue  advantage  of  the  necessities  of  the  mortgagor, 
or  of  the  l^al  incidents  accruing  at  common  law  to 
the  estate  of  the  mortgagee  in  the  land.  It  has 
therefore  imposed  some  considerable  restrictions  and 
even  disabilities  on  the  mortgagee,  so  long  as  he  re- 
tains that  character. 

Amongst  the  latter  may  be  reckoned  his  inability 
to  accept  a  valid  lease  from  the  mortgagor,  even  as  it 
should  seem  at  a  fitir  rent.  The  authority  for  this 
position  is  a  case  heard  in  Ireland  before  Lord  Redes- 
dale  (a).  The  fiicts  were,  Edward  Webb  mortgaged 
to  Rorke,  and  some  years  afterwards  granted  a  lease 
of  part  of  the  land  to  Rorke  for  a  term  of  999  years 
at  a  yearly  rent.  A  bill  was  filed  by  the  heii-s  of 
Webb  against  the  heirs  and  executors  of  Rorke 
charging,  that  the  lease  was  made  at  a  gross  under- 
value, and  in  consequence  of  threats  of  foreclosure, 
and  prayed  that  the  lease  and  mortgage  deed  might 


(a)  Webb  v.  Rorke^  2  Sch.  St  Lef.  661. 
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be  brought  into  court,  and  the  defendant  might  ac- 
count for  the  real  value  of  the  lands.  ,  The  answer, 
insisted  that  the  lands  were  let  at  a  fair  value  and 
without  threat.  Two  issues  at  law  were  directed, 
first,  whether  the  lease  was  voluntarily  granted,  and 
secondly,  whether  the  rent  reserved  was  a  fair  rent. 
The  jury  found  in  the  affirmative  on  both  issues.  On 
the  cause  coming  on  to  be  heard  in  equity.  Lord 
Redesdale  considered,  he  was  mistaken  in  direct- 
ing the  issues  at  law,  and  decreed  the  lease  to  be 
set  aside  as  contrary  to  the  principles  of  public  policy, 
and  the  spirit  of  the  laws  for  the  prevention  of  usuri- 
ous contracts,  and  ordered  the  master  to  take  an  ac- 
count of  principal  and  interest,  and  as  the  rent  did 
not  appear  fraudulent,  he  was  to  charge  the  defendant 
with  such  rent  up  to  the  first  day  of  payment  after 
filing  the  bill,  and  inquire  whether  the  mortgagee 
had  advanced  any  sums  of  money  in  permanent  im- 
provements of  the  land,  and  if  so  to  add  the  same  to 
the  mortgage  debt,  and  calculate  interest  thereon. 

The  case  of  Webb  v.  Rorke  had  been  preceded  by 
a  case  heard  also  before  Lord  Redesdale  (a),  in  which 
a  lease  firom  a  mortgagor  to  a  mortgagee  had  been 
set  aside,  but  in  that  case  there  were  circumstances 
of  oppression  and  fraud,  and  consequently  it  is  not  an 
authority  for  a  general  rule  j  but  the  case  of  Webb  v. 
Rorke  was  firee  firom  such  circumstances,  and  conse- 
quently if  it  is  to  stand  as  law,  establishes  the 
principle,  that  if  a  mortgagee  accepts  a  lease  firom 
the  mortgagor,  he  takes  it  subject  to  its  being  set 
aside  in  equity,  however  fair  may  be  its  provisions. 
'■'■■■'"■"       ■'  ■       I   I II  ■       I    III  I j^— ^— ^^■^^— — — ^^ 

(a)  Gubbiiii  y.  Creed,  2  Sch.  &  Lef.  214. 
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A  forCher  considerable  dtsabiiitj  annexed  to  his 
estate  is,  that  although  he  is  at  law  the  actual  owner, 
and  consequently  can  make  a  good  legal  title,  yet  he 
cannot  in  equity  make  a  valid  or  binding  lease,  un- 
less it  seems  there  be  an  absolute  necessity  for  it. 
This  was  decided  in  a  case  (a)  in  which  a  mortgagor 
having  filed  his  bill  for  a  re-conveyance,  the  mortga- 
gee answered  that  he  had  made  a  lease  of*  the  pre- 
mises for  5  years  at  a  yearly  rent,  with  a  covenant 
that  after  the  expiration  of  the  five  years,  the  lessee 
might  hold  it  for  four  years  longer,  and  that  if  the 
mortgagor  would  grant  such  additional  lease  he 
would  re-convey.  This  case  being  beard  at  the 
Rolls,  a  decree  was  obtained  for  the  defendant,  but 
en  appeal,  Lord  Macclesfield  was  of  opinion,  diat  the 
mortgagee  before  foreclosure  of  the  equity  could  not 
lease  the  premises  for  years  to  bind  the  mortgagor, 
unless  to  avoid  an  apparent  loss,  and  merely  on  neces- 
sity, and  thereupon  he  reversed  the  decree  at  the  Rolls* 

The  Courts  of  Equity,  fearful  of  opening  a  door  to 
fraud  and  usury,  have  imposed  a  restriction  on  the 
mortgagee  that  he  shall  not  be  permitted  to  make 
any  charge  on  the  estate  for  his  personal  trouble  (i), 
or  appoint  himself  receiver  of  the  estate  (c),  although 
under  an  express  agreement  with  the  mortgagor  for 
that  purpose.  In  a  recent  case(^,  it  became  necessary 
to  consider  whether  a  mortgagee  of  a  West  India 
estate  should  be  allowed,  under  an  agreement  to  that 


(a)  Hungeiford  ▼•  Clayi  9  Mod.  1. 
{b)  Supra  page  85S. 

(c)  Ibid. 

(d)  Chamben  r.  <3oldwb»  9  Yes.  jun.  S74.  et  vide  supra,  page  S5S. 
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effect,  to  chaise  the  usual  commission  for  his  trouble, 
and  it  was  decided  that  he  could  not  claim  the  com- 
mission, at  least  while  in  England.    In  a  case  at  com- 
mon law  (a)  it  appeared,  that  a  mortgage  deed  contained 
a  proviso  that  in  order  the  better  to  secure  the  more 
regular  and  punctual  payment  of  the   interest  of 
the   mortgage  monies,  the    mortgagee  should    be 
in  the  receipt  of  the  rents  of  the  premises,  (which 
were    messuages    in    the    county   of  Middlesex,) 
and  should  be  allowed  as  receiver  40/.  a  year  for  his 
trouble,  and  after  retention  thereof  and  of*  the  interest, 
should  pay  the  residue  to  the  mortgagor.    An  action 
qui  tarn  was  brought  against  the  mortgagee  for  usury, 
and  a  verdict  obtained  by  the  plaintiff  subject  to  the 
opinion  of  the  court,  whether  the  action  was  properly 
laid  in  London,  the  rent  being  received  in  Middle- 
sex, but  accounted  for  in  London  where  the  contract 
was  made.     The  court  held  that  the  usury  was  not 
complete  until  the  settlement  of  the  account  which 
took  place  in  London,  and  therefore  tiie  venue  was 
well  laid. 

The  legislature  also  has  imposed  restrictions  on 
the  mortgagee  as  well  in  respect  to  his  right  of  voting 
^  for  the  return  of  members  to  parliament  as  to  his 
prinlege  of  being  elected.  The  7  and  8  of  William 
and  Mary,  c.  25,  enacts  that  no  person  shall  bei  al- 
lowed to  have  any  vote  in  election  of  members  to 
serve  in  parliament  for  or  by  reason  of  any  trust  es- 
tate or  mortgage,  unless  such  trustee  or  mortgagee  be 

(a)  Scott  V.  Brest;  2  Term  Rep.  298. 
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in  actual  possession  or  receipt  of  the  rents  and  profits 
of  the  same  estate,  and  the  9  of  Anne,  c.  5.  provides, 
that  no  person  shall  be  qualified  to  sit  in  the  House  of 
Commons  within  the  meaning  of  the  act,  by  virtue  of 
any  mortgage  whereof  the  equity  of  redemption  is  ia 
any  other  persons,  unless  the  mortgagee  shall  have 
been  in  possession  of  the  mortgaged  premises  ^r 
seven  years  before  the  time  of  his  election. 

A  mortgagee  in  possession  being  considered  by 
equity  in  some  sort  as  a  trustee  of  the  estate,  and  as 
such  accountable  for  the  rents  and  profits,  it  behoves 
him  to  be  very  careful  to  whom  he  assigns  his  mort- 
gage unless  with  the  concurrence  of  the  mortgagor, 
for  if  he  assign  to  an  insolvent  person,  he  will  be 
liable  to  account  for  the  rents  as  well  after  as  be* 
fore  the  assignment  (a),  for  it  is  a  breach  of  trust 
in  him  to  assign  the  pledge  to  a  person  insolvent 

• 

la  a  modem  case  (b)  an  estate  being  already  in 
mortgage  was  devised  in  strict  settlement }  the  mort- 
gagee permitted  llie  tenant  for  life  in  possession  to 
run  the  interest  in  arrear,  and  afterwards  purchased 
the  estate  for  life,  and  entered  into  possession  and  re- 
ceived the  rents  for  about  three  years,  when  the 
tenant  for  life  died.  The  plaintiff  filed  his  bill  of 
foreclosure  against  the  remainder-man :  and  the  only 
question  which  arose  was,  whether  in  taking  the  ac- 
counts, the  plaintiff  was  to  be  charged  not  only  for 


(a)  1  Equ.  Ca.  Ab.  327. 

(b)  Lord  Penrhyn  v.  Hughes^  5  Ves.  jun.  99. 
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the  interest  accrued  since  his  taking  possession,  but 
also  with  the  arrears  due  at  the  time  of  his  purchase, 
the  defendant  insisting  that  the  surplus  rents  received 
by  him  after  the  deducting  the  current  interest,  ought 
to  be  applied  in  reduction  of  the  arrears.  The  point 
was  admitted  to  be  new—for  the  plaintiff  it  was  urged 
that  to  make  good  the  defendant's  claim,  it  must 
rest  on  the  ground  of  lien  for  the  arrears,  which  did 
not  subsist  between  the  tenant  for  life  and  remainder- 
man.  For  the  defendant  it  was  urged  that  the  tenant 
for  life  was  bound  to  keep  down  the  interest,  and  the 
mortgagee  having  notice  of  that  equity,  purchased* 
subject  to  it  The  master  of  the  iroUs  held  that  itiasmuch 
as,  if  the  mortgagee  had  entered  in  that  capacity,  the 
surplus  rents  must  have  been  applied  in  disdiarge  of 
the  arrears,  he  should  not  be  allowed  to  prejudice  the 
rights  of  the  reversioner  by  entering  as  a  purchaser. 
Thedecree  was  thdtan  account  should  be  taken  of  ptin- 
cipal,interest,and  costs,  and  of  the  r^nts  and  profits  re- 
ceived by  the  plaintiff,  which  were  to  be  applied,  first  in 
payment  of  the  interest,  which  accrued  due  subsequently 
to  his  entering  into  possession,  and  in  the  next  place, 
so  far  as  they  would  extend,  in  satisfiiction  of  the  pre- 
ceding arrears. 

In  an  earlier  case  (a)  a  term  was  created  for  raising 
portions  out  of  annual  profits.  The  mortgagee  per- 
mitted the  tenant  for  life  to  enjoy  the  estate  under  the 
usual  clause,  that  it  should  be  lawful  for  the  mortga- 
gpr  to  take  the  profits  until  default ;  the  court  held  • 
that  the  rents  being  received  by  the  tenant  for  lif^  with 
the  permission  of  the  mortgagee, it  was  the  same  as  if 

(a)  Ivy  V.  Gilbert,  2  P.  Wma,  20. 
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the  mor^agee  had  let  the  estate  to  any  other  penoo, 
and  therefiwe  the  profits  received  bjr  the  tenaDt  fi>r  life 
with  the  mortgagee's  pennissioD,  dKNiId  be  considered 
as  if  received  by  the  mortgagee  himself^  and  be  ac- 
counted fiir  accordingly,  and  that  he  might  have  his 
remedy  over  against  the  perwoal  r^resentatives  of 
the  tenant  for  life. 

From  the  {mndple  before  stated,  that  the  mort- 
gagee in  possession  is  in  some  sort  a  trustee  for  the 
mortgagor,  it  results  that  he  cannot  by  fine  or  re- 
covery or  other  adverse  act  bar  the  right  of  redemp- 
tion in  the  mortgagor  (a),  and  if  the  mortgagee  be  dis- 
seised, and  the  disseisor  levy  a  fine,  and  five  years 
elapse  without  entry,  whereby  the  mortgagee  is  barred 
by  non  claim,  yet  the  mortgagor,  on  payment  or  ten- 
der of  the  mortgage  money,  will  have  five  years  to  pro- 
secute his  claim  by  the  second  saving  of  the  4  Hen.  7. 
cap.  24.  because  his  right  did  not  sooner  accrue  (£)• 

On  the  like  principle  of  trusteeship,  equity  holds, 
that  if  leaseholds  be  in  the  mortg^e,  and  the  mort- . 
gagee  renew,  he  will  take  the  renewed  lease  subject 
to  the  like  equity  as  was  subsisting  in  the  old  lease, 
even  although  there  was  only  what  is  called  a  tenant 
right  of  renewal  (c) ;  and  if  an  advowson  be  in  mort- 
gage^  and  the  living  become  vacant,  the  mortgagor 
and  not  the  mortgagee  shall  present  ((/),  nor  will , 
equity  permit  the  mortgagor  to  agree  to  the  con- 


(a)  Welden  v.  Dux  Ebor*,  1  Vern.  132. 

{h)  Stowell  V.  Lord  Zoucb|  Plowd.  87S.  ei  vide  1  Vera.  132,  Note. 

(c)  Supra  page  127.  {d)  Supra  page  233. 


Chap,  v.]  and,  DisabiUtieSy  8^.  371 

traiy  (a),  for  the  mortgagee  shall  have  no  benefit  be-> 
yond  his  principal^  interest,  and  costs. 

If  the  mortgagee  present,  and  his  clerk  be  admitted, 
the  mortgagor  may  by  bill  in  equity  compel  him  to  re- 
sign, but  the  bill  must  be  filed  within  six  months  after 
the  death  of  the  last  incumbent  (b). 

A  further  restriction  on  the  estate  of  the  mortga- 
gee is  that  he  shall  not  be  permitted  (if  in  possession) 
to  waste  the  estate  (c) ;  if  he  proceed  to  fell  timber, 
an  account  will  be  decreed  and  the  produce  applied, 
first,  in  payment  of  the  interest,  and  then  in  sinking 
the  principal,  and  equity  will  enjoin  him,  unless  the 
security  prove  defective,  in  which  case  the  court  will 
not  restrain  him  from  felling  timber,  the  produce 
being  of  course  applied  in  ease  of  the  estate  (d). 

It  maybe  almost  superfluous  to  notice,  that  the  mort- 
gagee must  take  the  estate  subject  to  the  acts  of  for- 
feiture, &c.,  committed  by  the  mortgagor.  If  an 
authority  for  the  position  be  requisite,  the  following  (e) 
is  in  point :  an  estate  had  on  marriage  been  limited  v/ 
in  strict  settlement  on  the  husband  Jbr  life^  with  re- ,  ^ 
mainder  to  the  wife  for  life,  with  remainder  to  their 
first  and  other  sons  in  tail  male.  The  husband  con- 
cealed the  settlement,  and  with  his  wife  conveyed  to 
a  mortgagee  in  fee  by  lease  and  release  and  fine  sur 


.  (a)  Supra  page  28S» 

(b)  Oardiner  ▼•  Griffith,  2  P.  Wins.  404.  Supra  page  238. 

(c)  Hanson  v.  Derbjr,  2  Vera.  S92. 

id)  Withrington  v.  Bankes,  Sel.  Ca.  Ch.  31. 
(e)  Lady  Whetstone  v.  Sainsbuiy,  Pre.  Ch. 591.  SedwdeWiliiM 
▼.  Fineux,  ib.  108. 
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<*on««<iiice,^.which  was  a  forfeitureof  theirlifeestates. 
The  mortgage  was  afterwards  transferred  to  the 
plaintiff,  and  for  fiirther  assurance  a  second  convey- 
ance and  fine  were  executed  and  levied  by  the  hus- 
band and  wife.  The  husband  died.  The  plaintiff 
filed  his  bill  of  foreclosure  gainst  the  wife  and 
eldest  son,  and  to  be  relieved  against  4fae  forfeiture. 
The  son  pleaded  the  settlement  and  insisted  on  the 
forfeiture  by  the  fine,  and  the  court  allowed  the  plea: 
but  it  ultimately  appearing  that  the  estates  were  equi-^ 
table  only,  the  court  held  the  fines  to  be  no  forfeiture, 
and  ordered  that  the  mortgagee  should  hold  during 
the  widow's  life  (a). 

'  It  is  a  restriction  also  on  the  estate  of  the  mortgagee, 
that  he  cannot  compel  the  mortgagor  to  account  for 
the  past  rents  and  profits.  This  matter  has  been  al- 
ready treated  of  (i^):  and  in  addition  to  the  preceding 
remarks  may  be  here  noticed  a  very  decent  case  (c), 
the  circumstances  of  which  were,  that  a  term  of  100 
years  created  to  raise  children's  portions  had  been  as* 
signed  by  the  trustees  by  way  of  mortgage ;  the  money 
was  permitted  to  remain  on  the  estate  for  many  years. 
Under  certiun  proceedings  in  chancery  distinct  firom 
the  mortgage,  a  receiver  had  been  appointed,  and  the 
surplus  rents  paid  into  court  Fkirt  of  the  money  was 
due  when  the  term  expired  by  effluxion  of  time;  the 
mortgagees  applied  to  the  court  to  be  paid  the  remain- 
ing debt  out  of  the  fund  in  court,  but  without  success. 

(a)  2  P.  Wms.  146.  (&)  Si$pra  page  552. 

(c)  Gredey  v.  Adderleyi  1  Swanston,  675* 
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PREFACE 


In  bringing  the  present  Treatise  to  a' close,  the  Author  U 
naturally  anxious  to  address  a  few  words  in  its  behalf  to  the 
Public.  .  He  was  induced  to  the  undertaking  by  the  general 
impression  tliat  a  modern  Work  on  the  Law  of  Mortgage 
was  wanting,  and  from  his  not  being  aware  that  any  other 
gentleman  was  disposed  to  the  task.  Its  appearance  in 
Parts  was  a  subject  of  regret  to  the  Author,  but  circum- 
stances, over  which  he  had  no  control,  rendered  it  un- 
avoidable. Since  the  publication  of  the  First  Part,  another 
Treatise  on  the  same  Subject  has  b^en  published,  as  also 
a  new  edition  o(,  Mr.  Powell's  Treatise  on  Mortgages,  with 
Notes.  Had  the  Author  been  aware  that  any  other  Work 
on  the  same  subject  was  in  progress,  he  would  readily  have 
relinquished  his  engagement;  but  he  was  not  acquainted 
with  the  fact,  until  it  was  too  late  for  him  to  recede. 

In  reference  to  his  own  performance,  he  trusts  he  has  been 
cautious  in  not  drawing  conclusions  unwarranted  by  the  au- 
thorities ;  he  has  been  anxiously  desirous,  to  the  best  of  his 
abilities,  in  no  instance  to  mislead  his  Readers. 

The  compilation  of  a  Law  Treatise  has,  from  the  number 
of  our  Reports,  become  a  work  of  considerable  labor :  and  in 
traversing  so  wide  a  field  of  inquiry  as  is  presented  on  a  re- 


(    i^    ) 

view  of  the  Law  on  Mortgage,  errors  will  unavoidably  arise, 
and  many  defects  occur ;  but  the  Author  has  the  satisfaction 
of  knowing  that  those,  who  from  their  learning  and  talents, 
are  best  enabled  to  form  a  judgment  of  his  Work,  will  be  the 
most  inclined  duly  to  appreciate  its  difficulties,  and  to  make 
every  candid  allowance  for  its  imperfections. 

In  conclusion,  the  Author  hopes  his  efforts  may,  in  some 
Nj^griee,  prove  osfi&il  to  tim  Profession,  and  that;  he  has  not 
fruitLessly  expended  so  much  timo  and  labor  as  have  been 
devQted  to  the  atcomplishment  of  the  present  Woiic. 

Lincoln^ s  Jtm^ 
Michaelmas  Tem^  18£'^. 
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NOTE. 

The  Author  has  to  apologize  for  an  accidental  omission  in  a  few  of 
the  early  copies  sold  of  the  First  Part,  at  the  bottom  of  page  48,  which 
ought  to  conclude  with  the  words  "  the  latter  being  the  creature 
of."  As  the  mistake  was  immediately  rectified  in  the  remaining  co- 
pies, apd  has  been  also  corrected  in  several  of  the  copies  sold,  by  the 
insertion  of  a  fresh  page,  it  is  hoped  there  are  very  few,  if  any,  copies 
in  which  the  error  now  exists.  But  if  there  are  any  such,  the  pur- 
chasers  are  requested  to  apply  at  the  Publisher's,  and  the  error 
will  be  ren^edied. 


ADDENDA, 


^age  205,  Note  *,  after  the  word  <<  Eldon/'  add  **  decided  tliat  nei- 
ther party  nor  both  together  had  an  equitable  mortgage  {Ex-parte  Pearse 
and  Protlieroe,  1  Buck.  525.),  but  it  must  be  observed,  that  from  the  report 
it  seems  the  title-deeds  were  delivered  to  A.  for  the  purpose  of  preparing  a 
mortgage,  which  somewhat  alters  the  features  of  the  case,  yet  see  the  ob- 
servations of  Lord  Eldon  on  the  point  in  the  text.** 

Page  t06,  note  (a)  add  <<  Ex^parte  Sikea,  1  Bock.  349." 

Page  212,  add  *'  In  the  Autumn  Assises  for  1821,  an  ejectment  was 
bronght  (by  direction  of  the  Vice  Chancellor)  on  the  demise  of  Fenwick  v. 
Reed,  and  a  verdict  obtained  for  the  plaintiff.  On  the  9th  of  November, 
1821,  Serjeant  Hnllock  moved  the  Court  of  King's  Bench  for  a  new  trial, 
which  was  refused.    5  Barnewall  and  Alderson,  232. 

Page  324,  add  ''  In  the  last  Session  of  Parliament  an  Act  (3  Oeo.  IV. 
c.  117.)  was  passed  intituled  '  An  Act  to  reduce  the  stamp  duties  on  recon- 
veyances of  mortgages,  and  in  certain  other  cases ;  and  to  amend  an  Act  of 
the  last  Session  of  Parliament  for  removing  doubts  as  to  the  amount  of  cer- 
tain stamp  duties  in  Great  Britain  and  Ireland  :*  by  the  second  section  of 
which  it  is  enacted,  that  on  any  transfer  or  assignment  of  mortgage,  the 
common  deed  stamp  only  shall  be  payable,  and  that  if  any  further  sum  of 
money  be  added,  the  mortgage  duty  shall  be  paid  only  in  respect  of  such  ad- 
ditional sum.  The  preceding  observations  therefore  on  the  Act  of  the  55 
Geo.  III.  c.  184.  are  no  longer  applicable.  By  the  third  section  of  the  new 
Act  it  is  provided,  that  if  any  deed  already  or  hereafter  made  as  a  further 
security  for  any  sum  secured  by  bond  shall  have  paid  the  ad  vaiorem  duty  on 
bonds,  such  deed  shall  be  and  shall  be  deemed  to  have  been  exempt  from  the 
mortgage  duty,  and  be  chargeable  with  the  ordinary  duty  on  deeds  only.  It 
will  be  seen  that  the  latter  clause  is  deelaraUry  of  the  law,  and,  consequently, 
that  any  duties  paid  on  mortgage  deeds  for  sums  of  money,  which  had  al- 
ready paid  the  duty  on  bonds,  have  been  wrongfully  paid." 

Page  3'i7,  note  (a)  add  *'  Partridge  r.  Bere,  5  Barnewall  and  Alderson, 
604." 

Page  348,  note  (6)  add  "  Hall  o.  Surtees,  5  Barnewall  and  Alderson,  687." 

Page  361,  note  (a)  add  <<  Williams  v.  Medllcott,  6  Price,  496/' 

Page  356,  note  (c)  add  <'  Hall  v.  Sortees,  «ifpra." 
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Page  Ur  Vm  16,  U9  '<  deTuaUe,"  read  ^  dlviMble.' 
101  y         25,  dele  *<  yearly." 

Sd9,  after  ead  ef  sole  (/ )  for  <«  hi^rm"  read  ^<  japra.' 
359^  liM  19,  for  <«  tiie''  read  "  tiiis.' 

977,  fov  <'  7  and  8  W.  UI.  e.  tl."  read  <'  7  aad  ft  W.  III.  c.  ttJ 
JH^  wte  (ii>  alhei  ttM  word  <'  Roike;'  lar  <<  mqim/'  read  '<  iV>«, 

pa0e  964/' 
959,  Hm  18^  for  <«  tnM  V  »«iA  ''  infiMit.'' 
370,.       91^  aller  the  word  •<  be/'  dele  <<  the." 
409y  two  Uaea- A-oifr  the  boMoaiy  for  <<  such,"  read  ^*  sum  of." 
413,  Ifae  ll|,lop  ^  Mortgagees,"  read  '<  Mortgagors." 
»tf         ^U  dele  "*  general  i"  wU  (a)  dde  <"  amiro/'  add  <<  rule 
,    page  590." 
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CHAPTER  I. 

4 

Of  Notice. 

The  doctrine  of  notice  so  materially  affects  the  re* 
maining  part  of  our  subject,  that  it  will  be  requisite 
to  direct  our  attention  to  it  before  we  proceed  farther 
in  our  inquiry  ;  but  the  rules  governing  this  branch 
of  jurisprudence  have  been  so  fully  laid  down  in  a 
modern  publication  (a),,  as  to  render  unnecessary  a 
very  minute  consideration  of  them. 

Notice  is  express  or  implied;  to  which  may 
be  added,  a  third  sort  of  notice,  viz.  notice  by  sta- 
tutory enactment,  which  does  not^  come  within 
either  of  the  first  mentioned  species ;  for  express  no- 
tice is  an  actual  knowledge  of  a  given  fact,  regularly 
and  formally  communicated ;  and  implied  notice  is 
^  conclusion  of  law  from  violent  presumption,  which 
the  courts  will  not  allow  to  be  controverted :  but 
the  third  species  arises  neither  from  actual  know- 
ledge nor  from  legal  presumption,  but,  on  the  con- 


(a)  Sugden's  Vendors  and  Purchasers* 
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trary,  would  not  be  classed  within  either  of  those 
species,  and  is  therefore  made  notice  by  legislative 
enactment.  Of  this,  an  instance  is  to  be  found  in 
the  case  of  the  striking  of  a  docket  of  bankruptcy, 
which  of  itself  was,  by  tlie  46  Geo.  S.  cap.  135, 
made  notice  of  a  prior  act  of  bankruptcy,  but  which, 
independent  of  the  statute,  was  not  notice,  either  ex-> 
press  or  by  implication,  and  which,  since  the  repeal 
of  the  enactment,  is  no  longer  notice. 

If  a  party  having  notice  convey,  for  a  valuable  con- 
sideration, to  one  who  has  not  notice,  or  if  a  party  not 
having  notice  convey  to  one  who  has  notice,  the  party 
taking  the  conveyance  will  not,  in  either  case,  be  af- 
fected  by  the  notice;  for,  in  the  first  instance, he  may 
defend  himself  by  his  own  want  of  notice  (a),  and,  in 
the  second  instance,  by  the  want  of  notice  in  the  party 
through  whom  he  claims  (&)•  And  therefore,  if  A.^ 
having  notice,  sells  to  J5.,  who  has  not  notice,  who 
sells  to  C,  who  has  notice,  B.  is  protected  against 
the  notice  in  A.  by  his  own  want  of  notice,  and  C. 
is  defended  by  the  want  of  notice  in  B.  (c). 

It  is  however  laid  down  in  Bacon's  Abridge- 
ment ((f),  on  the  authority  of  a  case  in  Vernon  (e), 

ft 

(a)  Melting  v.  JoUiffis,  Amb.  SIS.  Ferrars  v.  Cherry,  2  Vem. 
S84. 

(b)  Harrison  ▼•  Forth,  Pre.  Ch.  51.  1  £q.  Ca-  Ab.  381.  Sweet 
V.  Southcote,  2  B. C  C.  66.  Andrew  y.  Wrigley,  4*  B.  C.  C.  125. 
McQueen  y*  Farquhar^  11  Ves.  Jun.  478. 

(c)  Lowther  y.  Carlton,  2  Atk.  139. 

(d)  5  Vol.  76. 

(e)  Walley  y.  Walley,  1  Vem.  484. 
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that  if  one  take  a  mortgage  by  assignment  from  a 
mortgagee  affected  with  notice  of  an  '  outstanding 
title,  he  will  take  subject  to  that  title ;  for  his  as- 
signor cannot  transfer  to  him  a  better  title  than  he 
has  himself ;  and  if  such  original  mortgagee,  in  a 
ibill  filed  by  the  person  setting  up  an  eigne  title 
against  the  mortgagee  and  his  assignee,  and  praying 
to  be  let  into  possession,  and  charging  notice,  confess 
by  his  answer  that  he  had  notice  before  the  lending  of 
the  money,  that  confession  of  notice  will  bind  his  as- 
signee; for  though  the  mortgagee's  answer  cannot  be 
read  against  the  assignee  as  evidence,  yet  he  must 
stand  in  his  assignor's  place,  and  his  assignor's  con- 
fession of  notice  will  bind  him.   In  this  doctrine  Mr. 
Powell  acquiesces  (a)^  and  in  support  of  it  cites  the 
case  of  Lord  Pomfiret  v.  Lord  Windsor  (6),  in  which 
an  estate,  which  was  vested  in  trustees  for  raising  a 
specific  sum,  was  afterwards  mortgaged  with  notice 
.  of  that  charge,  and  then  a  subsequent  mortgage  was 
made  to  one  who  had  notice  of  the  prior  mortgage, 
but  not  of  the  antecedent  charge,  the  Court  held,  the 
last  mortgagee  must  take  subject  to  the  first  charge. 
It  is,  however,  submitted,  that  the  case  is  not  in  point ; 
for  as  the  legal  estate  was  outstanding,  all  the  charges 
were  alike  equitable,  and  the  question  of  notice  did 
not,  in  &ct,  arise,  and  the  reasoning  of  the  Court  on 
the  point  of  notice,  (so  far  as  it  went,)  proceeded  oil 
a  very  diflferent  ground,  viz.  that  as  the  persons  hav- 
ing the  equitable  charge  had  a  right  to  compel  the 


N 


(a)  Powell  on  Mortgaget,  Vol.  2.  601.  4th  Edit. 
{*)  2  Vef.  185, 

C  C  2 
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first  mortgagee  who  had  notice  of  it  to  redeenr 
tbetn,  then  the  first  mortgagee  obtaining  the  legal 
es^te  from  the  trustees,  would  have  a  right  to 
compel  the  second  mortgagee  to  redeem  both 
charges,  or  be  foreclosed.  Of  this  there  could 
be  no  question;  but  to  have  rendered  the  case 
applicable  to  the  point  under  discussion,  the  se- 
cond mortgagee  should  have  obtained  an  actual 
conveyance  of  the  legal  estate  from  the  first  mort- 
gagee,  and  then,  having  the  legal  estate  to  protect 
himself,  and  having  equal  equity  with  the  prior 
equitable  incumbrancer,  the  question  would  have 
been-  fairly  raised,  whether,  standing  in  the  place  of 
the  first  mortgagee  quoad  the  legal  estate,  he  was 
bound  by  the  notice  which  his  assignor  had.  To' 
have  decided  this  question  in  the  affirmative,  would 
apparently  have  been  in  contradiction  to  the  well- 
known  equitable  maxim,  that,  where  equities  are 
equal,  the  legal  estate  shall  prevail,  on  which  the 
doctrine  of  tacking^  hereafter  discussed,  is  chiefly 
grounded,  and  in  opposition  to  many  well-considered 
cases  ki  which  that  doctrine  has  been  applied. 

A  doubt,  however,  of  a  somewhat  similar  nature 
is  said  to  have  been  thrown  out  by  Lord  Eldon  in 
the  case  of  Mackreth  v.  Symmons  (a)  before  alluded 
to.  In  that  case.  Lord  Eldon  is  reported  to  have 
put  this  question,  whether  there  was  any  case  in 
which  8  third  mortgagee  had  excluded  the  second, 
if  the  first  mortgagee,  yi^^n  he  conveyed  to  the 
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thirdy^knew  of  tlie  second.  His  lordship  remarked, 
when  the  case  of  Maundrell  v.  Maundrell  (a)  was 
before  him,  he  looked  for,  but.  could  not  find  such-  a 
case,  viz.  that  where  there  was  bad  faith  on  the  part  of 
the  first  n^rtgagee,  that  equity  was  applied.  It  is  re- 
ported,  that  Sir  Samuel  Romiily  answered,  he  did 
4iot  believe  that  was  ever  decided,  and  there  would 
be  great  difficulty  in  deciding  it  in  favor  of  the  third 
mortgagee  who  puts  iiimself  in  the  place  of  the  first. 
We  shall,  however,  hereafter  see,  that  a  third  mort- 
gagee is  allowed  to  tack  pendente  lite,  even  after  a  bill 
filed  by  a  second  mortgagee  against  the  first  and 
third  mortgagees ;  and  in  which,  consequently,  the  first 
mortgagee  <must  havi^  had  notice  of  the  second  mort- 
gage at  the  time  of  the  assignment ;  and  it  may  be 
thought  that  the  reporter  was  mistaken  in  the  doubt 
suggested  by  Lord  Eldon ;  and  that  the  general  rule 
before  referred  to,  viz.  that,  where  equities  are  equal, 
the  legal  estate  shall  prevail,  will  also  apply  to  the 
point  under  consideration. 

• 

If  there  be  fraud  in  the  original  creation  of  the 
mortgage,  as,  for  example,  if.no  money  actually 
pass  between  the  parties,  and  if  the  mortgagee 
afterwards  assign  to  a  third  person  for  a  valuable 
consideration  without  notice  of  the  fraud  in  the 
original  transaction,  and  the  mortgagor  convey  his 
equitable  interest  to  a  stranger  tor  a  valuable  consi- 
deration without  notice  of  the  mortgage,  the  money 
paid  on.  the  assignment  will  make  good  the  original 
transaction  and  purge  the  fraud  (6). 


(a)  10  Ves.  Jnn.  246 

(*)  Andrew  Newport's  Caw,  Ca.  Temp.  Holt,  477.  5kin.  423. 
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« 

In  reference  to  tlie  doctrine  c^  express  notice, 
equity  does  not  require  a  party  to  take  notice  of 
vague  rumours  proceeding  fron  strangers  to  the  es- 
tate (a)  ;  and  it  is  expected  that  the  notice  shall  be 
made  with  some  degree  of  precision  as  to  the  nature 
of  the  supposed  right,  and  not  consist  of  a  mere  ge- 
neral and  undefined  claim  (6)  ;  but  whether  the 
notice  be  express,  or  rest  on  rumour  or  on  general 
claim,  a  purchaser  or  mortgagee  can  never  be  ad* 
vised  to  disregard  it,  or  to  accept  the  title  without 
an  inquiry  into  the  nature  of  the  demand  (c). 

It  is  diflScult  to  lay  down  general  rules  as  to  what 
will  or  will  not  be  constructive  notice ;  but  it  is  an  es- 
tablished principle,  that  whatever  is  sufficient  to  put 
a  party  upon  an  inquiry  is  good  notice  in  equity  (d). 
As  for  example,  if  a  person  is  aware  that  the  legal 
estate  is  in  a  third  person,  he  is  bound  to  take  notice 
what  the  trust  is  (e),  for  it  is  his  duty  to  make  that 
inquiry  of  the  trustees.  On  the  same  principle,  it 
is  held,  that  notice  of  the  land  being  in  tenancy  is 
notice  of  the  nature  of  the  interest  of  the  tenant  in 
the  land,  as  of  a  lease,  although  the  purchaser  or 
mortgagee  considered  the  tenant  tobe  tenant  only  from 


(a)  Wildgoose  v.  Wayland^  Goulds.  147* 
(A)  JoUand  v.  Stainbridge,  3  Ves.  Jiin.  478. 

(c)  See  Fry  y.  Porter,  1  Mod.  311.  Butcher  v.  Stapeley^.1 
Vem,S63. 

(d)  Smith  Y.  Lowe,  1  Atk.  490.  Anon,  2  Freem.  13T.  PI.  171  • 
Taylor  v.  Stibbert,  2  Ves.  Jun.  437.  Willoughby  v.  Willoughby, 
1  Term  Rep.  769.  Hall  y.  Smith,  14  Ves.  426.  Hiem  y.  Mill,  13 
Ves.  114.     Daniels  y,  DaYison,  16  Ves.  249.  17  VeB.  4S8. 

(e)  Anon.  2Freem.  173.  PI.  171* 
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yeartoyeaF(a  ),but  it  roust  beobserved^thatyif  the  lease 
be  invalid,  the  point  of  notice  cannot  prevent  an 
ejectment  at  law  (6).  A  purchaser  or  mortgagee  will 
be  considered  to  have  notice  of  a  contract  eqtered 
into  by  the  tenant  to  become  the  purchaser  of 
the  freehold,  although  he  had  no  intimation  of 
the  &ct(c),  and  equity  will  enforce  specific  per- 
formance against  the  vendor  and  second  purchaser, 
and  leavQ  them  to  settle  the  question  between  them- 
selves (d).  The  same  doctrine  has  subsequently 
been  applied  to  the  tenant's  right  to  the  timber,  al< 
though  accruing  by  a  title  posterior  to  that  on  which 
his  right  to  the  possession  was  grounded  (e).  But 
if  a  lease  be  made  of  charity  lands,  which  is  set 
aside  as  improvident,  it  seems  a  bonajide  purchaser 
of  a  sub-lease  will  not  be  supposed  to  have  notice  of 
that  fact  (y*),  which  depends  on  a  number  of  extra- 
neous circumstances.  Notice,  that  the  title-deeds 
are  in  the  possession  of  a  third  person  may,  under 
the  circumstances,  be  su£Scient  to  set  a  purchaser 
upon  inquiry  to  ascertain  what  lien  the  party  holding 
has  on  the  estate  (jg). 


It  is  immaterial  whether  the  notice  be  given 
the  party  himself,  or  to  his  counsel^  attorney, 

■ 


given  to 
or 


(a)  £  Yes.  Jun.  440.  13  Yes.  120.  Hall  v.  Smith,  14  Yes.  426. 
(h)  Doe  V.  Lufkin,  4  East,  221. 

(c)  Daoiek  v.  Davison,  16  Ves.  249.    Croflon  v.  Ormsby,  2 
Sch.andLef.  583. 
(rf)  16  Yes.  249.     17  Yes.  iSS. 
(e)  Allen  v.  Anthony,  1  Mer.  282. 
(/)  Attorney  General  v.  Backhouse^  17  Yes.  Jun.  283. 
[g)  Hiera  y.  Mill,  wpra. 
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agent  (a);  and  consequently,  if  the  same  attorney  be 
employed  by  both  parties,  the  purchaser,  or  mort- 
gagee, will  be  affected  by  the  knowledge  obtained 
by  the  vendor^s  or  mortgagor's  solicitor  {b\  even  al- 
though the  sale  was  made  under  the  direction  of  the 
Court  of  Chancery,  and  the  purchase  was  made  by 
trustees  on  behalf  of  an  infant  (c) ;  but  the  notice 
must  be  in  re  gestd^  even  in  the  case  of  one  solicitor 
being  employed  by  both  parties  {d). 

• 

In  the  publication  before  alluded'  to  (e),  a  case 
of  constructive  notice  is  put,  in  the  instance  of 
notice  to  the  town  agent  of  the  country  attorney  of 
the  purchaser  or  mortgagee,  which,  it  is  said,  is  notice 
to  the  principal ;  and  for  this,  the  case  of  Norris  v. 
Le  Neve,  heard  before  Lord  Hardwicke,  is  cited  (^f). 
There  may  be  no  question  as  to  the  doctrine ;  but 
the  facts  in  that  case  are  not  exactly  in  point  It 
is  rather  an  authority,  that  if  the  country  attorney  have 
notice  of  a  fact,  but  employ  a  town  agent  to  conduct 
the  suit,  the  notice  will  attach  to  the  parties,  al- 
though the  town  agent  be  without  actual  notice.  In 
the  case  in  question,  Martin,  the  country  attorney,  had 
notice  j  but  he  swore  that  he  was  employed  as  attor- 
ney in  the  ejectment  at  law  which  was  tried  in  the 
country,  and  not  as  the  solicitor  in  the  suit  in  equity 
which  was  conducted  by   his  town  agent.     The 

{a)  Le  Neve  v.  Le  Neve,  S  Atk.  S^/Q.    Brotherton  v.  Hatt,  2 
Vern.  574?. 
{b)  Le  Neve  v.  Le  Neve,  supra* 

(c)  Joulmin  v.  Steere,  3  Mer.  210. 

(d)  MouDtford  v.  Scott,  3  Madd.  34. 

{e)  Sugden's  Vendors  and  Purchaser&i  639.    5th  Edition* 
(/)  6  Atk.  26. 
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Lord  Chancellor  declared,  he  would  consider  him  as 
solicits  notwithstanding  he  lived  in  the  country,  for 
every  body  knew  that  country  attornies  acted  by 
agents  in  causes  in  town.         ^ 

If  the  counsel,  &c.  having  notice  be  employed  in 
part  only  of  the  transaction,  the  purchaser  will  be 
equally  affected  (a). 

It  is  held,  that  if  a  party  cannot  make  out  his 
title  except  by  a  deed  which  by  recital  refers  to 
other  fitcts  or  deeds,  he  will  be  considered  conu- 
sant of  such  other  facts  or  deeds  (6),  and  if  he  has 
notice  (^a  deed,  he  lias  notice  of  all  its  contents  (c). 
In  reference  to  which  Lord  Redesdale  has  taken  the  fol- 
lowing distinctions  (c?): — If  a  man  purchase  an  estate 
under  a  deed,  which  happens  to  relate  also  to  other 
lands  not  comprized  in  that  purchase,  and  afterwards 
purchase  the  other  lands  to  which  an*  apparent  title 
is  made  independent  of  that  deed,  the  former  notice 
of  the  deed  will  not  of  itself  affect  him  in  the  second 
transaction ;  for  he  was  not  bound  to  carry  in  bis  re* 
collection  those  parts  of  a  deed  which  had  no  rela- 
tion to  the  particular  purchase  he  was  then  about, 
nor  to  take  notice  of  more  of  the  deed  than  affected 
his  then  purchase.  But  if  a  man  agree  to  purchase 
under  limitations  in  a  deed,  which  make  it  necessary 
upon  that  transaction  to  look  into  that  deed,  and 


(a)  Bury  v.  Bury.    See  Appendix  to  Sugden*iB  Vendors  and 
Purchasers.    5th  Edition. 
(h)  Hamilton  ▼.  Royce,  2  Sch.  and  Lef.  315. 

(c)  md.  et  vide  Coppin  v.  FerDyhouj;h,  2  B.  C.  C.  29X. 

(d)  2  Sch. mi  Lei.  5^. 
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that  deed  contains  recitals  of  judgments  aflecting  the 
lands  he  has  sq  agreed  to  purchase,  he  is  bound  by 
those  judgments ;  fi>r  he  had  a  right  to  see  the  whole 
deed  under  which  he  purchased,  and,  therefore, 
must  be  taken  to  have  seen  the  whole,  and  conse- 
quently be  presumed  to  have  notice  of  every  thing 
in  it  affecting  his  purchase.  And  in  the  same  case 
his  lordship  carried  the  doctrine  of  notice  so  far  as 
to  hold  that  if  A.  seized  of  Whiteacre  in  fee,  confesses 
judgments^  and  settles  that  estate  in  consideration 
of  a  conveyance  to  him  of  Blackacre  in  fee,  on  which 
Blackacre  in  equity  becomes  liable  to  indemnify 
Whiteacre  against  the  judgments,  a  purchaser  of 
Blackacre  with  notice  of  deeds  which  recite  the 
judgments  will  be  bound  by  the  equity.  On  this 
latter  doctrine  it  has  been  remarked  (a),  that  it  car- 
ries the  rule  much  further,  it  is  apprehended,  than  is 
warranted  either  by  principle  or  authority.  Biit  it 
seems  to  follow  as  a  corollary  from  the  rules  laid 
down,  that  the  purchaser  of  Blackacre  must  be  bound 
by  the  equitable  lien  arising  from  facts  stated  in 
deeds  of  which  he  had  express  notice. 

On  the  like  principle  it  seems  that  if  a  husband 
who  has  not  performed  his  part  of  marriage  articles 
assign  his  wife's  fortune,  which  was  the  consideration 
for  the  proposed  settlement  by  him,  the  purchaser 
(with  notice  of  the  contract)  will  be  bound  by  the 
same  equity  as  the  husband  was  (Jb) ;  the  consequence 
of  which  is,  that  if  the  husband  take  the  wife's  estate 


(a)  Sudden's  Vendors  sad  Purchasers,  653.    5th  Edition. 
{h)  Harvey  ▼•  Ashley,  cited  in  3  Sch.  and  Lef.  528. 
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under  a  settlement,  and  it  is  noticed  in  the  convey- 
ance to  the  husband  that  it  is  made  in  consideration 
of  a  provision  to  be  made  by  him,  a  purchaser  or 
mortgagee  must  inquire  into  the  nature  of  the  pro* 
vision,  and  whether  it  has  been  completed  (a). 

If  an  appointment'  be  made  by  a  father  under  a 
power  to  appoint  the  estate  to  one  or  more  of  his 
children,  to  one  of  his  spns  in  fee,  and  a  conveyance 
be  afterwards  executed  by  &ther  and  son  in  considera- 
tion of  a  sum  of  money  stated  in  the  purchase  deed 
to  be  paid  to  both,  although  the  contract  was  entered 
intb  by  the  fitther  alone  before  the  appointment  to  the 
son,  the  purchaser  will  not  be  affected  with  notice 
of  fraud  in  the  absence  of  all  evidence  to  shew  that 
the  son  was  not  to  receive  a  due  proportion  of  the 
purchase  money  (Jbi) ;  to  the  application  of  which  the 
.purchaser  is  not  bound  to  look. 

The  registration  of  a  deed  is  not  of  itself  notice  (c)  ; 
and,  consequently,  if  a  mortgagee,  having  the  l^gal 
estate,  under  a  deed  duly  registered,  make  further 
advances,  he  will  have  preference  over  an  interme^ 
diate  incumbrancer  or  purchaser,  of  whose  title  he 
has  not  notice,  although  the  intermediate  deed  of  sale 
or  charge  be  duly  registered  (J) ;  and  if  a  subsequent 
mortgagee  obtain  the  legal  estate,  he  will  have  pre- 
ference over  a  prior  equitable  incumbrancer  duly  re- 


(a)  Et  vide  Mitford  ▼.  Mitford,  9  Yes.  Jun.  87. 

(*)  McQueen  t.  farquhar,  11  Vet.  Jun.  ^7.    17Vei.  Jun, 
29S« 

{c)  Bedford  ▼.  Backhouae,  9  Eq.  Ca.  Ab.  61f«  PL  12. 
Wrighton  ▼•  HudiOB,  SEq.Ca.Ak  W9» 

14)  JbU. 
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gistered,  of  which  he  had  not  notice  (a).  This  latter 
position  has  been  much  animadverted  upon  and  ques« 
tioned  in  a  modem  publication,  to  whose  author  the 
profession  is  considerably  indebted  (6);  it  being  there 
considered  as  hardly  reconcileable  with  the  general 
principles  of  equity,  and  as  tending  to  peijury.  Be- 
sidesy  it  is  urged,  that  tiie  prior  mortgagee  has  no 
'means  of  acquainting  the  subsequent  incumbrancer 
with  his  charge,  but  the  latter  has  it  in  his  power  to  as- 
certain whether  the  estate  is  incumbered,  and,  there* 
fore,  it  is  his  own  neglect  not  toascertain  that  there  was 
a  prior  charge.  To  these  observation's  it  maybe  replied, 
that,  as  to  the  general  principles  of  equity,'  the  rule 
is. inflexible,  that,  where  equities  are  equal,  the  legal 
estate  shall  prevail;  and  that  equity  has  made  no 
distinction  between  cases  in  which  the  legal  estate 
is  vested  in  a  purchaser  or  incumbrancer  prior  or 
subsequently  to  the  other  conveyance;  the  simple 
question  being,  whether  the  equities  are  equal,  for, 
if  so,  the  rule  must  prev^l;  and  it  being  decided, 
that  registration  of  itself  is  not  notice  in  cases  in 
ttrhich  the  legal  estate  is,  previously  to  making  the 
subsequent  charge,  vested  in  the  mortgagee,  it  would 
follow  jthat  the  legal  estate  must  be  a  protection,. al- 
though subsequently*  acquired.  The  objection,  that 
this  doctrine  tends  to  perjury,  applies  strongly  to 
both  cases;  for  it  is  a  great  temptation  to  a  party 
having  the  legal  estate,  and  making  further' ad- 
vances, to  deny  notice,  although  he  has  searched 
the  register.  As  to  the  remark,  that  one  party  has 
it  in  his  power  to  ascertain  whether  the  estate  is 

(a)  Morecock  v.  Dickens,  Anib.  67S. 

(h)  Sued.  Vendors  iiitM^urchasers,  608.    5th  Edition. 
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incumbered,  but  the  other  party  cannot  give  ex- 
press notice  of  his  charge;  it  may.  be.  replied,  that  it 
is  the  folly  of  a  purchaser  or  mortgagee  to  advance 
his  money  ivithout  having  previously  ascertained 
ivhether  the  legal  estate  be  outstanding  or  not; 
and  if  the  legal  estate  is  shewn  to  be  outstanding,  it 
is  his  business  to  get  it  in,  or  give  proper  notice 
of  his  incumbrance.  If  he  neglect  so  to  do,  he  takes 
the  consequences :— Vigilantibus  nan  darmientibusjura 
subvemunL  In  the  principal  case  under  discussion, 
Morecock  had  been  guilty  of  gross  negligence,  al-  - 
most  amounting  to  fraud,  in  allowing  the  mortgs^m 
to  retain  the  possession  of  a  lease  which  he  after* 
wards  delivered  up  to  Dickens ;  so  that,  independent 
of  Dickens's  legal  right,  Morecock  had  no  dlaiin  to 
the  assistance  of  equity. 

The  reaisoning  of  Lord  Redesdale  on  the  conse- 
quences of  a  contrary  doctrine,  is  forcible  and  deci- 
sive. The  question  before  him  was  (a),  whether 
marriage  articles,  duly  registered,  amounted  to  no- 
tice. After  remarking  .the  difference  between  the^ 
Registry  Acts  of  England  and  the  Registry  Act  of 
Ireland  (6),  the  latter  of  which  declares  that  every 
deed  shall  be  effectual  according  to  the  priority  of 
time  of  registering  the  memorial^  and  stating  that  he 
thought  the  registry  was  not  notice,  but  had,  neverthe- 
less, the  effect  of  giving  priority  except  in  the  case 
of  fraud,  as  when  the  party  has  notice  aliunde;  be 
remarked,  "  It  is  true,  the  registry  is  considered 
as  notice  to  a  certain   extent;   no  person  thinks 


(a)  BiuheU  v.  Bushell,  1  Sch.  and  Lef.  lOS. 
{b)  6  Ann.  C.  2. 
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of  purchasing  an  estate  without  searching  the  re- 
gistry; and 9  if  he  searches,  he  has  notice;  but  I 
think  it  cannot  be  notice  to  all  intents,  on  account 
of  the  mischiefs  that  would  arise  from  such  a  deci- 
sion. For  if  it  is  to  be  taken  as  constructive  notice, 
it  must  be  taken  as  notice  of  every  thing  that  is  con- 
tained in  the  memorial;  if  a  memorial  contains  a 
recital  of  another  instrument,  it  is  notice  of  that 
instrument ;  if  of  a  fact,  it  is  notice  of  that  fact." 
His  lordship  ultimately  determined  the  plaintiffi  were 
entitled  to  have  the  benefit  of  the  articles  against  per- 
sons claiming  by  virtue  of  a  subsequent  legal  settle- 
ment, under  the  peculiar  wording  of  the  Act.  In  a 
subsequent  case  (a),  in  which  he  decided  that  the 
Irish  Reg^try  Act  would  not  permit  tacking,  he 
observed,  ^^  That  the  registry  is  to  be  considered 
as  notice  to  all  intents  and  purposes,  is,  I  think, 
what  one  would  not  be  inclined  to  hold  when 
one  sees  the  effect  of  so  considering  it;  if  it  is 
to  be  considered  as  notice  because  it  is  an  inti- 
mation of  the  existence  of  a  deed  put  upon  record, 
,it  must  be  notice  of  every  thing  in  that  deed,  for  a 
party  would  be  bound  to  inquire  after  the  contents 
of  that  deed;  if  it  be  notice,  it  must  be  notice 
whether  the  deed  be  duly  registered  or  not;  it  may 
be  unduly  registered  ;  and  if  it  be  so,  the  act  does 
not  give  a  preference:  and  thus  this  construction 
would  avoid  all  the  provisions  in  the  abt  for  complying 
with  its  requisites.''  And  in  another  case  (6),  he  ob- 
served, *^  that  it  seemed  to  him  that  nothing  could  be 

4 

more  mischievous  than  to  hold  that  the  putting  any 


(a)  Latoucbe  ▼•  Lord  Dunfiany^  1  Sch.  and  Lef.  167* 
(i)  Underwood  ?•  Lord  Courtown^  S  Sch.  and  Lef.  64. 
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thing  on  the  registry  is  notice  within  the  meaning  of 
the  word  notice  as  applied  to  Courts  of  Equity  in  such 
cases.''  To  meet  the  remark  so  powerfully  made  by 
Lord  Redesdale,  viz.  that  if  the  register  of  itself  were 
notice^  it  would  be  notice  although  the  deed  were 
unduly  registered,  it  has  been  observed  (a),  that  the 
courts  might  hold  that  the  register  should  not  be 
notice  unless  the  deed  were  duly  registered.  To 
such  a  construction  there  appears  to  be  no  paral- 
lel ;  and  it  would  be  repugnant  to  the  general  princi- 
ples regulating  the  application  of  the  law  of  notice, 
if  equity  could  hold  the  mere  act  of  registration  to  be 
of  itself  notice  in  favor  of  an  equitable  incumbrancer, 
but  should  consider  the  want  of  form  in  that  act  suffi- 
cient to  prevent  the  notice.  It  is  submitted,  that  it  may 
be  considered  as  law,  both  on  authority  iguid  principle, 
that  the  mere  registration  of  a  deed  will  not  of  itself 
be  notice  in  any  case. 

It  is  decided, that  a  registered  deed  shall  not  prevail 
against  an  unregistered  deed,  of  which  the  party  re- 
gistering had  notice.  The  cases  are  dear  on  this 
point  (&),  and,  indeed,  result  from  the  principle  on 
which  the  law  of  notice  itself  is  founded.  It  has, 
however,  been  justly  remarked  (c),  that  in  this  case 
the  statute  must  have  operation  at  law,  so  as  to  vest 
the  estate  in  the  subsequent  purchaser,  but  subject 
to  the  relief  which  will  be  granted  in  equity. 

.._...  .  __  _ ^ \ 

(a)  Sugd.  VendoTB  and  Purchase* 

(h)  Lord  Forbes  ▼•  Denistcm,  1  Vet.  67.  2  B.  P.  C.  425. 
Blades  V.  Blades,  1  Eq.  Ca.  Ab.  S58.  Hine  ▼.  Dodd»  2  Atk.  S75. 
Le  Nere  ▼.  Le  Nerey  S  Atk*  652.  Bushdl  ▼.  Bushell,  mpra*  Bid« 
dulph  ▼.  St.  John,  2  Sch.  and  Lef.  521. 

(c)  Sagd.  Vendors  and  PurchaserSi  612.    5th  Edition. 


388  Of  Notice.  [Book  IV; 

An  act  of  bankruptcy  is  not  notice  (a)^  nor  is  it  clear 
that  a  commission  of  bankruptcy  is  notice  by  the 
general  law  of  the  land  (6))  but  to  parties  seeking 
relief  under  the  46  Geo.  III.  cap.  135.,  both  Uie 
commission  and  the  striking  of  the  docket  were 
made  notice :  the  latter,  however,  has  been  subse- 
quently repealed  by  the  49  Geo^  III.  cap.  121.  sec*  1. 

The  docketing* of  judgments  is  not  of  itself 
oiotice  (c)  ;  on  the  other  hand,  if  a  party  have  notice 
of  a  judgment  not  duly  docketed^  he  will  in  equity 
be  bound  by  it  ((sQ. 

A  decree  is  not  constructive  notice  ailer  the  deter- 
mination of  the  suit,  to  persons  not  parties  to  it  (e)« 
But  a  purchaser  pendente  ttte^  although  for  a  valuable 
consideration,and  without  notice,  will  be  bound  by  the 
decree  (y*),  if  there  has  been  a  close  and  continued 
prosecution  of  the  suit  (g).  He  will  be  also  bound  by 
an  interlocutory  decree,  or  decree  to  account  (  h). 


(a)  CoUett  v.  De  Gols,  For.  70.   Wilkes  ▼.  Bodington,  2  Vera. 
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(i)  SedqtuBre;  et  vide  Hovell  v.  Browning,  TEasti  161.  Hitch- 
cock V.  Sedgwick,  2  Vera.  156.  CoUett  y.  De  Gols,  supfa.  Ex 
parte  Knott,  11  Ves.  Jun.  609.  Ex  parte  Herbert,  IS  Ves.  Jan. 
lSS.ei  infra* 

(c)  2  £q.  Ca.  Ab.  6S2.  note.  & 

(d)  Davis  v.  Earl  of  Strathmore,  16  Ves.  419. 

(e)  Worsley  v.  Earl  of  Scarborough,  S  Atk.  392. 

(/)  Worsley  v.  Lord  Scarborough,  supra.  Sorrel  v.  Carpenter, 
2  P.  Wms.  482.  Walker  v.  Smallwood,  Amb.  676.  Et  vide  Her- 
bert's case,  S  P.  Wms.  116.    Garth  r.  Ward,  2  Atk.  175. 

(  g)  Preston  v.  Tubbm,  1  Vera.  286. 

(A)  Worsley  y.  Earl  of  Scarborough,  supra. 
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In  a  case  heard  before  Lord  Chancellor  Cowper  {a\ 
it  was  decided,  that  if  a  first  mortgagee  be  a  witness 
to  the  second  mortgage  deed,  it  is  sufficient  notice 
to  bind  him,  although  it  does  not  appear  that  he 
actually  knew  the  contents ;  on  the  ground,  that 
since  it  did  not  appear  but  that  he  might  have 
known  them,  it  would  be  presumed  that  every  wit- 
ness who  could  write  or  read  was  acquainted  with 
the  substance  of  the  deed  or  instrument  which  he, 
having  attested,  undertook  to  support  by  his  evi- 
dence. To  this  the  reporter  adds  a  quaere,  whether 
the  bare  attesting  a  subsequent  incumbrance,  withojut 
other  circumstances  of  presumptive  notice,  will  post- 
pone a  prior  incumbrance;  since  at  that  rate,  he 
adds,  a  prior  mortgagee  or  incumbrancer  may,  with- 
out any  frand  or  ill  intention  on  his  part,  be  liable  to 
be  cheated  out  of  his  security.  ^^  And  so  I  Jinditsaid 
by  Lord  King  in  ottr  author^ s  report  qfan  anonymous 
case  in  Mich.  17S2."  The  learned  editor  also,  in  a 
note,  admits  that  none  of  the  cases  seem  to  come  up 
to  this  point:  and  Lord  Thurlow,  in  Becket  v.  Cord- 
ley  (&),  intimated,  that  he  should  have  decided  differ- 
ently; for  a  witness,  in  practice,  is  not  privy  to  the  con- 
tents of  the  deed.  The  better  opinion  in  the  present 
day  appears  to  be,  that  the  bare  attestation  of  a  deed 
will  not,  without  other  circumstances^  be  sufficient  to 
bind  a  party  with  notice  of  its  contents  (c). 


(a)  Mocatta  y.  Murgatroyd,  1  P.  Wins.  S9S. 
\h)  1  B.  C.  C.  S57. 

(c)  Fonb.  Eq.  Vol.  1. 165.  5th  Edit.    Sugd.  Vendors  and  Pur- 
chasersy  654b.    5th  Edition. 
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It  is  material  to  bear  in  mind^  that  a  mortgagee 
obtaining  a  conveyance  of  the  legal  estate,  or  other 
security,  subsequently  to  tlie  date  of  bis  mortgage^ 
will  not  be  affected  by  an  intermediate  incum- 
brance, if  he  had  not  notice  at  the  time  of  the  com- 
pletion of  his  mortgage,  notwithstanding  be  may 
have  notice  in  the  intermediate  time  {a).  Ob  th^ 
other  hand,  the  notice  will  be  binding  on  him  at 
any  time  prior  to  the  completion  of  his  mortgage  (6), 
although,  as  it  seems,  he  has  advanced  part  or  the 
whole  of  the  money  (c),  or  given  a  bond,  &c«  lor 
the  payment  of  it,  and  at  law  he  would  have  no 
remedy  in  an  action  against  him  on  the  bond,  but 
he  would  have  relief  in  equity  ((/)• 

For  the  mode  of  pleading  a  purchase  for  a  valuaUe 
consideration  without  notice  as  a  bar  to  discovery  or 
relief^  the  reader  is  referred  to  other  works  which  treat 
on  this  subject  (e). 


(a)  See  Wortley  v.  Birkhead,  2  Ves.  573 ;  et  supra^  239. 

(b)  Tourville  v.  Naish,  a  P.  Wmg.  307-  Story  v.  Lord  Windflor, 
2  Atk.  630.  Hardingham  v.  Nichols,  3  Atk.  304. 

(c)  Tourville  v.  Naish,  supra.  Wigg  v.  Wigg,  1  Atk.  382.  3  P. 
Wins.  307*  note ;  et  vide  supra^  239.  Sedvide  Hill  t.  Bickersdike^ 
12  May,  1801,  Exch.  cited  in  2  Fonb,  149.  5th  Edit. 

(d)  Tourville  v.  Naiah,  supra. 

(e)  Mitford  on  Pleading.   Sugd,  Vendors  and  Purchasers,  &c. 
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CHAPTER  I. 

Of  Tacking  J  and  Priority  of  Incumbrances. 

The  doctrine  of  tacking  is  founded  on  an  application 
of  the  equitable  maxims, — ^that  he  who  seeks  equity, 
shall  do  equity  to  the  person  from  whom  he  requires 
it  (a)i — and  where  equities  are  equal,  the  law  shall 
prevail  (ft). 

It  has  been  already  remarked,  that  equity  regards 
the  debt  as  the  principal — ^the  land,  as  the  pledge  : 
and,  although  the  land  is  absolutely  forfeited  at  law, 
compels  the  mortgs^gee  to  permit  his  debtor  to  re- 
deem ;  but,  in  so  doing,  it  adheres  to  the  first  men- 
tioned rule,  viz.  he  who  seeks  equity,  shall  do  equity 
to  him  from  whom  he  requires  it;  and,  therefore, 
the  Court  will  make  ^ terms  with  the  debtor,  before  it 
will  permit  him  to  redeem,  in  order  that  full  justice 
may  be  done  the  creditor. 

It  is  equity,  that  the  debtor  shall,  before  redemp- 
tion, pay,  not  merely  the  principal  and  interest  of 

the  debt,  but  all  costs  necessarily  incurred  by  the 

■~~^^~~^—  -■  —      -  ■■-■-  ^-^ —  ■     „ .        -  ■  ..  — ^^^^— ^^^ 

(a)  Francis's  Maxims,  I.  {h)  Ibid.  14. 
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creditor  in  maintaining  the  title  to  the  estate  (a) , 
renewing  leases  (&),  making  necessary  repairs  (c),  or 
permanent  improvements  (d).  And  the  court  will 
award  interest  on  the  sums  from  the  time  of  their 
being  advanced  (e).  The  mortgagor,  on  redemption, 
must  also  pay  the  costs  of  all  persons  claiming  under 
the  mortgagee,  although  the  mortgage  be  carried  by 
the  mortgagee  into  settlement  {/) ;  and  the  mortga- 
gee will  be  allowed  the  costs  of  taking  out  adminis- 
tration to  the  mortgagor,  as  principal  creditor  (jg\  or 
to  an  incumbrancer  under  the  will  of  the  mortgagor, 
as  a  necessary  party  to  foreclosure  (A).  If  however 
the  costs  incurred  are  altogether  irrelevant  to  the 
mortgage,  they  will  not  be  allowed ;  thus  in  a 
case(j)  in  which  a  devisee  of  a  mortgagee  filed  his 
bill  against  the  heir  and  executor  of  the  mortgagor 
for  foreclosure,  and  also  against  the  heir  at  law  of 
the  mortgagee  for  establishing  the  will,  the  Master 
of  the  Rolls  ordered,  that  the  plaintiff  should  pay 
the  heir  of  the  mortgagee  his  costs,  and  that  he 
should   not   be    entitled  to    have   them  from   the 

estate  (k).    A  distinction  will,  of  course,  be  drawn 

— ,_i i — _ — — — _ 

(a)  Godfrey  v.  Watson,  3  Atk.  518. 
.  (i)  Lucam  v.  Mertins,  1  Wils.  34.  Manlove  v.  Ball,  2  Venu  84. 

(c)  Hardy  v.  Reeves,  4  Ves.  Jun.  4-80. 

(d)  Vide  the  Decree  in  Webb  v.  Rooke,  supra  ;  and  Godfrey 
V.  Watson,  supra. 

(e)  Godfrey  v,  Watson,  supra* 

{/)  Wetherell  v.  Collins,  3  Madd.  ^5. 

(g)  Ramsden  v.  Langley,  2  Vem.  536« 

(h)  Hunt  V.  Fownes,  9  Ves.  Jun.  70. 

(i)  Skip  V.  Wyat,  1  Cox,  358. 

{k)  Et  vide  Wilson  ▼•  Metcalfe^  S  Madd.  45. 
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between  the  last  mentioned  case,  in  which  the  con- 
currence of  the  heir  at  law  of  the  mortgagee  was  ne- 
cessary only  to  the  establishment  of  the  devisee's  title, 
and  the  case  of  costs  arising  from  the  nature  of  the 
assurance  required  in  the  reconveyance  of  the  mort- 
gage estate  ;  as  for  example  :  if  a  jSne  be  necessary 
to  divest  the  estate  from  a  feme  covert,  or  an  order  of 
the  Court  of  Chancery  be  required  to  procure  a  con- 
veyance from  an  in&nt.heir  of  the  mortgagee  :  in 
which  cases,  the  expenses  must  be  borne  by  the  mort- 
gaged estate.  If  a  mortgagee  be  guilty  of  gross  mis- 
conduct, he  will  be  refused  costs  (a),  and  even,  under 
certain  circumstances,  be  compelled  to  pay  them  (&)• 


It  is  equity,  that  the  creditor  shall  not  be  deprived 
of  his  pledge  without  payment  of  all  sums  of  money 
due  to  him  from  his  debtor,  which  form  a  general  or 
specific  lien  on  the  land  :  and,  therefore,  if  the  mort- 
gagee advance  other  sums  of  money  to  the  mort- 
gagor expressly  by  way  of  further  charge  (forming  a 
specific  lien) ;  or  on  judgment,  or  statute  (forming  a 
general  lien),  neither  the  mortgagor,  nor  (generally 
speaking),  any  one  claiming  under  him,  shall  be  al- 
lowed to  redeem  without  a  settlement  to  the  full 
amount  (c):  but  this  doctrine  cannot  apply  if  the  se- 
curity could  not  form  a  lien  on  the  estate,  either 
specifically  or  generally ;  and,  therefore,  as  copyholds 
are  not  at  law  liable  to  an  extent,  a  judgment  debt 
cannot  be  tacked  to  a  mortgage  of  copyhold  land  (d). 

(a)  Mocatta  v.  Murgatroyd,  supra* 

(b)  Detillin  v.  Gale,  7  Ves.  Jum  583. 

(c)  2  Eq.  Fonbl.  270.  5th  Edit, 

(d)  H«ir  of  Cannon  v.  Pack,  6  Vin.  222,  PI.  6. 
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In  a  modern  case  (a\  a  question  arose,  whether  a 
docketed  judgment,  on  which  no  execution  had 
issued  at  the  time  of  the  bankruptcy  of  the  ddbtor, 
could  be  tacked  to  a  mortgage  executed  by  him  of 
his  estate,  and  this  depended  on  the  constructi<m  of 
the  statute  21  Jac.  L  {b\  which  declares,  that  all  cre- 
ditors having  security  for  their  debts  by  judgment, 
statute,  recognizance,  specialty  with  or  without 
penalty,  or  other  security,  &c*  whereof  there  is  no 
execution  or  extent  served  and  executed  upon  the 
lands  or  goods,  &c.,  of  such  bankrupt  before  such 
time  as  he  shall  become  bankrupt,  shall  not  be  re- 
lieved upon  apy  such  judgment,  statute,  &c.,  for  any 
more  than  a  rateable  part  of  their  just  debts  with 
the  other  creditors.  It  was  argued  for  the  assignees, 
that  the  statute  was  peremptory,  and  the  judgment 
creditor  could  not  tack  y  but  the  Master  of  the  Rolls 
observed,  that  it  appeared  to  him  very  difficult  to 
conceive  how  a  supervening  bankruptcy  could  af- 
fect the  right  of  the  first  mortgagee  \  the  statute,  he 
thought,  related  to  judgments  that  continued  merely 
such  at  the  time  of  the  bankruptcy,  and  not  to  such 
as  acquired  all  the  effect  of  an  actual  mortgage,  as  in 
the  present  case  of  a  judgment  obtained  by  a  party 
having  an  antecedent  mortgage ;  and  he  decided  ac- 
cordingly* 


How  far  a  bond  debt  may  be  tacked  to  a  mort- 
gage, has  excited  a  good  deal  of  discussion;  the 
point  appears  to  be  now  settled.     The  cases  on  this 


\a)  Baker  v.  Harris,  16  Vcs.  S97. 
{b)  Cap.  19.  sec.  9. 
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heady  in  the  books»  are  numerous.  It  will  be  here 
sufficient  to  trace  the  doctrine,  and  state  the  results ; 
premising  only,  that  it  makes  no  difference  in  the 
right  of  tacking,  whether  the  bond  debt  is  prior  or 
subsequent  to  the  mortgage  (a),  or  whether  the  mort- 
gage be  made  to  the  bond  creditor  originally,  or  be 
taken  by  assignment  (b}. 

In  an  early  case  (c),  which  was  heard  before  the 
Lord  Keeper  in  Trinity  Term,  35  Car,  2.  Cbeing  prior 
to  the  statute  of  fraudulent  devises),  a  mortgagor  hav- 
ing brought  his  bill  to  redeem,  the  mortgagee  insisted 
on  his  right  to  have  a  bond  debt  first  paid^  as  well 
as  the  mortgage  debt.  The  Court  held,  that  al- 
though there  was  no  special  agreement  proved  that 
the  land  should  stand  as  a  security  for  the  bond  debt, 
yet  the  mortgage  should  not  redeem  without  paying 
both.  In  a  case  which  was  heard  in  the  first  of 
James  2«  (d)  (being  also  prior  to  the  statute),  the  like 
doctrine  seem&  to  have  prevailed ;  although  in  that 
instance  the  land  in  mortgage  happened  to  be  held 
for  a  chattel  lease;  on  which  the  Court  seems  to 
have  laid  some  stress*  In  a  case  which  Occur- 
red   shortly   after   the  passing  of  the  act  (e),   a 


1 1  >  .  ^  -.  ■ .  ■ « 


(a)  Windham  v.  Jennin^y  3  Ch.  Rep.  247. 
(5)  Halliley  v.  Kirtland,  ilnd.  3604 

(c)  Baxter  v.  Manningy  1  Vera.  244. 

(d)  Halliley  v.  Kirtla^d,  supra. 

(s)  Anon,  i  Salk.  84.-^In  a  note  to  this  case  in  the  6th  editidn, 
it  is  stated,  that,  from  the  cases  there  cited,  it  appears  thatthe  mort- 
gagee may  tack  his  bond  against  the  mortgc^orj  his  heir  or  beneficial 
devisee,  but  not  against  creditors,  trustees  for  creditors,  of  other 
persons  entitled  by  a  valuable  consideratioil.  It  will  be  presently 
seen,  that  the  learned  editor  has  been  aisled  as  to  the  mortgag(fr. 
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similar  decree  was  made  by  Lord  Chancellor  So- 
mers« 

It  is  unnecessary  to  remind  the  reader,  that,  prior 
to  the  statute  of  fraudulent  devises,  the  devisee  of 
real  estate  was  not  subject  to  debts  by  specialty,  and 
that  if  the  heir  aliened  them  before  action  brought, 
the  creditor  was  without  remedy  at  law.  The  Srd 
of  William  and  Mary  (a)  therefore  made  tlie  bene- 
ficial  devisee  equally  liable  as  the  heir,  and  rendered 
them  both  subject  to  account  at  law  for  the  value  of 
lands  aliened ;  but  it  was  held  that  the  statute  did 
not  apply  to  devises  for  payment  of  debts. 

Soon  after  the  passing  of  the  statute,  the  rule  as  to 
the  tacking  of  bond  debts  seems  to  have  received  a 
very  considerable  alteration  as  far  as  respected  the 
mortgagor  himself;  for  a  new  doctrine  appears  to 
have  arisen,  viz.  that  the  right  to  tack  the  bond  debt 
to  the  mortgage  was  for  the  sole  purpose  of  pre- 
venting a  circuity  of  action  (£);  the  heir  and  bene- 
ficial devisee  having  become  at  law  liable  to  the  debt. 
And,  therefore,  it  washeld,  that  the  right  to  tack  the 
bond  debt  to  the  mortgage  should  be  confined  to 
these  only,  and  not  extend  to  the  moi-tgagor ;  and 
much  less  to  creditors  or  others  claiming  under  him 
for  a  valuable  consideration. 

One  of  the  earliest  cases  in  which  this  new  doc- 


(a)  Cap.  14. 

(6)  Vide  Heams  v.  Bance,  S  Atk.  690.     Lowthian  ▼.  Hasel, 
S  B.  C.  C.  162.    Anoa.  2  Ves,  665. 
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trine  appears,  is  that  of  Challis  y*  Casborn(a);  in 
which  it  was  said  by  Mr.  Vernon,  and  agreed  to  by 
the  Court,  that  if  a  man  has  a  debt  owing  to  him  by 
mortgage,  and  another  on  bond  from  the  same  per- 
son, he  cannot  tack  them  together  against  the  mort« 
gagor,  but  the  mortgagor  shall  be  let  into  a  re- 
demption on  payment  of  the  mortgage  money  only. 
In  a  subsequent  case  before  Lord  Macclesfield  {b\ 
the  point  is  considered  as  clear ;  and  the  same  rule  is 
also  laid  down  by  Lord  Hardwicke  (c)>  and  Lord 
Thurlow(d),  and  by  the  Judges  of  the  Court  of 
King's  Bench,  on  an  application  to  stay  proceedings 
on  payment  of  principal  with  interest  and  costs  (e). 
The  same  doctrine  is  also  distinctly  recognized  by 
Lord  Alvanley  in  the  case  of  Jones  v.  Smith  (y*) ; 
although,  he  observed,  it  was  impossible  to  say  why 
a  bond  might  not  be  tacked  to  a  mortgage  as  well  as 
one  mortgage  to  another*. 

The  point,  therefore,  may  be  considered  as  settled, 
that,  as  against  the  mortgagor  himself,  the  mortgagee 
cannot  insist  on  tacking  a  bond  debt;  nor  does  there 
seem  to  be  ground  for  the  difference  hinted*  at  by 

(a)  Prec,  iA  Ch.  407. 

\b)  Coleman  ▼•  Winch,  1  P.  Wms.  777. 

{c)  Morret  v.  Pask^,  2  Atk.  SS. 

{d)  Lowthian  v.  Hasel^  supra* 

( e )  Archer  v.  Soatt,  2  Stra.  1107. 

(/)  2  Ves.  Jun.  876. 

*  In  the  case  of  Sharpnell  y.  Blake  and  Others,  2  Eq.  Ca.  >Ab^ 
GOS.»the  Lord  Chancellor  is  made  to  say,  that  by  all  the  late  cases 
a  mortgagee  can  insist  upon  being  paid  a  bond  debt,  even  against 
the  mortgagor  himself.  It  is  submitted,  that,  by  the  context,  it  is 
manifest  that  the  word  *  can '  is  misprinted  for  *  cannot.' 
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Mr.  Cox  ID  bis  valuable  notes  to  Peere  Williams  (a), 

m 

as  to  the  apfrfication  of  this  rale  of  court  to  cases 
between  a  mortgagor  coming  to  redeem^  and  a 
mortgagee's  bringing  bis  bill  to  foreclose;  for,  in  some 
of  the  preceding  cases^  the  questioa  arose  on  a  bill 
filed  by  the  moi1gdgor«. 

The  cases  are  uniform^  that  the  heir(^),  and. also 
the  beneficial  devisee  (c),  must  redeem  both.  But 
if  the  devise  be  fi>r  payment  of  debts  generally^  the 
vu)Ttgagee  must,  as  to  his  bond  debt,  come  in  rateablj 
with  the  other  creditors  (d) }  and  the  result  is  the 
same^  whether  there  be  an  ei^ress  trust  or  only  a 
charge  for  the  payment  of  debts  (ey 

If  a  mortgage  be  made  of  a  chattel  feal,  and  the 
mortgagor  die  indebted  to  the  mortgagee  by  simple 
contract^  and  the  executor  of  mortgagor  bring  hia 
bill  to  redeem^  he  must  pay  both  debts  (J^. 

As  to  mesne  incumbrances^  whether  by  mortgage^ 
judgment,  or  statute  staple,  it  was  laid  down  by 
Lord  Hardwicke,  that  the  bond  creditor  must  be 
postponed,  for  he  had  not  tlie  same  equity  against  a 


(a)  1  P.  Wms.  777. 

(b)  Shuttleworth  v.  Lsycock,  1  Vern;  24^5.    Colemaa  ▼.  Winch, 
4upra»    Windham  v.  Jennings,  2  Rep.  in  Chan.  SS8. 

(c)  ChsUis  V.  Casborne,  1  £q.  Ca.  Ab.  325.  PL  9. 

{d)  Heams  v.  Bance,  supra*  Powis  v.  Corbet,  S  Atk*  B5Sm 
{e)    Price  v.  Fastnedge,  Amb.  685. 

(/)  Coleman  v.  Winch,  $upra*  Ecclesv.  Thawill,  Prect  Ch.  18. 
Anon.  52  Vern.  177. 
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puisne  incumbrancer  as  against  an  heir  at  law  (a)* 
Add  this  doctrine  (which,  as  before  observed,  ap- 
plies to  a  devise  or  charge  in  &vor  of  creditors  ge^ 
nerally)  has  also  been  held  to  extend  to  other  bond 
or  specialty  creditors.    This  was  decided*  in  a  case 

• 

before  Lord  Thurlow(i),  in  which  it  was  attempted 
to  be  argued  that  the  rule  applied  to  other  creditors 
of  a  higher  nature ;  but  the  Court  decided  that  the 
mortgagee  could  not  tack  against  the  other  bond 
creditors. 

The  bond  creditor  also  cannot  tack  against  the 
assignee  of  the  heir  (c),  or  of  the  beneficial  devisee, 
or  of  the  executor  (d). 

m 

An  assignee  froiA  the  mortgagor  may  of  course 
redeem  without  payment  of  the  bond  debt ;  this  is 
distinctly  laid  down  by  Lord  Somers,  who  saysj 
^^  if  the  mortgagor  mortgage  his  equity  of  redemp- 
tion  ^to  another,  the  second  mortgagee  shall  not  be 
affected 'with  the  bond ;  for  it  is  but  a  personal  charge 
on  the  mortgagor  (e).     In  the  case  of  Heams  v. 


(a)  MarretT.  Paske,  wpra.  Et  vide  Corbet  v.  Powig,  S  Atk. 
£56.  Anon.  2  Ves.  662. 

(b)  Lowthian  v.  Hasel,  S  B.  C.  C.  162. 

(c)  Bayly  v.  Robson^  Pre.  Cfaa.  89.  Coleman  v.  ^Vinch,  supra* 
Troughton  v.  Troughton^  1  Yes.  87*  Morrst  v.  Paske,  supra. 
Powis  V.  Corbet,  supra. 

id)  Coleman  ▼•  Winch,  supra,  Vandensee  ▼.  Willig|.  a  B.  C.  C. 
20. 

(e)  Anon.  3  Salk.  84.  Ei  vide  Anon.  2  Ves.  063.  Sharpnell  v. 
Blake,  2  Eq.  Ca.  Ab.  603. 
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Bance  (a\  a  trust  was  created  by  the  will  of  the 
mortgagor  for  payment  of  debts,  and  it  was  held  to 
prevent  the  bond  creditor  from  tacking. 


On  the  principle,  that  he  who  seeks  equity  shall 
do  equity,  and  that  equity  will  not  deprive  a  credit- 
tor  of  the  advantage  of  the  legal  estate,  if  obtained 
without  fraud,  it  has  been  held,  that  if  one  estate  is 
mortgaged  for  the  payment  of  a  debt,  and  another 
estate  is  mortgaged   between  the  same  parties  for 
the  payment  of  another  debt,  and  the  title  to  one 
testate  proves  defective,  the  mortgagor,  or  his  assigns, 
shall  not  redeem  without  payment  of  bpth*    In 
Jones  V.  Smith  (&),  the  Master  of  the  Rolls  said,  he 
understood  the  doctrine  to  be,  that  if  two  separate 
estates  were  mortgaged,  that  is,  the  legal  estate  abso- 
lutely, and  at  law  irredeemably  conveyed,  the  Court 
will  not  interpose  in  favour  of  the  redemption  of  one 
without  the  redemption  of  both.    In  a  subsequent 
part  of  the  same  case  he  adds,  that  ^^  the  mortgagor 
having  parted  with  his  interest  at  law  cannot  redeem 
without  coming  into  equity  i  and  if  he  has  pledged 
one  estate  for  a  sum  which  it  is  not  sufficient  to  an- 
swer, he  shall  not  have  the  other  unless  he  pays  both 
debts.'*    It  must  be,  therefore,  understood,  that, 
with  respect  to  third  persons,  it  is  necessary  that  the 
nnortgagee  should  have  the  legal  estate,  to  entitle 
himself  to  the  benefit  before  referred  to. 


(a)  3  Atk.  630. 
(i)  2  Yes.  Jun.  376. 
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The  doctrine  in  question,  (although  somewhat 
doubted  by  Lord  Hardwicke  in  Ex  parte  King  (a), ) 
appears  to  have  been  early  recognized  in  equity. 
Thus  in  a  case  (6)  heard  in  Hilary  Term  lesi^it 
was  stated  by  counsel  as  clear  law,  and  not  contra- 
dicted by  the  Court,  that  if  a  bill  was  brought  to  re-^ 
deem  two  mortgages,  and  there  was  more  money 
lent  upon  one  of  them  than  the  estate  was  worth,  the 
plaintiff  should  not  elect  to  redeem  one,  and  leave 
the  heavier  mortgage  unredeemed,  but  should  be 
compelled  to  take  both  or  none*  In  another  case  (c), 
heard  in  Trinity  Term  1684,  the  same  doctrine 
is  laid  down  in  these  words: — ^^  So  if  there  are  two 
mortgages,  and  one  is  defective,  if  the  mortgagor  will 
redeem,  he  must  take  both/'  This  was  followed  by 
a  case  (^),  in  which  it  appeared,  that  a  man  having 
.  made  two  several  mortgages  of  several  lands,  and 
afterwards  died,  his  heir  at  law  claimed  one  of  the 
estates  as  tenant  in  tail,  and  filed  his  bill  to  redeem 
the  other  estate.  The  defendant  stated  the  facts ;  and 
it  was  decreed,  that  the  plaintiff  should  redeem  both  ' 
or  neither.  And  it  is  added,  ^^  So  if  one  mortgage 
had  been  deficient  in  value,  and  the  other  mortgage 
had  been  more  worth  than  the  money  lent  upon  it, 
the  heir  should  not  have  been  admitted  to  redeem 
the  one  without  the  other." 


(a)  1  Atk.  SCO. 

(h)  Purefoy  v.  Purefoy,  1  Vem.  29. 
.  (c)  Shuttleworth  v.  Lay  cock,  1  Vera.  245. 
{d)  Margrave  v.  Le  Hook,  2  Yern.  207* 
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In  the  next  case  (a),  the  veiy  circumstance  oc- 
curred which  was  mentioned  in  Margrave  v.  Le  Hook. 
It  i^>peari  that  the  assignee  of  a  bankrupt  filed  hi9 
ImU  to  redeem  a  mortgage  of  the  Manor  <^  Newing^ 
tOHy  in  Kent,  made  by  the  bankrupt  to  the  defendant. 
The  defendant  by  bis  answer  stated,  that  he  had  first 
lent  the  bankrupt  j?200  on  mortgage  g£  a  partiadar 
tenement ,  and  afterwards  £300  on  the  manor,  which 
was  of  better  yalue  than  the  money  due,  and  that  the 
first  mortgage  was  deficient  in  value.  It  was  ad- 
judged, that  if  the  plaintiff  would  redeem  one,  he 
riiould  redeem  both. 

It  certainly  appears  remarkable,  that  after  sudi  an 
uninterrupted  series  of  decisions  and  authorities,  so 
excdSent  a  judge  of  equity  as  Lord  Hardwicke 
should  have  expressed  himself  in  the  manner  repented 
in  Ex  parte  King  (ti) ;  for  in  that  case,  the  case  <rf 
Fbpe  V.  Ondow  being  cited  by  Mr.  Qrd  as  an  au- 
thority for  the  doctrine  in  question.  Lord  Hardwicke 
is  made  to  say,  that  he  was  not  satisfied  this  was  the 
established  rule  of  the  Court  \  and  that  upon  looking 
into  the  case  of  Pope  v.  Onslow,  he  found  it  Very 
imperfect ;  and  therefore  declared  he  would  not 
have  it  cited  for  the  future^  till  it  had  been  compared 
with  the  entry  in  the  register's  office ;  and  added,  he 
was  very  apt  to  believe  that  the  tenements  in  Pope 
V.  On^ow  were  parcel  of  and  held  of  the  manor, 
and  that  was  the  reason  Lord  Cowper  so  determined. 


(tf )  Pbpe  V.  Onslow,  2  Vera*  286, 
{h)  Supm. 
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It  seems,  however,  that  Lwd  Hardwicke  soon  cor- 
reeted  his  opinion ;  for  in  the  much  stronger  case  of 
Titley  v.  Davies  (a),  on  an  appeal  to  him  fix>m  the 
Rolls,  where  a  decree  had  been  made  on  a  bill  filed 
by  a  purchaser  of  the  equity  of  redemption  of  one  of 
two  estates  in  mortgage,  that  he  must  redeem  both 
and  not  one  only,  his  lordship  affirmed  the  decree. 
The  same  doctrine,  to  the  like  extent^  was  acted 
upon  by  Sir  Thomas  Sewell  in  Tribourg  v*  Lord 
Pomfret  (&),  and  was  admitted  in  E^  partg 
Carter  (c), 

A  case  also  occurred  at  law  (d)f  in  which  the  as- 
signee of  a  bankrupt  having  moved  to  stay  proceed- 
ings on  payment  of  principal,  interest^  and  costa  due 
on  the  mortgage  in  question,  it  was  olgected  thai; 
there  were  two  other  mortgages  of  different  premises 
for  certain  other  sums  due  from  the  bankrupt  tc^  the 
mortgagee,  on  which  the  Court  refused  to  com- 
pel a  redemption  on  payment  of  the  first  mortgage 
only>  and  discharged  the  rule  with  costs. 

Two  other  caaes  are  cited  in  Jones  v.  Smith  (e) 
confirmatory  of  the  doctrine,  and  extending  it,  as  in 
the  preceding  cases  of  Titley  v*  Davis,  Tribourg  v. 
Lord  Pomfret,  and  Ex  parte  Carter,  to  the  assig- 
nee of  the  mortgagor,  although  without  notice.-— 
The  first  is  the  case  of  Cator  v.  Charlton,  heard  the 


i«^ 


(a)  Cited  in  Exparte  Carter,  Amb.  7SS. 

(b)  Cited  ut  supra, 

(c)  Anb.  735. 

(d)  R(>ev«9oUy>3Bl.TS6. 

(e)  Snpru* 
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21st  of  June  1775.  In  that  case,  Stokes  mortgaged 
to  Charlton  for  ^14CX).  Afterwards  Charlton  ad- 
vanced, at  different  times,  several  other  sums  of 
money,  and  different  premises  were  added,  and 
made  redeemable  on  payment  of  <£  1900,  and  interest. 
These  securities  were  registered;  and  afterwards,  the 
mortgagor  assigned  to  the  plaintiff  the  premises  first 
mortgaged.  The  defendant  (the  mortgagee)  admit- 
ted there  was  no  agreement  in  writing  or  otherwise 
between  Stokes  and  him  that  the  first  premises  should 
be  a  security  for  more  than  «£1400  and  interest,  but 
he  insisted  that  the  plaintiff  was  not  entitled  to  a  re- 
demption without  paying  the  whole  beyond  the 
i^l400 ;  and  that  registering  the  inctmbrances  wasjidl 
notice  of  them.  The  decree  was,  that  the  assignee 
could  not  redeem  without  paying  the  whole. 

,  On  a  consideration  of  this  case,  it  is  apparent, 
tiiat  the  decision  could  not  have  turned  on  the 
point  of  notice;  registering  not  being  of  itself  no- 
tice. The  decree  must  therefore  have  proceeded 
on  the  general  principle  before  stated.  Accordingly 
we  find,  in  the  second  of  the  cases  above  mentioned, 
the  decision  is  not  at  all  referred  to  the  point  of 
notice.  This  is  the  case  of  Collett  v.  Munden, 
heard  before  Lord  Kenyon,  May  Slst,  1786,  and  in 
which  he  decided,  that  the  assignee  of  the  equity 
of  redemption  of  one  estate  could  not  redeem  with- 
out paying  off  a  distinct  mortgage  on  a  separate 
estate. 

In  the  case  of  Jones  v.  Smith  also,  the  Master  of 
the  Rolls  puts  the  doctrine,  on  the  broadest  ground. 
He  says,  <^  Those  cases  (that  is^  of  Cater  v.  Charlton, 
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and  Collett  v.  Munden),  amount  to.  this,  **  that  if  a 
man  makes  a  mortgage,  and  afterwards  makes  an- 
other mortgage  for  another  sum^  and  then  assigns 
the  equity  of  redemption  of  one,  both  must  be  re- . 
deemed,  and  the  case  of  the  assignee  is  not  better 
than  that  of  the  original  mortgagor/* 

In  a  case  reported  by  Mr,  Cox  (a),  the  pre- 
cise point  is  stated  and  decided,  .This  was  a  bill 
filed  by  the  purchaser  of  an  equity  of  redemption 
against  the  mortgagee  to  redeem.  The  defendant 
by  his  answer  stated  a  subsequent  n)ortgage  made  to 
him  by  the  same  mortgagor,  of  distinct  premises,  and 
for  a  distinct  debt,  and  insisted  that  the  plaintiff  had 
no  right  to  redeem  the  first  mortgage,  without  re- 
deeming the  second.  The  Master  of  the  Rolls  said, 
he  did  not  know  why  such  a  rule  was  ever  laid  down, 
but  that  it  had  been  decided  in  many  cases,  that  a 
mortgagee  of  two  distinct  estates,  upon  distinct 
transactions  from  the  same  mortgagor,  was  entitled 
to  hold  hoth^  even  against  the  purchaser  of  the  equity 
of  redemption  of  one  of  the  mortgaged  estates  without 
notice  of  the  other  mortgage,  until  payment  of  the 
whole  money  due  on  both  mortgages  ^  and  his  Honor 
thought  the  persons  interested  in  the  equity  of  re« 
demption  of  the  second  mortgage  were  necessary 
parties  to  the  suit,  and  directed  the  cause  to  stand 
oyer  to  make  these  persons  parties  accordingly. 

The  preceding  authorities  therefore  lead  us  to  this 

.  t : 


(a)  Ireson  v.  Denn,  2  Cox,  4<25. 

£  £ 
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conclusion,  that  if  two  or  more  distinct  mortgages  be 
made  of  difierent  estates  between  the  same  parties, 
or  if  a  sum  of  money  be  advanced  on  one  estate,  and 
other  estates  be  afterwards  made  a  securi^  for  the 
sum  already  advanced,  and  also  for  further  advances, 
but  without  any  agreement  that  the  first  estate  shall 
be  charged  with  the  further  advances,  nevertheless, 
neither  the  mortgagor  nor  any  one  claiming  under 
him  the  equity  of  redemption  of  one  of  the  estates, 
although  without  notice  of  the  other  mortgage  or 
charge,  shall  be  permitted  to  redeem  one  mort« 
gage  without  redeeming  both.  From  this  doctrine 
it  is  manifest  that  great  care  and  caution  are  requisite 
in  a  purchase  or  mortgage  of  an  equity  of  redemp- 
tion, and  that  the  first  mortgagee  should  not  merely 
be  questioned  as  to  the  amount  of  the  actual  mort- 
gage on  the  estate  intended  to  be  purchased  or  mort« 
gaged,  but  generally  what  is  the  extent  of  his  charge 
or  lien  upon  it. 

It  may  be  necessary  to  add,  that  to  apply  this 
doctrine,  the  transaction  must  be  between  the  same 
parties,  or  those  claiming  under  them  ;  for  if  A.  con- 
cur with  B.  in  a  mortgage  of  Whiteacre  to  C,  and  a& 
terwards  B.  mortgage  Blackacre  to  C.  for  a  difierent 
sum,  nevertheless  A.  and  those  claimants  under  him 
may  redeem  Whiteacre  without  also  redeeming  Black- 
acre). 

In  some  Reports  of  Lord  Northington,  recently 


(0)  Jones  V.  Smitbi  2  Yes.  Jua.  376. 
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published  by  Mn  Eden,  a  case  is  to  be  fbiind  (a) 
clashing  with  the  decision  in  Ireson  v.  Denn,  it  being 
there  considered  as  law  that  the  principle  before  dis- 
cussed of  the  right  of  the  mortgagee  to  insist  on  a 
redemption  of  both  mortgages  or  neither,  applies 
only  so  long  as  the  equities  of  redemption  remain 
united  in  the  same  person.  But  the  current  of  modem 
authorities  is  certainly  to  the  contrary,  as  observed 
by  the  learned  editor  in  his  note  to  that  case,  and  lis 
before  mentioned. 

There  is,  however,  a  distinction  alluded  to  by  the 
counsel  for  the  plaintiff,  in  Willie  v.  Lugg,  which 
may,  perhaps,  be  considered  to  be  sound,  viz.  in 
cases  where  the  mortgages  were  originally  made  to 
difierent  persons,  and  are  afterwards  assigned  to  one 
mortgagee,  for  in  this  case  great  injustice  might  arise 
to  the  purchaser  of  one  of  the  equities  of  redemption^ 
if  he  could  be  prejudiced  by  a  subsequent  union  of 
the  legal  estates  in  the  same  mortgagee.  Perhaps  it 
may  not  be  unreasonable  to  suppose,  that  a  fkrther 
distinction  may  be  made  in  respect  to  the  time  when^ 
the  purchase  of  one  of  the  equities  of  redemption  is 
completed,  viz.  whether  before  or  after  the  union  of 
the  mortgages  in  one  person ;  for  if  the  mortgages 
should  be  united  in  the  same  person  previously  to 
the  sale,  that  is,  at  the  time  when  the  equities  remain 
united  in  one  person,  it  may  be  considered,  that,  as 
the  general  principle  will  apply  as  against  the  mort- 
gagor,  the  right  having  once  accrued  to  the  mort* 
gagee  shall  not  be  defeated  by  tlie  subsequent  act  of 

the  mortgagor.    But  if  the  sale  take  place  prior  ta 

■■■-—■ ,- 

(a)  Wfllie  ▼.  Lugg,  2  Eden,  78. 
£  £  2 
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the  union  of  the  mortgages,  or,  in  other  words,  if  the 
equities  are  separated  before  the  mortgages  are 
united,  the  right  never  accrues  to  the  mortgagee. 


It  is  laid  down  in  a  case  of  frequent  reference  (a)^ 
that,  if  a  sum  of  money  be  secured  bj  mortgage^ 
the  mortgagor  would  not  be  admitted  to  redeem 
iiler  the  day  of  payment  was  lapsed,  without  paying 
likewise  all  that  was  due  to  the  mortgagee  on  notes 
or  simple  contract.  The  same  doctrine  is  stated  in 
the  Treatise  on  Equity  (&). 

Notwithstanding  these  authorities,a  mortgagee  can* 
not,  it.  seems,  tack  a  mere  simple  contract  debt  against 
a  mortgagor  (c).  In  a  recent  case  ((/),  it  appeared 
that  Hopkins  had  demised  lands  to  Ford  for  a  term 
of  years,  for  securing  400/.  and  interest.  A  further 
sum  was  afterwards  lent  by  Ford,  who  died,  and 
Hopkina  became  bankrupt.  The  executors  prayed  la 
sale,  and  an  application  of  the  money  produced  by 
the  sale  to  the  discharge  of  both  sums.  Lord  Eldon 
said,  he  was  confident  there  never  was  a  case  where 
a  man  having  taken  a  mortgage  by  a  legal  convey^ 
asice,  was  afterwards  permitted  to  hold  that  estate  as 
fitrther  charged,  not  by  a  legal  contract,  but  by  infe- 
rence from  the  possession  of  the  deed  ;  and  the  order 

was  consequently  confined  to  the  mortgage  debt. 

—  ■  -  ,      - 

(a)  Demainbray  V.  Metcalf,  Free  in  Ch.421. 
lb)  Vol.  IL  274.  5th  Edition. 

(c)  Newby  v.  Cooper,  Finch's  Rep.  S79,  et  vide  Jones  v.  Smith; 
3  Ves.  Jun.  S78. 

(d)  Ex  parte  Hoc^er,  19  Ves.  477* 
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A  mortgagee  of  ^  lease  or  other  chattel  interest 
tnay,  however,  tack  a  simple  contract  debt  against 
the  executor  (<i%  hut  not  against  creditors  coming  to 
redeem,  or  purchasers  for  a  valuable  consideration  (6), 
or  creditors  for  whose  benefit  the  equity  of  redemp* 
tion  has  been  assigned  by  the  executor  (c) ;  and  $uch 
a  mortgagee  may  tack  a  bond  debt  against  the,  mort- 
gagor (rf)» 


The  next  rule  to  be  noticed  in  the  doctrine  of 
tacking,  applies  itself  to  the  rights  of  mesne  or  in- 
termediate incumbrancers,  and  is  of  great  import- 
ance to  be  well  understood. 

It  is  thus  stated  in  the  Treatise  on  Equity  {e)  : — 
^'  In  (BquaUjure  melior  est  conditio  possidentis;  Where 
equity  is  equal,  the  law  shall  prevail :  and  he  that 
hath  only  a  title  in  equity,  shall  not  prevail  against 
law  and  equity.  As  a  purchaser  or  mortgagee  com- 
ing in  upon  a  valuable  consideration  without  notice, 
and  purchasing  in  a  precedent  incumbrance,  it  shall 
protect  his  estate  against  any  person  that  hath  a  mortr 
gage  subsequent  to  the  first  and  before  the  last  mort* 
gage,  though  he  purchased  in  the  incumbrance  after 
he  had  notice  of  the  second  niortgage,  for  he  has  botb 
law  and  equity". 


(a)  Coleman  v.  Winch,  1  P.  WiQS.  776. 

{b)    Vide  ^upra. 

(c)  Adams  v.  Claxton,  6  Yes.  226. 

{d)  Halliley  v.  Kirtland,  2  Cha.  Rep.  360. 

(«)  Tol.  II.  dOO.    5th  Edition. 
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In  considering  this  rule  of  equity^  Lord  Hardwicke 
has  remarked  (a),  ^^  that  it  could  not  happen  in  any 
other  country  but  this,  because  the  jurisdiction  of 
law  and  equity  is  administered  here  in   different 
courts,  and  creates  diflerent  kinds  of  rights  in  estates; 
and  therefore  as  courts  of  equity  break  in  upon  the 
common  law,  where  necessity  and  conscience  require 
it,  still  they  allow  superior  force  and  strength  to  a 
legal  title  to  estates ;  and  therefore  where  there  is 
a  legal  tide  and  equity  on  one  side,  the  Court  of 
Chancery  never  thought  fit  that,  by  reason  of  a  prior 
equity  against  a  man  who  has  a  legal  title,  that  man 
should  be  hurt,  and  this,  by  reason  of  the  force  which 
the  court  necessarily  and  rightly  allows  to  the  com- 
mon law,  and  to  legal  titles  ;  but  if  this  had  hap- 
pened in  any  other  country,  it  could  never  have  been 
made  a  question  ;  for  if  the  law  and  equity  are  admi- 
nistered by  the  same  jurisdiction,  the  rule,  qtd  prior 
est  tempore^  potior  est  jure  ^  must  hold/' 

The  doctrine  in  question  appears  to  have  invaria- 
bly prevailed  in  equity  ;  for  we  find  it  laid  down  in  a 
very  early  case  (ft),  **  that  it  was  the  constant  practice 
of  the  court,  if  a  purchaser  bond  Jide  did  buy  in 
an  eigne  incumbrance,  statute,  or  judgment,  and  there 
were  a  judgment  or  statute  mesne  between  that  and 
his  purchase,  of  which  he  had  no  notice  at  his  pur- 
chase, that  he  should  protect  his  purchase  witli  the 
eigne  incumbrance  so  brought  in ;  and  that,  though 
judgments  were  on  record,  and  a  purchaser  was 


(a)  WorUey  v.  Birkheadj  2  Yes.  ^74* 

{b)  CburcbiU  v.  Grove  and  Otbersi  1  Cb.  Co.  35.    15  Car.  2« 
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bound  to  take  notice  thereof  at  law,  yet  in  equity, 
^here  the  cognizee  of  a  judgment  comes  to  be  helped 
to  extend  his  judgment  against  a  purchaser,  he  must 
shew  texpress  notice  of  the  judgment  in  the  pur- 
bhaser,  or  else  shall  never  be  relieved  against  the 
purchaser  (a)." 

In  a  subsequent  case  of  constant  reference  on  this 
point,  the  doctrine  was  brought  under  the  fiill  con- 
sideration of  the  Lord  Keeper,  assisted  by  Lord 
Chief  Baron  Hale  and  Justice  Rainsford  (6).  In 
that  case  it  appeared,  that  English  being  seised  of 
the  manors  of  Wicksall  and  Monfield  in  fee,  did,  in 
1649,  mortgage  part  of  the  manor  of  Wicksall  to  one 
Burrell  for  1000/.  In  1655,  he  acknowledged  a 
statute  to  Burrell  of  800/.,  for  securing  400/.  In- 
1662,  English  mortgaged  both  manors  to  I^rs.Duppa,^ 
for  500  years,  for  7000/.  In  1665  he  mortgaged  the 
manor  of  Wicksall  to  Lee  for  2000£  Lee  had  no 
notice  of  the  prior  incumbrances.  After  Mrs.  Duppa's 
death,  her  executors  brought  actions  of  ejectment 
against  English,  and  filed  their  bill  of  foreclosure 
against  him.  In  Michaelmas  Term  1667,  English 
sufiered  judgment  in  ejectment  against  him  at  the  suit 
of  the  executors,  with  a  cesset  executio  until  May 
1668.  The  cesset  executio  having  "expired,  English 
obtained  an  injunction  against  the  proceedings  at 
law  until  hearing,  and  on  the  5th  of  June  1668,  a 


(a)  Et  vide  Racket  and  Bedel  v.  Wakefield,  Hard«  172.  13 
Car.  2. 
(If)  Marsh  y.  Lee,  2  Yeptrlf,  837.   1  Ch.  Ga.  163. 
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decree  was  made,  that  English  should  redeem  withia 
a  twelvemonth,  or  be  foreclosed.     On  the  26ih.  of 
November  1668,  the  Master  reported  that  85SOL  l4fS. 
would  be  payable  to  the  plaintiffs  on  the  6th  of  June 
1669.     On  the  27th  of  November  1668,  Lee,  by 
the  advice  of  counsel,  purchased  in  the  mortgage  and 
statute  from  Burrell.     On  the  5th  of  February  1669, 
the  Master's  report  was  confirmed.   Both  the  manors 
were  afterwards  extended  by  Lee  under  the  statute. 
The  executors  then  filed  their  bill  against  Lee,  and 
prayed  to  beallowed  to  redeem  on  payment  of  principal 
and  interest  due  on  the  securities  given  taBurrell.  The 
Court  held,  first,  that  Lee  might  make  use  of  these  in- 
cumbrances to  protect  his  own  mortgage,  for  he  had 
both  law  and  equity  for  him.  But  that,  secondly,  inas- 
much as  the  mortgage  to  Burrell  was  but  of  part  of  tlie 
manor  of  Wicksall,  although  the  whole  manor  was 
mortgaged  to  Lee,  yet  that  the  first  mortgage  should 
not  extend  to  cover  more  than  the  part  that  was  in  the 
first  mortgage.    And  Lord  Chief  Baron  Hale  put  this 
case : — If  a  man,  seised  of  sixty  acres,  mortgages 
twenty  to  A.^  aijd  then  mortgages  the  whole  to  J5., 
and  then  the  whole  to  C,  and  afterwards  C.  pur- 
chases in  the  first  mortgage,  that  shall  not  protect 
more  thsCn  twenty  acres;  but  it  shall  protect  those 
twenty  acres,  so  as  B.  shall  never  recover  tiiose  lands 
until  he  pay  C.  all  the  money  upon  the*  first  and  last 
mortgages.   And,  thirdly,  Hale  said,  he  thought  that 
in  this  case,  inasmuch  as  the  mortgage  to  Lee  {a)  was 
only  of  part  of  Wicksall,  that,  therefore,  the  executors 
might  bring  Lee  to  an  account  upon  the  extended 
value,  whereupon  these  two  manors  were  extended  upon 

.   (a)  This  is  clearly  a  mistake  in  the  report,  and  means  *  to  Burrell.* 
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the  statute;  and  that  if  Lee  had  received  the  money 
due  upon  the  statute,  by  receiving  of  the  profits  ac- 
cording to  the  extended  value,  or  if  the  executors 
would  pay  down  the  residue  of  the  money  due  upon 
the  statute,  or  would  pay  down  so  much  as  the  pro- 
portion would  come  to  for  Monfield,  that  then  they 
might  dischargethe  manor  of  Monfield,and  he  thought 
there  might  be  a  proportion  found  out  by  the  Court 

In  the  preceding  case  the  doctrine  in  question  was 
established  to  its  fullest  extent,  and  in  the  case  of 
Edmunds  v«  Povey  (a),  after  long  debate,  in  which 
it  had  been  argued,  that  though  this  trade  of  buy- 
ing in  incumbrances  had  been  formerly  coudten;- 
anced,  yet  it  was,  in  truths  against  conscience,  and 
contradictory  to  many  established  rules  of  law  and 
equity,  the  Lord  Keeper  told  the  coun^H  he 
wondered  they  laid  their  shoulders  to  a  point  that 
had  been  so  long  since  settled  and  received  as  the 
constant  course  of  chancery  ;  but  he  added,  that  al- 
though he  would  not  change  the  rule  which  had  so 
long  prevailed  in  that  Court,  yet  it  might  be,,  he 
would  do  so  when  he  found  a  man  designing  a  fraud, 
and  thinking  to  make  a  trade  of  cozening  by  the 
rules  of  the  Court  ( ft). 

An  exception  fo  the  rule,  however,  prevails,  if  the 
first  mortgagee  takes  the  assignment  as  a  trustee  for 
another  person;  in  which  case  he  shall  not  be  al- 
lowed to  tack  the  mortgages,  for  if  he  might,  then  a 
mere  stranger  purchasing  the  third  mortgage,  and 


(a)  1  Vera.  187. 

(fi)  Et  vide  Holt  v.  MUl,  2  Vera.  2S0. 


414  Of  Tacking^  and  [Book  V. 

declaring  he  had  bought  it  in  trust  only  for  the  first 
mortgagee,  might  tack  both  together,  and  defeat  aS 
the  other  incumbrancers  (a).    In  a  recent  case  (6),  a 
question  arose,  "whether  the  executors  of  a.  first  mort- 
gagee of  a  leasehold,  who  had  the  legal  estate  in  his  own 
right,  could,  as  against  a  mesne  incumbrancer,  tack  a 
mortgage  of  the  equity  of  redemption,  which  had  vested 
in  their  testator  as  the  executor  of  another.   The  fiurts 
were,  that  John  Brooke  assigned  leasehold  premises  to 
Samuel  Bamett,  for  securing  8000/.     He  then  made 
a  second  mortgage  to  him  for  securing  500/.    He 
then  mortgaged  the  equity  of  redemption  to  Hunt 
for  securing  a  sum  of  money.    He  then  made  a 
further  charge  to  Samuel  Bamett    He  afterwards 
mortgaged  the  equity  to  Sadler,  and  ultimately  to 
William  Bamett,  the  brother  of  Samuel.    William 
Bamett  died,  and  appointed  Samuel  his  executor. 
Afterward  Samuel  died,  and  the  bill  was  filed  by  the 
executors  of  Samuel,  claiming  to  be  paid  all  the  ad- 
vances made  by  Samuel,  and  to  tack  the  mortgage 
made  to  William,  in  preference  to  the  mortgages  of 
Hunt  and  Sadler.    No  case  was  cited.    The  Master 
of  the  Rolls  said  it  was  surprising  that  no  authority 
could  be  produced,  for  the  point  must  have  occur- 
red.    He  then  proceeded  to  state,  that  the  law  of 
that  Court  gave  a  person  who  had  obtained  a  mort- 
gage of  the  equity  of  redemption  the  chance,  that,  if 
he  got  in  the  legal  estate,  he  would  have  a  priority 
over  the  mesne  incumbrancer.    But  he  asked,  haa 
that  taken  place  I    William  Bamett  never  goC  the 


(a)  Morrett  v.  Paske,  2  Atk.  53. 
{Jb)  Bamett  v.  Weeton,  12  Ve«.  ISO. 
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legal  estate,  nor  did  any  executor  of  him  ever  get  it» 
for  Samuel  Bamett  did  not  get  it,  as  his  executor^ 
but  had  it  himself  in  his  own  right  before  William 
Bartnett's  mortgage  had  any  existence,  and  nodiing 
has  happened  to  vary  the  rights.  It  was  just  the 
same,  he  added,  as  if  the  estates  were  in  two  different 
persons.  As  to  all  Samuel  Barnett's  own  mortgages^ 
the  plainti&  v^ere,  of  course,  entitled. 

■ 

Before  proceeding  further,  it  may  be  necessary  in 
this  place  to  observe,  that  the  advantage  to  be  derived 
from  getting  in  a  precedent  statute  or  judgment^  de- 
pends upon  the  different  procedure  of  the  courts  of 
law  and  equity  in  investigating  the  account  on  an 
extent ;  for,  although  lands  are  generally  extended 
at  much  less  than  their  true  value,  yet  at  common 
law  the  conusor,  or  he  that  claims  under  him,  has  no 
relief  but  by  bringing  a  scire  facias  ad  computandum^ 
in  which  the  conusee  does  not  account  according  to 
the  true  value,  but  according  to  the  extended  value» 
and  for  the  whole  judgment  or  statute  (a). 

Inacourt  of  equity,  the  conusor  may  ,however,  bring 
the  conusee  to  account  for  what  he  hath  actually  re» 
ceived,  and  shall  recover  all  above  the  debt,  with  in* 
terest  (i) ;  but  where  an  assignee  of  a  judgment  or  sta- 
tute extended  is  also  a  mortgagee,  and  consequently 
a  creditor  for  a  further  sum,  there  he  hath  equal  equity 

(a)  2  VeQt  SS8. 4  Co.  69.  (b)    3  Atk.  518.  ct  xide  Powdl  on 
Mortgages*  Vol.  I.  524.    4th  Edition. 
{by  Vide  suprat  page  65. 
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OD  kU  aide  to  retain  the  lands  uptil  he  be  satisfied  both 
for  the  statute  and  the  mortgi^e )  and  be  will  not  be 
brought  to  account  for  what  he  hath  received  above 
the  statute  or  judgment  debt  on  the  extended  valuei 
unless  he  hath  received  enough  to  satisfy  bis  xnoiu 
gage  also  \  consequently,  if  a  mesne  mortgagee  would 
take  off  a  statute  or  judginent  in  the  hands  of  a  puisne 
mortgagee  by  a  suit  in  equity,  the  account  must  be 
as  at  law  upon  the  extended  value  of  what  is  due 
pn  the  statute  or  judgment^  and  damages  (a). 

ibid  in  such  casCf  where  a  statute,  recognizance, 
or  judgment  is  taken  in  by  a  mortgagee  to  defend  a 
subsequent  incumbrance,  he  will  be  no  farther  or 
longer  protected  by  it  than  until  he  hath  received 
so  much  of  the  profits  as  will  satisfy  the  original  se- 
purity  on  the  extended  value,  for  then  it  will  be 
avoidable  by  a  scire  Jacias  ad  computandum,  or  by  an 
account  to  be  taken  in  the  Court  of  Chancery  (ft). 

But  there  is  a  distinction  between  the  effect  of 
purchasing  in  an  outstanding  judgment,  and  pur- 
chasing in  a  statute  (c),  for  the  mortgagee  cannot 
procure  to  himself,  by  taking  in  such  security,  an 
advantage  beyond  the  interest  to  which  the  owner 
of  his  security  was  entitled  \  therefore,  as  a  judg*- 
ment  creditor  can  extend  but  a  moiety^  a  judg*- 
ment  will  protect  but  a  moiety   in   the  hands  of 

{b)   Vide  The  Earl  of  Huptiogdon  v.  GrenvOle,  I  Vera.  52. 
(c)  Vide  Powell  on  Mortgages,  VoL  h  482.    4tb  Sdition. 
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his  assignees  $  but  if  the  first  inaiftibrance  be  ft  Btftt- 
tute  staple,  which,  as  before  explained  (a),  attaches 
upon  all  the  land  of  the  conusor,  a  subsequent  mort* 
gagee  buying  in  the  statute  may  hold  all  the  land,  and 
thereby  protect  himself  until  at  law  the  conusor  of 
the  statute,  by  a  scire  Jadat  ad  computandHm^  has  got 
the  statute  vacated,  which  can  only  be  upon  pay*> 
raent  of  the  penalty,  for  equity  will  not,  in  such 
case,  give  any  assistance  against  a  third  mortgagee, 
without  notice,  until  he  has  been  paid  his  inwtgage 
as  well  as  Uie  statute. 


The  doctrine  established  in  Marsh  v.  Lee  has 
been  confirmed  by  a  carredt  of  subsequent  authori- 
ttesy  with  some  modifications,  arising  from  existiqg 
circumstancea.  The  landmarks  of  this  doctrine  are 
accurately  stated  in  the  more  recent  case  of  Brace  Vb 
the  Duchess  ctf*  Marlborough  (6),  which  it  is  intended 
shall  foim  the  basis  of  the  following  observatiooui, 
in  which  an  attempt  will  be  made  to  point  put  in 
what  respects  the  law,  as  laid  down  in  that  caset  has 
since  been  altered,  confirmedt  or  enlarged. 

The  first  general  rule  laid  dowp  in  the  case  of 
Bruce  v.  the  Duchess  of  Marlborough  is,  <^  that  if  a 
third  mortgagee  buy  in  a  first  mortgage,  though  U 
be  pendente  £/e,  pending  a  bill  brought  by  the  aecond 
mortgagee  to  redeem  the  first,  yet  the  third  moftr 


(a)  Suprot  Book  1*  cap.  5« 

(b)  Brace  v.  the  Duchess  of  IVfailboiroughy  2  P.  Wins,  49L 
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gagee  having  obtained  the  first  mortgage,  and  hav- 
ing the  law  on  his  side  and  equal  equily,  he  shdl 
thereby  squeeze  out  the  second  mortgagee ;  and  this 
the  Lord  Chief  Justice  Hale  called  a  plank  gained 
by  the  third  mor^agee,  or  tabula  in  naufragio^  which 
construction  is  in  favor  of  a  purchaser^  every  mort- 
gagee being  such  pro  tanto** 

.  On  this  proposition,  a  matter  of  great  importance 
t>ccurB,  viz.  that  although  the  third  mortgagee  get  in 
the  first  mortgage,  &c.  pendente  Ute^  he  diail  never* 
theless  be  allowed  to  tack.  The  principle  on  which 
this  doctrine  is  founded  is  satisfactorily  explained  by 
Lord  Keeper  Henley  (a).  He  says,  *^  The  rule  of 
equity  requires  no  more  than  that  the  third  mor^agee 
should  not  have  had  notice  of  the  second  at  the  tim^^ 
of  lending  the  money ;  for  it  is  by  the  lending  the 
money  without  notice,  that  he  becomes  an  honest 
creditor,  and  acquires  the  right  to  protect  his  debt. 
But  he  is  not  compelled  to  look  for  this  protection 
till  his  debt  is  in  danger  of  being  prejudiced ;  and, 
therefore,  when  that  danger  is  firat  discovered  to  him, 
(whether  it  be  by  smt  in  equity ^  or  by  any  extra  judi* 
cial  means,)  as  the  honesty  of  his  debt  is  not  afiected 
by  the  discovery,  so  the  right  of  protecting  that  debt, 
and  the  efficacy  of  such  protection,  are  not  preju- 
diced; hence  arose  the  rule  which  permitted  the 
subsequent   incumbrancers    to    purchase  pendente 


(a)  Vide  1  Eden,  5S0. 
s 
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This  point  may  be  considered  as  established.    It 
vnXi  be  seen  that,  in  the  before  mentioned  case  of 
Marsh  v.  Lee,  there  was    in  fact  Us  pendens   at 
the  time  that  Lee  got  in  the  mortgage  from  Burrell ; 
and  in  a  subsequent  case,  in  which  (a)  a  second 
mortgagee  having  filed  his  bill  against  the  first  and 
liiird  mortgagees  to  discover  their    incumbrances, 
after  the  bill   filed,   the  first  mortgagee   assigned 
to  the  third,  and  the  Lord  Chancellor  conceived  he 
might  lawfully  do  so.    In  a  case  before  referred 
to  (£),  Butler,  an  attorney,  mortgaged  to  Pace  in 
fee ;  he  then  made  a  second  mortgage  of  the  same 
premises  to  Jarvis  and  Watson  in  fee ;  he  then  made 
a  third  mortgage  of  the  same  premises  to  Belchier 
and  Ironside  in  fee  ;  he  then  made  a  fourth  mortgage 
of  the  same  premises  to  Mary  Butcher  for  a  term  of 
years;  and,  lastly,  he  made  a  fifUi  mortgage  of  the 
same  premises  to  Renforth  in  fee,  and  delivered  to 
him  the  complete  title  deeds.    After  the  death  of 
Butler,  Belchier  and  Ironside  the  third  mortgagees 
filed  their  bUl  against  tiie  devisee  of  Butler,  and  also 
against  Pace,  Renforth,  and  others,  for  a  discovery 
of  iacumbrances.     Renforth  denied  notice  of  the 
other  incumbrances  at  the  time  the  title  deeds  were 
delivered  to  him.    Pace,  the  first  mortgagee,  said, 
that  Butler  delivered  the  title  deeds  to  hini  at  the 
time  of  the  execution  of  his  mortgage,  but  afterwards 
applied  to  him  to  see  the  writings,  and  gave  him  an 


(a)  Hawkins  ▼•  Taylor^  2  Vern.  29. 

(h)  Bdcluer  t.  Butler.    Renforth  v.  Ironsidei  1  Ed^  523. 
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undertaking  that  he  would  shortly  return  them  ;  and 
Pace  submitted  to  be  redeemed  by  Belcbier  and 
Ironside.  There  is  no  further  mention  made  in  the 
report  of  the  second  mortgage  to  Jarvis  and  Wat- 
son. After  these  proceedings  had  been  had,  Ren- 
fbrth  paid  off  the  mortgage  to  Pace,  and  took  an 
assignment  of  the  security;  and  thereupon  filed  his 
cross  bill,  praying  that  the  defendants  might  ac- 
count with  him  for  his  own  debt,  and  the  mort- 
gage to  Pace.  The  judgment  of  the  Court  does  not 
appear  to  have  been  at  all  influenced  by  the  delivery 
of  the  title  deeds.  The  decree  was,  that  Renforth, 
by  virtue  of  the  assignment  of  Pace's  mortgage, 
.was  entitled  to  hold  the  premises  till  satis&ction  of 
the  money  due  on  both  mortgages  (a). 

i 

But  although  it  is  thus  established,  that  Us  pendens 
is  not  sufficient  to  prevent  the  third  mortgagee  from 
tacking  his  debt  to  a  prior  security,  yet  the  Court 
will  not  allow  him  to  tack  after  a  decree  made  to 
settle  priorities.  In  the  case  of  Bristol  v.  Hunger- 
ford  (b)j  a  mortgage  creditor,  got  in  a  judgment  after 
the  first  decree  made,  and  in  truth  after  the  Master's 
report ;  and  Lord  Cooper  held,  that  the  mortgagee 
should  not  have  the  benefit  of  the  judgment  to  pro- 
tect his  mortgage. 


(a)  Et  vide  Turner  v.  Richmond/2  Vera,  81.  Robinson  y.  Davi- 
son,  1  B.  C.  C.  6S, 
{b)  2  Vera.  524. 
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In  a  subsequent  case  (a ),  Lord  Hardwicke  con- 
firtned  Lord  Cowper's  decree  j  and  in  a  more  recent 
case  {^))  Lord  Eldon  observed,  '^  There  is  no  diffi- 
culty upon  the  point  as  to  a  decree  to  settle  priorities. 
After  that,  you  cannot  tack  certainly,  for  there  is  a 
judgment  for  the  creditors  that  they  shall  be  paid  ac-  ^  ^ 

cording  to  their  priorities.     But  you  may,  (as  held  in  | 

the  House  of  Lords  (c), )  up  to  the  time  of  the  de- 
cree, struggle  for  the  tabtda  in  naufragio^  and  tliough 
tiie  decree  is  in  a  sense  only  a  judgment  upon  the 
rights  as  they  stood  at  the  time  of  the  bill  filed,  yet 
it  was  decided  in  that  case,  that  until  the  decree  you 
xnight  tack/' 


The  second  rule  laid  down  in  Brace  v.  the  Duchess 
of  Marlborough  is,  **  that  if  a  judgment  creditor,  or 
creditor  by  statute  or  recognizance,  buys  in  the  first 
mortgage,he  shall  not  tack  or  unite  the  mortgage  to  his 
judgment,  &c.  and  thereby  gain  a  preference ;  for 
such  a  creditor  cannot  be  called  a  purchaser,  nor  has 
he  any  right  to  the  land ;  he  has  neither  jiLS  in  re^ 
not  jm  ad  rem.  All  that  he  has  by  his  judgment  is  a 
lien  on  the  land,  but  non  constat  whether  he  will  ever 
make  use  of  it,  for  he  may  take  his  debt  out  of  the 
goods  of  his  debtor  by  Jieri  facias^  or  may  take  his 
body,  after  which^  during  the  defendant's  life,  he  can 
have  no  other  execution :  besides  which,  the  judg- 


(a)  Wortley  v.  Birkhead,  2  Yes.  574. 

(Jb)  Ex  parte  Knott,  )1  Yes.  Jun.  619. 

{c)  Belchier  v.  Renforth,  iupra^  etwdeSB.  P.  C.  292. 
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ment  creditor  does  not  lend  his  money  on  the  imme* 
diate  view  or  contemplation  of  the  land,  nor  is  he 
deceived  or  defrauded,  though  his  debtor  had  before 
made  twenty  mortgage?  of  his  estate ;  but  a  mort* 
gagee  is  defrauded  or  deceived  if  the  mortgagor  has 
already  mortgaged  his  land  to  another.'' 

This  rule  and  the  reasons  for  it  are  so  distinctly 
explained  in  the  preceding  statement,  that  little  re- 
mains to  be  said  on  it.  The  distinction  between 
the  right  of  the  mortgagee,  having  a  specific  lien,  to 
tack  his  mortgage  to  a  judgment,  and  of  a  judg- 
ment creditor,  having  a  general  lien,  to  tack  his  judg- 
ment to  a  mortgage,  seems  to  be  fully  established.  It 
was  recognized  by  Lord  Hardwicke  in  an  anonymous 
case  in  Vesey  (a),  and  there  put  on  the  ground,  that 
the  judgment  creditor  does  not  trust  to  the  credit  of 
the  estate;  and  in  the  case  oiex  parte  Knott  (6),  Lord 
Eldon  explained  that  a  mere  judgmentcreditor, though 
he  deals  originally  for  a  lien,  does  not  get  an  estate 
originally  in  the  land  ;  he  has  neither  ji/^  in  re,  nor 
jus  ad  rem.  He  is  therefore  entitled  only  as  a  judg- 
ment creditor  to  an  elegitj  and  cannot  tack  (c). 


The  next  rule  in  Brace  v.  the  Duchess  of  Marl- 
borough  necessary  to  be  noticed  is,  that  if  a  first  mort- 


(fl)  2  Ves.  662. 
{b)  Vide  supra. 

{c)  Et  vide  Stephenson  v.  Hayward,  Pre.  Ch,  310f    Breerton  v. 
Jonea,  1  Eq.  Ca.  Ab.  326. 
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gagee  lends  a  further  sum  to  the  mortgagor  upon  a 
statute  or  judgment,  he  shall  retain  against  a  mesne 
mortgagee,  until  both  his  securities  are  satisfied  (a). 

This  rule  results  from  the  doctrine  already  noticed, 
viz.  where  equity  is  equal,  the  law  shall  prevail  (b). 
But  this  principle  will  not  apply  unless  the  6rst  mort^ 
gagee  has  the  legal  estate,  or  the  better  right  to  calljbr 
it  (c)  ;  for  otherwise,  as  hereafter  noticed,  the  incum* 
brancers,  whether  by  mortgage,  judgment,  statute,  or 
recognizance,  will  be  payable  according  to  the  pri- 
ority of  their  respective  incumbrances  (d)  ;  nor  will 
it  apply  if  the  first  mortgagee  had  notice  of  the 
mesne  incumbrance  at  the  time  of  making  the  fur- 
'  ther  advance  (e).  It  must  be  also  remarked  that  the 
principle  can  not  apply  in  case  the  mortgage  is  of 
copyhold  land,  for  copyholds  are  not  extendible  under 
a  judgment,  and  consequently  the  judgment  does  not 
form  a  lien  on  the  land  (/)• 


Another  rule  in  Brace  v.  the  Duchess  of  Marlbo- 
rough is,  that  as  it  appeared  in  that  case,  that  al- 
though a  puisne  incumbrancer  had  bought  in  a  prior 
mortgage,  in  order  to  unite  it  to  his  puisne  incum- 


<a)  Et  vide  Shepherd  v.  Titley,  2  Atk.  352. 
(6)  SuprOf  page  409}  &c. 
(c)  Vide  infra  page  424. 
{d)  Page  424k 
(e)  Vide  infra  page  429. 
{/)  Heir  of  Cannon  v.  Pack,  6  Vin.  222.  PI.  6. 
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brance^  yet  it  being  proved  that  there  was  a  mort- 
gage prior  to  the  incumbrance  bought  in,  he  could 
make  no  advantage  of  his  mortgage ;  because  in  all 
cases  where  the  legal  estate  is  outstanding,  the  several 
incumbrances  must  be  paid  according  to  their  pri- 
orities in  point  of  time ;  qtu  prior  est  tempwe  poUor 
est  jure* 

In  reference  to  this  rule,  it  is  first  necessary  to  re- 
mark, that  as  between  mere  equitable  claims,  equity 
gives  no  preference  to  mortgages,  judgments,  sta- 
tutes, or  recognizances,  but  they  are  all  payable  ac- 
cording to  their  respective  priority  of  dates  {a) ;  and  it 
may  be  next  remarked,  that  an  exception  to  the  rule 
arises  where  any  one  of  the  incumbrancers  has  a  bet- 
ter right  than  the  others  to  call  for  an  assignment  or 
conveyance  of  the  legal  estate  j  for  in  such  case,  the 
creditor  having  such  right,  will,  it  should  seem,  be 
placed  in  equity  in  the  same  situation  as  if  he  had 
obtained  an  actual  assignment  (i). 

In  the  case  of  Ex  parte  Knott  (c),  it  was  debated, 

whether  the  general  rule  applied  as  between  the  as- 

^signees  of  a  bankrupt  mortgagor  and  bondjide  incum- 


•«-«MbMMMM^i^M 


(a)  Symmes  ▼•  Symonds,  4>  B.  P.  C.  S2B*  Turner  v.  Richmond^ 
S  Vem.  81.  Lord  Bristol  ▼•  HuDgerford,  2  Vem.  524. 1  Eq.  Ca. 
Ab.  142. 

(6)  Vide  Wyndham  ▼.   RichardBon,  2  Ch.  Ca.  218.    Wilkes  v. 
BpddingtoD>  2  Vern.  599.   Pomfret  v.  Windsor,  2  Ves.  487.    Ex* 
parte  Knott,  11  Yes.  Jun.  618. 
(e)  Supra.  • 
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brancers.  In  that  case,  a  mortgage  in  fee  was  executed 
subject  to  an  outstanding  term  qf  years.  Afterwards,  a 
second  mortgage  wasexecuted  to  another  person;  then 
(as  was  alledged)  the  mortgagor  committed  an  act 
of  bankruptcy,  and  afterwards  executed  a  third  mort- 
gage to  a  different  person,  by  whom,  however,  the 
act  of  bankruptcy  was  denied.  A  commission  after- 
wards issued,  grounded  on  the  disputed  Act  of  Bank* 
ruptcy,  subsequently  to  which,  the  third  mortgagee 
obtained  a  transfer  of  the  mortgage  in  fee.  The 
third  mortgagee  at  first  claimed  a  right  to  tack 
against  both  the  assignees  and  second  mortgagee,  but 
on  the  argument,  the  claim  against  tlie  second  mort- 
gee  was  abandoned,  on  the  ground  that  the  term  of 
years  being  outstanding,  operated  as  his  protection  on 
the  principle  now  under  consideration.  But  as  to 
the  assignees,  a  distinction  was  taken  by  the  third 
mortgagee,  who  contended  that  they  could  not  stand 
in  a  better  situation  than  the  bankrupt  himself. 

The  assignees,  on  the  other  hand,  contended  that 
the  assignment  was  a  conveyance  for  the  benefit  of 
creditors,  and  placed  them  in  the  same  situation  as  if 
the  debtor  had  not  been  bankrupt,  but  had  made  a 
conveyance  for  the  benefit  of  his  creditors.  The  point 
was  not  decided,  an  is$ue  being  directed  to  try 
whether  an  act  of  bankruptcy  had  been  committed 
previously  to  the  date  of  the  third  mortgage. 

In  this  case  it  was  also  endeavoured  to  be  main- 
tained by  the  assignees,  that  the  commission  re- 
sembled a  decree  to  settle  priorities,  after  which 
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there  can  be  no  tacking,  as  before  noticed  (a).  But 
the  chancellor  denied  the  position,  and  said  the 
commission  ^vas  no  judgment ;  it  was  only  a  convey- 
ance for  the  security  of  creditors  j  from  which  it  fol- 
lows, that  the  issuing  of  the  commission  will  not  pre- 
vent the  right  of  the  mortgagee  to  tack,  independent 
of  the  question  of  the  advance  being  made  after  the 
commission  issued. 


The  right  of  priority  may  be  lost  hy  fraud.  In  an 
able  note  by  Mr.  Fonblanque,  in  the  Treatise  on 
Equity  (i),  the  principle  is  thus  stated:  *•  If  a  man  by 
the  suppression  of  the  truth  which  he  was  bound  to 
communicate,  or  by  the  wilful  suggestion  of  a  false- 
hood, be  the  cause  of  prejudice  to  another  who  had 
a  right  to  a  full  and  correct  representation  of  the  fact, 
it  is  certainly  agreeable  to  the  dictates  of  good  con- 
science, that  his  claim  should  be  postponed  to  that  of 
the  person  whose  confidence  was  induced  by  his  re- 
presentation.'' 

1£  A.  being  about  to  lend  money  to  B.j  informs  C. 
of  his  intention,  and  asks  C.  whether  he  has  any  in- 
cumbrance on  J3.'s  estate,  and  C.  denies  that  he  has 
any,  tehereby  A.  is  induced  to  lend  his  money  to  5., 
and  it  proves  that  C.  had  at  the  tinie  an  existing 
mortgage  or  judgment  on  JB.'s  estate,  this  is  fraud  on 


(a)  Vide  page  420. 

(6)  Vol,  1. 164.    5th  Edition. 
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the  part  of  C^  and  his  security  shall  be  postponed  to 
that  of  A.  But  to  fix  C.  with  the  fraud,  it  is  neces- 
sary that  he  should  be  informed  of  ^.'s  intention  to 
lend  the  money ;  for  otherwise  the  fraudulent  inten- 
tion is  wanting,  on  which  the  relief  is  to  proceed, 
and  the  mere  falsehood  is  not  sufficient  for  such 
purpose  (a). 

If  a  prior  incumbrancer  is  a  party  or  privy  to  the 
subsequent  transaction,  and  fraudulently  conceals  his 
incumbrance,  this  is  also  a  ground  for  postpone- 
ment (J),  and  more  especially  if  the  prior  incum- 
branc6r  be  professionally  employed  in  the  second 
transaction,  and  does  not  divulge  his  mortgage  (c). 

It  was  formerly  held,  that  if  a  first  mortgagee  was  a 
witness  to  the  second  incumbrance,  this  was  sufficient 
evidence  of  concealment  to  postpone  his  mortgage  (rf),- 
but  this  was  subsequently  questioned  by  Lord  Thur- 
low  (e)y  and  does  not  seem  now  to  be  law. 

How  far  the  possession  of  the  title  deeds  gives  a 
puisne  mortgagee  a  preference  over  a  prior  incum- 
brancer, has  been  made  the  subject  of  much  discus- 
sion. The  early  doctrine  certainly  was,  that  the  mere 


(fl)  Ibbotson  V.  Rhodes,  2  Vem.  5S^.  Et  vide  Hobbs  y.  Nor- 
ton, 1  Vern.  136.  Hunsden  v.  Cheyney,  2  Vern.  151.  and  the  case 
of  Pasley  v.  Freieman,  3  Term  Rep.  51. 

{h)  Berrisford  v.  Milward,  2  Atk.  49. 

(c)  Draper  v.  Borlace^  2  Vem.  370. 

(cO  Moratta  v.  Murgatroyd,  1  Pr.  Wms.  393. 

(e)  Becket  v.  Cordley>  1  B*  C.  C.  357t  ct  vide  supruj  page  389. 
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&ct  of  possession  was  such  evidence  of  fraud  on  the  part 
of  the  first  incumbrancer,  as  of  itself  to  postpone  his 
security  (a).  A  contrary  opinion  was  however  enter- 
tained by  Lord  Thurlow,  who  held  there  must  be  a 
voluntary  leaving  of  the  title  deeds  to  eatitle  the 
second  mortgagee  to  postpone  the  prior  incum* 
brancer(&).  The  like  opinion  was  entertained^hy 
Lord  Cowpet  (c),  and  confirmed  by  a  decision  of  the 
Court  of  Exchequer  in  the  case  of  Plumb  v.  Fluit  (d). 
In  Evans  v.  Bicknell  (e\  the  Lord  Chancellor 
denied  it  to  be  an  established  rule  that  a  second 
mortgagee  with  the  title  deeds^  without  notice 
of  any  prior  incumbrance,  should  be  preferred  ^ 
and  in  the  case  of  Barnett  v.  Weston  (y*),  the  point 
was  given  up  without  argument.  From  this  it  may 
be  gathered,  that  at  the  present  day  the  want  of  pos- 
session of  the  title  deeds  by  the  first  mortgagee  is 
open  to  explanation,  and  is  only  prima  Jacie^  and 
not  conclusive,  evidence  of  fraud. 

In  all  instances  of  the  right  to  tack,  it  must  be  in- 
tended that  the  party  claiming  the  right  had  no 
notice  of  the  other  incumbrance  at  the  time  of  lend- 
ing his  money,  for   (as  observed   in  Brace  v.  the 


(a)  Vide  Goodtitle  v.  Morgan^  1  Term.  Rep.  762.  and  Evans  v. 
Bicknell,  6  Ves.  Jun.  183. 

(6)  Tourle  v.  Rand,  2  B.  C.  C.  653*  and  Penner  v.  Jenun^, 
there  cited. 

(c)  Peter  v.  Russel,  1  £q.  Ca.  Ab.  321.    2  Vem.  726.    Gilbu 
Rep.  122. 

(d)  Cited  1  Fonb.  167.    5th  Edition. 

(e)  Supra. 

if)  12  Ves.  Jim.  133, 
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Duchess  of  Marlborough)  this  is  his  sole  equity, 
and  the  notice  must  positively  be  denied  («),  whe- 
ther charged  by  the  bill  or  not  (J?).  What  will 
amount  to  notice  has  been  already  considered  (c). 
An  exception  to  this  rule  appears  to  exist  in  a 
case  of  a  mortgage  being  made  to  secure  the 
sum  then  lent,  and  also  further  advances,  and  a 
second  mortgage  being  afterwards  made  to  another 
person  mth  notice  of  the  Jirst^  and  further  advances 
being  subsequently  made  by  the  first  mortgagee  mth 
notice  of  the  second:  in  which  case,  Lord  Cowper  held, 
the  first  mortgagee  might  tack  against  the  second, . 
because  it  was  the  folly  of  the  latter  to  lend  his  money 
on  such  a  security  {d). 

Notwithstanding  the  dictum  of  Lord  Redesdale 
in  Latouche  v.  Dunsany  (e),  an.d  the  decision  of  Lord 
Erskine  in  Ex  parte  Herbert  {f\  it  appears  that  an 
act  of  bankruptcy  by  the  mortgagor, .  prior  to  the 
lending,  will  not  prevent  tacking  {g)  ;*  the  judgment 
of  Lord  Eldon  in  Ex  parte  Knott  (ft)  being  mani- 


(a)  Cason  v.  Round,  Free.  Ch.  226. 

(6)  3  Pr.  Wms.  244.-  note. 

(c)  Vide  supra f  *^  Notice;"  and  see  also  2  £q.  Ca«  Ab.  615*  the 
case  of  Brothers  v,  Bence,  in  which  a  steward  of  a  manor  was  held 
bound  by  notice  arising  from  his  admission  of  a  mesne  incum- 
brancer to  a  copyhold. 

{d)  Gordon  v.  Graham^  7  Vin.  52. 

(e)  1  Sch.  and  Lef.  152. 

(/)  IS  Ves,  189. 

(  g)  Vide  Collet  v,  De  Gols.  For.  70.  Co.  Bank  Laws,  vol;  I. 
p.  300.  and  Foxcroft  v.  Devonshire^  2  Burr.  938. 

(A)  11  Ves.  Jun,  609. 
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festly  inaccurately  reported,  and  not  bearing   the 
construction  put  on  it  by  Lord  Erskine. 

Whether  a  co;7imi^ion  of  bankruptcy  is  so  far  notice- 
as  to  prevent  tacking  of  monies  advanced  subse- 
quently to  it,  is  an  unsettled  point;  the  case  of  Hitch- 
cock V.  Sedgvnck  (a),  which  was  considered  by  Lord 
Talbot,  in  Collet  v.  De  Gols,  as  an  authority  for  such 
doctrine,  having  been  reversed  by  the  House  of 
Lords  (J)\.  It  would  be  waste  of  time  in  this  work 
to  enter  into  a  discussion  of  the  meaning  of  Lord 
Eidon's  judgment  in  Ex  parte  Knott,  after  the  con-> 
sideration  already  given  to  it  elsewhere  (c).  It  may 
be  sufficient  to  say  that  the  general  opinion  of  the- 
profession  appears  to  be^  that  sums  advanced  after 
an  act  of  bankruptcy,  but  prior  to  the  copumission,, 
may  be  tacked,  but  not  sums  advanced  subsequently 
to  the  commission.  A  solemn  decision  of  this  ques- 
tion on  bill  and  answer,  and  not  on  petition  in  bank* 
ruptcy,  is  a  desideratum  in  this  branch  of  the  law. 


Equity  is  not  scrupulous  by  what  means  a  bond  fide 
incumbrancer,  without  notice  at  the  time  of  advancing 
his  money,  obtains  a  legal  protection  for  his  security  j 
for  if  he  get  in  a  judgment  or  statute  which  is  satis- 
fied, yet  if  hccan  make  use  of  it  at  law  for  his  pro- 
tection, equity  will  not  interfere  to  prevent  him  (rf)^ 


(fl)  2  Vern.  155. 

(6)  2  Vern.  162,  note. 

(c)  Sugden's  Vendors  and  Purchasers. 

\d)  Edmunds  v.  Povey,  1  Vern.  J187.  Sadler  v.  Bush,  2  Vern.  30. 
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• 

In  like  manner,  he  may  use  a  satisfied  term  for  his 
protection  (a).  Nor  is  it  material,  although  no  con- 
sideration be  paid  by  the  mortgagee  for  the  assign- 
ment of  the  judgment  or  term  (i).  But  to  give  an 
incumbrancer  the  advantage  of  a  judgment  statute,  or 
recognizance  against  an  eigne  mortgagee,  the  strict 
forms  of  law,  as  to  enrollment  and  docketting,  must, 
it  is  conceived,  have  been  complied  with,  or  other- 
wise they  will  not  avail  (c).  If  a  judgment,  &c.  be 
got  in  by  a  mortgagee,  equity  will  not  permit  a  prior 
incumbrancer  to  procure  a  surreptitious  release  (rf). 

It  is  laid  down  by  Mr.  Powell  (e),  on  the  authority 
of  a  dictum  in  Equity  Cases  Abridged  (/*),  that  if 
a  first  mortgagee  purchase  in  a  subsequent  judgment, 
without  the  consent  of  the  mortgagor j  a  mesne  mort- 
gagee may  redeem  without  payment  of  both,  because 
such  a  transaction  tends  to  burthen  the  estate,  with- 
out bettering  the  security  of  the  mortgagee;  a  position 
which,  it  is  submitted,  is  not  tenable. 


(a)  Vide  Waioughby  v.  WUloughby,  1  Term.  Rep.  763. 

{b)  Churchill  v.  Grove,  1  Ch.  Ca.  35.  Holt  v.  Mill,  2  Vern. 
279.     1  Eq.  Ca.  Ab.  328. 

(c)  Qiuere  whether  the  doctrine  of  notice,  as  recognized  in 
Pavis  V.  Strathmore,  16  Vee.  419.  would  apply  to  this  case.  Vide 
9upray  page  69. 

(cO  Earl  of  Huntingdon  v.  Grenville,  1  Vern.  49. 

(«)  Vide  1  Powell,  536.    4th  Edition. 

(/)  V^U  I.  page  326. 
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CHAPTER  II. 


Of  Interest. 


The  Act  of  the  12th  of  Queen  Anne,stat.  2.  C3p.  \6^ 
has  enacted,  *'  that  all  bonds  and  assurances  for  the 
paymentof  any  principal  money,  whereupon  more  than 
five  per  cent,  shall  be  reserved  or  t^ken  {a\  shall  be 
void."     This  law  was  afterwards  relaxed  in  favor  of 
mortgages  made  in  England  of  estates  in  Jreland  oi: 
the  West  Indies  [li)  ;  the  statute  of  the  14th  of  Geo. 
HI.  cap.  79,  having  enacted,, 'Hhat  all  mortgages  and 
securities  which,  after  the  passing  thereof,  should  be 
made  and  executed  in  Great  Britain  of  or  concerning 
any  lands,  tenements,  hereditaments,  slaves,  cattle,  or 
other  things,  lying  and  being  in  Ireland,  or  in  any  of 
his  Majesty's  colonies,  plantations,  or  dominions  in 
the  West  Indies,  or  any  estate  or  interest  therein,  to 
any  of  his  Majesty's  subjects  for  securing  the  re-pay- 
'  ment  of  the  sums  of  money  thereon  respectively  to  be 
really  and  bond  Jide  lent,  with  interest  for  the  same, 
and  all  bondSy  covenants j  and  securities  for  payment  of 
the  same  such  money  and  interest^  and  all  transfers  or  as- 
signments which  should  be  made  and  executed  in 


(a)  As  to  thisy  xnde  3  Atk.  154. 

(i)  That  prior  to  the  passing  of  the  14  Geo.  S.,  such  a  mort- 
gage was  within  the  12  of  Anne.  See  Stapleton  v.  Conway,  3  Atk. 
727.    1  Ves.  423. 
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Great  BritamyOi  ^\xc\i  mortgages,  securities,  or  bonds^ 
should  be  as  good,  valid,  and  effectual  as  such  mort- 
gages, securities,  bonds^  covenants^  transfers,  or  as- 
signments, would  be  if  the  same  were  made  and  ex- 
ecuted in  any  island,  plantation,  country,  or  place, 
where  the  glands,  tenements,  hereditaments,  slaves, 
cattle,  or  other  things  to«be  mentioned  or  comprised 
in  any  such  mortgage,  security,  transfer,  or  assign- 
ment as  aforesaid,  severally  lay  or  were ;  and  that 
none  of  his  Majesty's  subjects  should  be  subject  or 
liable  to  any  of  the  penalties  or  forfeitures  of  the 
said  Act  of  Queen  Anne,  by  receiving  or  taking  in- 
terest for  the  sura  or  sums  of  money  lent  on  any 
such  mortgage,  security,  hond^  covenant^  transfer,  or 
assignment  as  aforesaid,  so  as  the  interest  so  to  be 
received  or  taken  did  not  exceed  the  rate  of  6  per 
cent,  per  annum.    But  it  was  declared  that  the  Act 
should  not  make  good  any  such  mortgage,  security, 
hondjCOvenantytvvLn&iev  or  assignment,  where  the  lender 
*or  lenders  of  any  sum  or  sums  of  nioney  should 
knowingly  advance  or  lend  thereon  more  money  than 
the  lands,  &c.  in  such  mortgages,  &c.  should  be,  at 
the  time  or  times  of  advancing  or  lending  such  sum 
or  sums  of  money  as  aforesaid,  really  and  bond  fide 
worth  to  be  sold.     And  that  all  persons  borrowing 
any  sum  of  money  under  the  authority  of  that  Act 
upon  any  such  land,  &c.  exceeding  the  value  which 
the  same  should,  at  the  time  of  borrowing  such 
money,  be  really  and  bond  fide  worth,  to  be  sold,  over 
and  above  all  incumbrances  which  should  then  afiect 
the  same,  should  forfeit  triple  the  value  of  the  sum 
borrowed ;  the  one  half  to  be  paid  to  the  informer. 
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the  other  half  to  the  treasurer  of  Greenwich  Hospi- 
tal. And  that  all  such  mortgages  or  other  securi- 
ties granted  under  the  authority  of  the  said  Act,  by 
which  such  lands,  &c«  were  intended  to  be  charged 
or  affected,  should  be  registered  within  the  island, 
&c.  where  the  said  lands,  &c«  severally  lay  or  were, 
within  the  time  limited  by  the  laws  of  such  island, 
&c«;  or  otherwise  the  same  should  be  subject  to 
the  several  provisions  and  penalties  of  the  statute  of 
Queen  Anne  in  such  manner  as  the  same  would  have 
been  if  the  said  Act  of  George  the  Third  had  never 
been  passed,  unless  the  mortgagee,  or  other  person 
or  persons  for  whose  behoof  such  mortgage  or  othei* 
security  should  have  been  made  or  granted,  should 
have  bond  fide  used  his  or  their  utmost  endeavour  to 
cause  the  same  to  be  registered  within  the  time  there- 
inbefore limited  for  that  purpose. 

On  this  statute  of  George  the  Third,  a  doubt 
arose,  whether  it  authorized  a  bond  or  covenant 
executed  for  payment  in  England  of  the  principal 
money  secured  on  lands  in  Ireland  or  the  planta- 
tions, reserving  more  than  5  per  cenUj  on  the 
ground,  it  is  said,  that  the  statute  does  not  men- 
tion personal  contracts  (a).  The  case  referred  to,  as 
raising  this  doubt,  was  heard  before  the  Court  of 
King's  Bench  (6).  The  circumstances  were,  that 
in  the  purchase  of  an  estate  in  the  West  Indies,  it 
was  agreed  that  part  of  the  purchase-money  should 
be  secured  by  the  bond  of  the  purchaser,  and  of 

(a)  2  Powell,  959. 

{b)  Dewar  v.  Sparr,  3  T.  R.  425. 
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some  other  person  resident  in  England,  with  interest 
at  6  per  cent.  •  A  bond  was  accordingly  executed  by 
the  purchaser  and  his  surety,  to  the  vendor.  After 
the  vendor's  deaths  his  personal  representative  agreed 
that  the  bond  should  be  cancelled^  and  further  time 
given,  and  a  fresh  bond  should  be  entered  into  by  the 
purchaser  and  a  different  surety  for  payment  of  the 
principal  with  the  like  rate  of  interest ;  and  accord- 
ingly another  bond  was  given  by  the  purchaser  and 
the  defendant.  In  this  case,  the  Court,  on  action 
brought  by  the  obligee  against  the  surety,  held  that 
the  bond  was  usurious,  the  statute  not  extending  to 
personal  contracts.  On  perusing  the  Act  it  is  diffi- 
cult to  arrive  at  this  conclusion,  as  the  statute 
expressly  mentions  bonds  and  covenants,  which  are 
both  personal  contracts.  But  independent  of  this 
consideration,  it  is  submitted  that  to  make  the 
case  apply  to  the  matter  in  question,  it  niust  be 
conceded  that  the  personal  representative  of  the 
vendor,  notwithstanding  the  release  of  the  first  bond, 
had  still  an  equitable  lien  on  the  lands  for  the 
money  due  (a  position  which  it  might  be  difficult  to 
maintain);  for  otherwise  it  was  merely  the  case  of 
a  bond  between  two  persons  resident  in  England,  for 
interest  at  6  per  cent. 

To  remove  however  the  scruples  excited  by  the 
last-mentioned  decision,  as  well  as  the  doubts  enter- 
tained by  the  profession  at  large  on  the  point,  the  le- 
gislature has  recently  thought  proper  to  pass  an 
Act  (a)  to  explain  the  Act  of  the  14  of  Geo.  III., 
by  which,  after  reciting  the  Act  of  the  14  of  the  late 

(a)  1  and  2  Geo.  IV.  cap.  51. 
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king,  and  that  doubts  had  been  entertained  whether 
the  provisions  and  declarations  of  the  said  Act  ex- 
tended to  bonds  and  covenants  of  third  parties  given 
as  a  collateral  security  for  the  payment  in  Great 
Britain  of  the  interest  for  the  sums  of  money  ad-* 
vanced  or  lent  as  therein  mentioned,  it  is  enacted, 
for  obviating  such  doubts,  that  all  mortgages  and 
securities  which,  by  any  of  His  Majesty's  subjects 
already  had  been,  or  thereafter  should  be,  made  and 
executed  in  Great  Britain,  of  and  concerning  any 
lands,  tenements,  hereditaments,  slaves,  cattle,  or 
other  things  lying  and  being  in  Ireland,  or  in  any  of 
the  colonies,  plantations,  or  dominions  in  the  West 
Indies,  or  any  estate  or  interest  therein,  to  any  of  his 
Majesty^s  subjects,  for  securing  the  repayment  of  the 
sums  of  money  thereon  respectively,  really,  and  bond 
fide  advanced  and  lent,  with  interest  for  the  same, 
whether  payable  in  Great  Britain,  or  in  the  country, 
island,  plantation,  or  place  where  the  lands,  tene- 
ments, hereditaments,  slaves,  cattle,  or  other  things 
mentioned  and  comprized  in  any  such  mortgage,  se- 
curity, transfer,  or  assignments  as  aforesaid  severally 
lie  or  are ;  and  all  bonds  and  covenants  which  had 
been  or  which  thereafter  should  be  made  and  exe- 
cuted in  Great  Britainy  either  by  the  person  borrowing 
such  sums  of  money,  or  by  any  otiier  person  or  persons  y 
either  residing  in  Great  Britain  or  elsewhere,  by  way  of 
collateral  security  for  the  payment  of  such  interest ; 
and  all  transfers  and  assignments  which  had  been  or 
which  thereafter  should  be  made  and  executed  in 
Great  Britain,  of  such  mortgages,  securities,  or  bonds, 
to  any  of  His  Majesty's  subjects,  should  be  as  good, 
valid,  and  effectual,  to  all  intents  and  purposes  what- 


-I 
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soever  as  such  mortgages,  securities,  bonds,  transfers, 
or  assignments  would  have  been  if  the  same  had  been 
made  and  executed,  and  the  interest  thereon  had  been 
made  payable,  and  the  person  or  persons  entering 
into  such  bonds  or  covenants  by  way  of  collateral 
security  had  resided  in  the  country,  island,  plantation, 
or  place  where  the  lands,  tenements,  hereditaments, 
slaves,  cattle,  or  other  things  mentioned  and  com- 
prized in  any  such  mortgage,  security,  transfer,  or 
assignment  as  aforesaid,  severally  lie  or  are ;  and  that 
none  of  his  Majesty's  subjects  in  Great  Britain 
should  be  subject  or  liable  to  any  of  the  penalties  or 
forfeitures  in  the  Act  made  in  the  iSth  year  of 
Queen  Anne,  by  receiving  or  taking,  or  having  re- 
ceived or  taken  interest  for  the  sum  or  sums  of 
money  really  and  bond  fide  advanced  or  lent,  or  to  be 
advanced  or  lent,  on  any  such  mortgage,  security, 
bond,  covenant,  transfer,  or  assignment  as  aforesaid, 
so  as  the  interest  so  to  be  received  or  taken  do  not 
exceed  the  rate  of  £6  per  cent,  per  annum.  This 
statute  has  set  at  rest  the  doubt  before  stated. 

It  is  material  to  consider  to  what  extent,  and  in 
what  manner,  the  interest  due  on  a  mortgage  debt 
may,  hy  agreement  inter  partes^  be  converted  into 
principal^  and  carry  interest. 

The  governing  principle  acted  upon  in  matters  of 
mortgage  by  Courts  of  Equity  is,  (as  already  fre- 
quently noticed)  that  the  mortgagee  shall  be  en- 
titled only  to  principal,  interest,  and  costs ;  and  it 
protects  the  debtor  with   peculiar  jealousy  against 

G  6 
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any  attempt  on  the  part  of  the  mortgagee,  by  taking 
advantage  of  the  necessities  of  the  mortgagor  to  im* 
pose  on  him  harsher  terms.  Acting  on  this  principle, 
equity  has  held  that  an  agreement  entered  into  at  Uie 
time  of  the  han^  for  converting  interest  into  principal 
from  time  to  time  as  it  shall  become  due,  is  oppres- 
sive  and  unjust,  and  tending  to  usury,  and  that  con- 
sequently it  cannot  be  supported  (a). 

When  interest  has  once  accrued  due,  it  becomes  a 
debt.  There  is  no  longer  therefore  any  objection  to 
an  agreement  inter  partes  that  it  shall  be  considered 
principal,  and  thenceforth  carry  interest  Indeed  it 
would'be  injurioustothemortgagor  to  establish  the  con- 
tra^, as  it  would  remove  an  inducement  to  themort- 
gagee's  permitting  his  principal  to  remain ;  and  conse- 
quently equity  hasrecognizedsuchagreements(6)}  but 
there  must  be  no  extortion  on  the  part  of  the  mortga« 
gee,  or  otherwise  equity  will  interpose  to  the  relief  of 
the  mortgagor;  as  in  a  case  reported  in  Atkins  (c),  in 
which  the  mortgagee  compelled  the  mortgagor  to  come 
to  an  account  every  six  months,  and  convert  interest 
into  principal  at  6 per  cent.y  when  the  interest  reserved 
in  the  deed  on  the  principal  money,  was  at  4  and  a 
half  per  cent.  only.     According  to  the  report  in  At- 


(a)  Broadway  v.  Morecraft,  Mosely,  248.  Mitford  v.  Feather- 
stonhaugh,  2  Ves.  445.  Sir  Thomas  Meer's  Casci  cited  m  For.  40. 
Ossulston  V.  Yarmouth,  Salk.  448.  Chambers  v.  Goldwin^  9 
Ves.  271. 

{b)  Brown  v.  Barkhara,  1  P.  Wms.  654.' 

(c)  Tho«-nhiIl  y.  Evans,  2  Atk.  580. 
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kins,  Lord  Hardwicke  decreed  an  account  of  the 
principal  money  with  interest  at  4  and  a  half  pet 
cent. J  and  of  any  fresh  advances  with  interest  at  5 
percent  To  this  case,  a. note  is  added  by  Mr# 
Sanders,  by  which  it  appears  that  the  Court  al- 
lowed interest  at  4  and  a  half  ^^  cent  only,  for  such 
arrears  of  interest  as  the  mortgagor  had  by  agree* 
ment  in  writing,  consented  should  be  converted  into 
principal. 

Equity  considers  the  arrear  of  interest  so  convert- 
ed into  principal  by  agreement  between  the  parties, 
in  the  light  of  a  further  advance.  But  inasmuch  as 
a  further  loan  made  by  a  mortgagee  after  notice  of 
a  puisne  incumbrance  is  not  allowed  to  be  tacked, 
but  must  be  postponed  to  that  incumbrance,  it  fol- 
lows that  a  mortgagee  shall  not  be  allowed  to  con- 
vert interest  into  principal,  as  against  a  subsequent 
charge  of  which  he  had  notice  at  the  time  of  the 
agreement  (a). 

The  conversion  of  interest  into  principal  must  ap- 
pear by  the  manifest  intention  of  the  mortgagor : 
it  is  not  sufficient  that  an  account  be  stated  be- 
tween the  parties.  The  agreement  that  interest 
sha]l  become  principal  and  carry  interest,  must 
be  declared  by  writing  under  the  hands  of  the 
parties  (&),  and  the  mortgage  duty  must  be  paid  on 


(a)  Digby  v«  Craggs,  Amb.  612.    2  E4eD»  SOO. 

(b)  Browi^  V.  Barkham,  tupra. 

O  G  2 
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the  amount,  in  like  manner  as  on  any  other  freih 
advance. 

In  a  very  recent  case  {a\  two  singular  questioiis  arose 
a«  to  compound  interest  on  mortgage.  It  appeared 
that  a  good  legal  mortgage  had  been  executed  l^ 
Bassett,  for  securing  to  one  Brooman  7£QL  aad 
interest  half-yearly.  Subsequently  a  aecood  mort- 
gage was  executed  between  the  same  parties  for  a 
sum  of  1200/L,  which  was  composed  of  the  principal 
sum  of  750/.,  and  interest  thereon,  mth  intere^  on 
that  interest.  The  mortgage  was  assigned  to  Sacket^ 
who  filed  his  biU  of  foreclosure  against  Bassett  and 
Brooman.  On  the  usual  re&rence  to  the  Master 
to  take  an  account^  he  reported  his  cpiaioa^  thai 
nothing  was  due  on  the  second  mortgage,  it  being 
usurious,  and  that  the  first  mortgage  had  been  satis^ 
fied  by  the  second^  and  consequently  nothing  waj)  due 
on  that  mortgage.  It  was  contended  for  the  assignee 
of  the  mortgage,  that  the  second  mortgage  was  valid^ 
because  the  interest  having  become  due,  was  a  debt 
recoverable  at  law;  but  even  if  it  were  usuripusi,  yet 
the  first  mortgage  wouU  be  good«  The  Vice-Chan- 
cellor directed  an  action  at  law  to  be  brought  on  the* 
covenant  on  the  second  mortgage  deed,  to  try  wbe« 
ther  it  was  usurious  or  not. 

Independent  of  the  agreement  between  the  parties, 
equity  will,  in  certain  cases,  of  its  own  authority, 

[a)  Sacket  v.  Bassett,  Anon«  i  Madd,  58. 
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direct  interest  to  be  paid  on  interest.  Indeed,  in  a 
case  heard  before  Lord  Keeper  North  (a),  his  lordship 
attempted  to  introduce  a  general  principle,  that  as 
to  So  much  of  the  interest  as  was  reserved  in  the  body 
ctf* the  deed,  it  should  be  accounted  principal,  for  being 
ascertained  by  the  deed,  an  action  of  debt  would  lie 
for  it;  and,  therefore,  it  was  reasonable  there  should 
be  damages  given  for  the  non-payment  of  the  money  j 
and  althoitgh  it  was  urged  there  wasr  not  any  such 
precedent  in  the  Court,  and  if  established,  every 
scrivener  would  reserve  all  his  interest  half  .yeai^Iy 
from  time  to  time,  so  long  as  the  money  should  be 
continued  on  the  security,  which  would  be  to  change 
^e  law  and  practice  of  the  Court,  and  make  all  mort-» 
gagors  pay  interest  upon  interest;  yet  the  Lord 
Keeper  said,  he  was  clear  in  that  distinction  between 
debt  and  damages,  and  saw  no  inconvenience  that 
could  ensue;  it  would  only  serve  to  quicken  men  to 
pay  their  just  debts,  and  he  decreed  according^. 


The  rule  so  attempted  to  be  introduced  by  the 
Lord  Keeper,  has  not,  however,  been  followed,  and 
it  is  conceived  its  establishment  would  have  had 
the  effect  above  alluded  to,  viz.  that  of  making  all 
mortgagors  pay  interest  upon  interest,  and  might  have 
been  the  means  of  oppression  on  the  debtor.  If,  as  ia 
urged  (&),  the  compound  interest  would  have  the  efibct 
of  preventing  the  mortgagee  proceeding  against  the 
mor^agor  when  an  arrear  became  due,  that  advant* 


{a)  Howard  v,  Harris,  1  Vem.  190.    Et  vide  note,  4  Madd.  64. 
{b)  nde  note,  4  Msdtl.  64.  ' 
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age  can  be  still  obtained  by  the  mortgagee  by  such  an 
arrangement  when  the  arrear  of  interest  has  arisen. 
In  practice  it  is  found,  that  a  considerable  arrear  of 
interest  is  fi*equently  allowed  to  take  place  before 
any  harsh  proceedings  are  commenced  by  the  mort* 
gagee,  during  which  period  the  debtor  is  released 
from  the  weight  of  compound  interest,  and  in  those 
cases,  in  which  the  regular  payment  of  the  interest 
is  of  importance  to  the  creditor,  the  allowance  of 
compound  interest  for  the  non*payment  would  be  a 
very  inadequate  remuneration,  and  would  not  long 
have  the  effect  of  preventing  a  sale  or  foreclosure. 
In  the  case  of  Thornhill  v.  Evans  (a),  a  demand 
was  made  by  the  mortgagee  for  compound  interest 
for  fifty  days,  on  the  supposition  that  he  was  entitled 
to  interest  upon  the  interest  in  arrear  when  the  mort- 
gage  was  paid  off;  but  Lord  Hardwicke  refused  it, 
saying,  it  was  never  allowed  in  a  Court  of  Equity. 
The  like  decision  had  been  made  in  an  earlier 
case  (&),  the  Master  of  the  Rolls  adding,  that  al- 
though the  profits  were  not  sufficient  to  answer  the 
interest,  yet  the  arrears  could  not  carry  interest,  but 
the  costs  and  charges  must  (c). 

Interest  will,  however,  be  converted  into  principal, 
and  carry  interest  after  the  Master's  report  has  been 
made  and  cortfirmedy  and  will  be  computed  from  the 
time  of  confirming  the  report,  and  not  sooner,  be- 


(a)  Supra. 

(b)  Procter  v.  Cooper,  Pre.  Ch.  116.    2  Vem.  377- 

(c)  Vide  supra,  page  392.  ac  etiam  Bickham  v.  Crossi  2  Ves.  471 
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cause,  untif  that  time,  it  is  not  a  liquidated  sum  {a). 
When  the  report  is  confirmed,  the  total  sum,  in- 
cluding principal,  interest,  and  costs,  will  carry  in- 
terest (h) ;  but  the  arrear  of  interest  cannot,  even 
after  the  confirmation  of  the  Master^S  report,  be  con- 
verted into  principal,  and  carry  interest  to  the  detri- 
inent  of  intervening  mortgagees,  and  other  incum^ 
brances  (c); 

Ai^  exception  must  be  taken  in  the  case  of  m- 
font  mortgagees,  as  against  whom  interest  will  not, 
in  general,  be  converted  into  principal  (rf),  unless  the 
infant  is  pUiintiff  in  the  suit  (^),  or  unless,  under  par* 
ticular  circumstances  further  time  is  given  to  the 
infant  for  his  special  benefit;  as  in  a  case  {f}  where  in- 
terest on  mortgage  being  in*  arrear,  the  mortgagee 
threatened  to  enter,  the  party  entitled  to  the  equity 
of  redemption  was  an  infant,  who  had  nothing  to  sub- 
sist on  but  the  rents  of  the  estate ;  to  prevent  the 
mortgagee  from  entering  and  taking  the  rents,  the 
infant's  mother  signed  the  account,  as  did  also  the 
infant  who  was  then  nearly  of  age^  by  which  it  was 
agreed,  that  the  total  amount  should  carry  interest, 
and  the  Court  decreed  accordingly^ 


(a)  Creuze  v.  Hunter,  2  Vcs.  Jun.  159.  Kelly  v.  Lord  Bellew, 
1  B.  P.  C.  202.  ^ 

(5)  Attorney-General  v.  Brewers  Company,  1  Pr.  Wms.  377. 

(c)  Neal  V.  the  Attorney-General,  Moseley,  247.  Harris  v. 
Harris,  S  Atk.  722.  and  Digby  v.  Craggs,  2  Eden,  201. 

(cO  Bennett  y.  Edwards,  2  Vern.  892. 

{€)  Baddam  v.  Ode}],  4  B.  P.  C  349.  ^ 

(/)  Chesterfield  v.  Cromwell,  1  Eq.  Ca.  Ab«  287. 
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In  a  prior  part  of  this  treatise  it  has  been  ob« 
served  (a)  that  the  mortgagor,  not  being  bound  by 
the  settlement  of  accounts  between  the  mortgagee  and 
assignee,  ^  fortiori  cannot  be  prejudiced  by  any 
agreement  between  them  to  increase  the  amount  of 
the  principal  due^  and  consequently  the  arrears  of 
interest  cannot,  generally  speaking,  without  his  con* 
currence,  be  converted  into  principal,  and  tacked  to 
the  mortgage  (6).  The  rule,  however,  admits  of 
distinctions  upon  particular  circumstances,  as  in  the 
case  of  Ashenhurst  v.  James  (c),  heard  before  Lord 
Hardwicke,  in  which  it  appeared,  that  a  decree  had 
been  obtained  for  a  sale  of  the  equity  of  redemp-* 
tion  of  an  estate,  and  that  the  defendaYit»  who  was 
a  puisne  judgment  creditor,  fiad  become  the  pur- 
chaser; there  were  two  prior  judgments,  and  a  mort* 
gage  on  the  estate  j  the  defendant^  at  the  desire 
of  the  mortgagee,  took  an  assignment  of  the  two  first 
judgments;  the  mortgagee  afterwards  filed  his  bill  to 
redeem  and  for  an  assignment  of  the  two  judgments; 
the  defendant  claimed  interest  for  the  principal  and 
interest  paid  by  him  to  the  judgment  creditors,  and 
it  was  allowed. 

If  the  Court  allows  time  to  the  mortgagor  or  a 

puisne  incumbrancer  to  redeem,  it  is  but  just  and 

•  reasonable  that  they  who  take  the  advantage,  should 


{a)  Supra,  page  319. 

{b)  Earl  of  Macclesfield  ▼.  Fitton,  1  Vern.  168.  Ashenhum  v. 
Jaines,  3  Atk.  271.    Porter  v,  Hubbarti  2  Rep,  in  Ch.  43. 

(c)  Supra* 
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bear  theburthen^  and  therefore  they  shall  pay  interest 
on  interest  (a). 

It  is  a  general  mleineqnity^  that  tenant  for  life  of 
an  equity  of  redemption  shall  be  compelled  to  keep 
down  the  interest  accruing  during  the  period  of  his 
being  in  possession  (b\  fox  which  purpose  the  rever- 
aoner  or  remainder-man, may  file  bis  bill  forreHef  (c); 
and  if  tenant  for  life  suflfer  the  interest  to  ran  in 
arrear,  and  die,  the  reversioner  or  r emainder-inan, 
may  in  equity  call  on  his  personal  representatiTes 
to  discharge  the  arrears*  In-  a  modern  case  (i),  the 
mortgagee  having  permitted  tenant  fbr  Ufe  to  run  ia 
airear,  purchased  the  life  estate,  and  tlie  Court 
directed  him  to  apply  the  surplus  rent  bejrond  the 
current  interest  towards  liquidation  of  the  arrean. 

The  tasant  for  life,  however,  is  only  answerable 
during  the  period  of  his  possession,  and,  therrfore,  if 
there  be  tenant  for  Ufe,  with  remainder  over  for  life^ 
under  the  same  settlement,  and  the  first  tenant  for 
life  permit  the  interest  to  run  in  arrear,  the  second 
tenant  for  life  shall  not  be  compelled  by  the  reversioner 
or  remainder-man  out  of  the  rents  to  discharge  the 
arrears  (e). 


(a)  Neal  v.  the  Attoraey-Geiierali  Moseley,  247* 
{b)  Hungerford  v.  Hungerford^  Gilb.  Rep.  Eq.  69*  5  Veg*  Jun. 
106. 

(c)  Vide  Hayes  v.  Hayes,  1  Ch.  Ca.  223. 

(d)  Lord  Penrhyn  v.  Hugheai  5  Vea.  Jun.  99.. 
(0  Vide  1  Vcs.  95. 
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A  careful  distinction  must,  however,  be  drawn  be- 
tween  the  last -mentioned  case  and  certain   cases, 
with  which  it  may  be  easily  confounded.     As  for 
example : — If  an  estate  be  limited  in  strict  settle- 
ment, subject  to  a  jointure  created  by  a  prior  settlement], 
and  during  the  life  of  the  jointress,  the  surplus  rents 
are  not  sufficient  to  keep  down  the  interest,  so  that 
it  runs  in  arrear,  and  afterwards  the  jointress  dies 
in  the  lifetime  of  the  tenant  for  life,  on  which  there 
arises  a  surplus  rent  beyond  the  current  interest,  the 
tenant  for  life  must,  during  the  continuance  of  his 
estate  in  the  property,  apply  the  surplus  rent  in  reditc- 
ing  the  arrears  (a).  In  like  manner,  if  an  estate  be  li- 
mited to  A.  for  life,  with  remainder  (as  to  part)  to  B. 
for  life,  remainder  (as  to  the  whole)  to  C.  for  life,  with 
power  to  A.  to  charge  the  est&te  with  a  sum  of  money, 
but  not  solas  to  incumber  the  life  estate  of  £.,  and  A. 
charges  the  whole  estate  with  a  sum  of  money  carry- 
ing interest,  and  dies,  and  then  during  the  life  of  J? , 
the  estate  of  C.  in  possession  is  not  sufficient  to  dis- 
charge the  interest  which  runs  in  arrear  j  and  after- 
wards B.  dies  in  C's  lifetime,  C.  will  be  compelled  to 
apply  the  surplus  rents  of  the  whole  estate  towards 
liquidation  of  the  arrears  (by 

Tenant  in  tail  in  possession  cannot  be  compelled 
to  keep  down  the  interest  on  a  mortgage,  because  the 
reversioner   and  remainder-man  are  considered  as 


(a)  Revel  v.  Watkinson,  1  Vcs.  9S. 
(*)  Traccy  v.  Hereford,  2  B.  C.  C.  12S. 
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wholly  in  his  power  {a).  But  an  exception  to  the  rule 
arises  if  the  tenant  in  tail  .is  an  infant j  in  whicb 
case  the  reasoning  does  iiot  apply;  and  it  is  therefore 
decided,  that  the  guardians  or  trustees  of  an  infant 
tenant  in  tail,  are  bound  to  apply  the.  rent3  in  keeping, 
down  the  interest;  and  if  the  guardian  permits  the  in- 
terest to  run  in  arrear  during  the  infitncy  of  the  tepant 
in  tail,an  accountof  the  rent  and  profits  will  be  decreed 
after  the  in&nt^s  death  (6).     And  even  in  the  case  of 
infant  tenant  in^e,the  guardian  is  bound  to  keepdown 
the  interest  of  incumbrances  out  of  the  rents,  and  not 
increase  the  infant's  personal  estate  at  the  expense 
of  the  real  estate  (c).    If  tenant  in  tail  of  full  age 
keeps  down  the  interest  and  dies,  his*  personal  repre* 
sentatives  will  not  be  creditor  for  the  amount  of  in* 
terest  paid,  but  the  remainder-man,  or  reversioner 
will  have  the  benefit  (d)  ;  and  in  a  case  in  which  it 
appeared  that  a  man  being  seised  of  lands  in  right  of 
his  wife,  who  was  tenant  in  tail  in  possession  subject 
to  a  subsisting  mortgage,  took  in  the  mortgage,  and 
during  his  wife's  life  was  himself  in  receipt  of  the 
rents;  the  Court,  after  the  wife's  death,  and  on  a 
bill  filed  by  the  reversioner  to  redeem,  refused  the 
husband  interest  on  the  mortgage  during  the  period 
he  had  been  in  possession  of  the  rents  (e). 


(a)  Amesbury  V.  Brown>  1  Ves.477.    Chaplin  v.  Chaplin^  3  Pr. 
Wms.  2S5. 

(i)  Sargeson  v.  Cruise,  died  1  Yes.  477>  480. 

(c)  Jennings  v.  Locke,  2  Pr.  Wms.  276. 

(rf)lVes.481. 

(e)  Amesbucy  v.  Brown,  supra. 
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A  distiiicticm  bits  been  taken,  and  is  now  well 
established  in  equity  between  an  agreement^  that  the 
rate  of  interest  shall  be  msedif  not  punctuallj  paid, 
(which  equity  holds  to  be  in  the  mAnrQ  of  a  penalty^ 
and  to  be  relieved  against,  even  in  case  of  gross 
de&ult  (a)) }  and  an  agreement,  that  on  punctual  pay- 
ment the  interest  shall  abate,  which  latter  i^reement 
win  be  supported  in  equity,  if  strictly  performed,  but 
not  otherttise  (b^ 

An  exception  to  the  i!rst-mentioned  rule  has 
been  supposed  to  exist  in  case  there  is  in  the 
mortgage  deed  a  direct  covenant  for  payment  of 
the  increased  rate  of  interest(c).  The  authority  for 
this  distinction  is  in  a  case  in  Vernon  ((f),  in 
which  the  precise  point  certainly  appears  to  have 
been  decided,  on  the  ground  that  the  covenant  being 
the  agreement  of  the  parties,  was  not  to  be  relieved 


(a)  Vide  Stanhope  v.  Manneni  2  Eden,  19»»  Ludy  HoUm  t« 
V^yge,  2  Vera.  289.  Strode  v.  Parker,  ibid.  316.  Jary  ▼.  Cox, 
Pre.  Ch.  160.  Nicholls  v.  Maynard,  3  Atk.  519.  WaUnesley  v. 
Bood),  Barnard,  48.    Bonafous  v.  Rybot,  3  Burr.  1375. 

(h)  Vide  Jory  v*  Cox.  Nichollfi  ▼•  Maynard,  Sumhope  t.  Mbs^ 
nera,  supra. 

(e)  Vide  Powell,  962,  963. 

(d)  Marquis  of  Halifax  y.  Higgint,  2  Vera.  134.  1  Eq.  Ca.  Ab. 
28«— Note,  it  b  statod  in  Pre.  in  Ch.  161.  that  the  agreement  ia 
Lord  Halifax  v.  Higgina,  was  in  a  separate  deed,  and  it  has  been 
queried  whether  that  drcumstance  made  a  difference,  et  vide 
15  Viner,  453.  Powell,  963.  But  it  is  submitted,  that  the  circum- 
stance alluded  to  could  not  vary  the  case,  as  the  instruments  must 
be  considered  as  forming  one  instrument. 
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against;  a  reason  which  does  not  seem  to  have  much 
wei^ty  since  eveiy  proviso  is  in  fact  an  agreement, 
and  it  may  be  considered,  that  the  case  of  Hali&x  v« 
Higgins,  has  been  overruled  bj  the  subsequent  an«> 
tboriti^s  (a). 

Aa  exceptioQ^  however,  must  be  made  in  case 
the  increased  rate  of  interest  is  the  consUieratton 
Jbr  farheetagnoe  on  the  part  of  the  creditor,  and 
does  not  constitute  part  of  the  original  agreement 
on  the  low,  in  which  case,  if  the  compensation 
be  reasonable,  equity,  it  seems,  will  not  inters 
fere  (6). 

It  is  also  proper  to  bear  in  mind,  that  die  agrees 
nent  for  an  abatement  i£  interest,  (altboogh  it  mual 
be  strictly  peribreied,  and  the  breach  of  it  cannot  fa« 
relieved  ia  equity)  yet  is  not  so  dosely  regarded  in  the 
light  of  a  condfttioB,  as  to  be  utterly  defeaaed  by  a 
single  breach  of  it,  if  the  language  of  the  agreement 
w91  bear  i^  dttfevent  cMStructioii.  Of  this  an  in- 
stanoo  is  to  he  &imd  in  tiM^caseof  Sinoliope  v.  Hau 
ners  (c),  m  wUch  the  agreement  was,  iha(k  as  ojkm 
OS  the  interest  should  be  paid  h8i£>yearfy  aa  the  days 
appointed,  ot  witiuoi  Ane  soontha  nest  aftec,  sn 


(a)  Et  mde  2  Eden,  t99,  note. 

(i)  Burton  t.  Shttery^  5  B.  P.  C.  6S|  9S3.  and  Brown  v.  Bark« 
ham^  1  P.  Wms.  652.  15  Viner^  453.  Et  quaerej  whether  the 
note  to  2  Eden,  199.  is  not  incorrect  in  stating  tfie  case  of  B^owa 
▼.  Barkfaam  to  be  oremiled. 

(c)  Supra. 
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much  should  be  deducted  as  would  make  the  interest 
three  and  a  half  jper  cent.  The  first  half  year's  interest 
was  not  paid  within  the  time*  The  tender  of  the 
second  half  year's  interest  (at  three  and  a  half  per 
cenL)  was  made  within  the  limited  period,  but  was  re-- 
fused on  the  ground  that  the  de&ult  made  in  the  first 
half  year  defeazanced  and  annihilated  the  agreement. 
Lord  Nottingham  thought  otherwise,  and  said,  that 
words  could  not  be  stronger  to  express  the  intent  of. 
the  parties,  that  in  every  instance  where  the  three  and 
a  half  ^r  cent  was  tendered  in  timey  it  should  be 
accepted,  and  decreed  accordingly. 

Generally  speaking,  in  order  to  stop  payment  of 
interest  on  mortgage,  six  calendar  months*  notice  (a) 
by  the  mortgagor  to  the  mortgagee,  with  proof  of 
strict  tender  on  the  very  day  on  which  the  six  months 
expire,  will  be  requisite  ;  for  if  strict  tender  is  not 
made,  the  Court  cannot  stop  the  interest  (6), 

-  The  mortgagor  should  also,  it  is  said,  (c)  be  ready 
to  make  oath  that  the  money  has  always  been  ready, 
and  no  profit  made  of  it,  which  fact  may  foe*contro- 
verted  by  the  mortgagee,  who  may  prove  the  contrary, 
in  which  cdse  the  interest  will  run  on  ((f).  • 


(a)  Sharpnell  v.  Blake,  2  £q.  Ca.  Ab.  60S. 

(&)  Bishop  v.  Church,  2  Yen.  siu    Et  tnde  ibid.  678. 

(c)  liutton  V.  Rodd,  2  Ch.  Ca.  206. 

\d)  Gyles  V.  Hall,  2  Pn  Wms.  378. 
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Lord  Hardwicke  has  remarked  (a),  there  is  not  one 
case  in  twenty  upon  the  fact  of  an  absolute  refusal 
afler  a  tender,  that  is  ever  made  out,  for  they  are 
generally  attended  with  circumstances  that  explain 
the  refusal.  In  the  case  then  before  him  (6),  a  bill 
was  brought  to  redeem  a  mortgage  on  the  8th  of 
May,  1742,  insisting  on  redemption  on  payment  of 
principal  money  only, — ^and  that  interest  ought  to 
end  on  the  20th  of  February,  1741,  on  which  day 
the  six  months'  notice  had  expired,  and  on  which 
day  principal  and  interest,  and  a  deed  of  assignment 
had  been  tendered  and  refused.  The  defendant 
alleged,  there  were  covenants  in  the  deed  of  assign- 
ment, on  which  he  wished  to  advise  with  his  soli- 
citor. Lord  Hardwicke  said,  the  mortgagor's  attorney 
should  have  lefl  a  copy  or  the  ingrossment  of  the 
assignment  with  the  mortgagee,  that  be  might  have 
had  time  to  advise  upon  it;  and  the  mortgagor's 
attorney  should  have  appointed  a  time  to  pay  the 
money  afler  the  mortgagee  had  been  allowed  a  suffi- 
cient time  to  advise }  and  he  directed  the  usual  re- 
ference to  the  Master  to  take  an  account  of  princi- 
pal, interest,  and  costs. 

The  debt  being  a  suhi  in  gross  and  collateral  to 
the  land,  the  tender  must  be  made  personally  to  the 
mortgagee,  and  it  is  not  sufficient  to  make  it  on  the 
land  (c)  i  but  if  there  be  a  place  of  payment  named  in 


(a)  S  Atk.  89. 

(fi)  WUtsbire  v.  Smith,  ibid. 

(c)  5  Bac.  Abr.  113< 
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the  mortgage  deed,  although  the  place  has  reference 
to  a  strict  payment  according  to  the  proviso  in  the 
deed,  yet  it  seems,  that  notice  of  payment  at  that 
place  will  be  sufficient  in  equity  (a)  ;  and  a  tender 
at  the  house  of  the  mortgagee  has  been  held  suffi« 
cient,  although  it  did  not  appear  that  the  mortgagee  ' 
was  then  within  doors,  it  being  shewn  that  he  had 
notice,  the  tender  would  be  so  made  (i).  And  if  a 
place  be  not  namedin  the  deed  for  payment  of  the 
money,  yet  ifthe  mortgagor  jgive  notice  of  a  reason^ 
able  place  of  payment,  the  tender  has  been  held  to 
bind  the  mortgagee  (c).  ' 

Ifthe  right  to  the  equity  <^  redemption  be  in  dis- 
pute (df),  the  tender  will  net  stop  the  payment  of 
interest.  And  if  there  be  a  mortgage  from  A.  to  B. 
for  a  sum  certain,  and  an  open  account  between  the 
parties,  with  a  balance  due  from  B.  to  A.^  a  tender 
of  the  mortgage  money,  deducting  the  balance  due 
on  the  account,  will  not  stop  the  interest,  nor  prevent 
costs  being  allowed  to  the  mortgagee  (e). 

On  an  account  being  settled  between  mortgagor 
and  mortgagee,  and  all  interest  paid  up  to  that  day, 
and  interest  computed  up  to  a  future  day,  and  a  note 
given  by  the  morl^gee  to  the  mortgagor,  promising 


(a)  Sharpnell  v.  Blake,  supra* 

(b)  Manners  v.  Burgess,  1  Ch.  Ca.  29. 
{c)  Gyles  v.  Hall,  supra* 

(d)  Sharpnell  v.  Blake,  supra^    . 
(e;  Garforth  v.  Bradley,  2  Ves.  678. 
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to  re-convey  on  payment  of  principal  and  interest  on 
9uch  future  day,  it  was  held,  that  tender  made  on  the 
day  to  the,  ej^ectdors  of  the  mortgagee,  (who  had 
died  in  the  mean  time,)  although  they  had  not  proved 
the  will,  was  sufficient  to  stop  the  interest  (a).  In 
this  case  the  tender  was  made  in  a  bank  note,  and 
die  mortgagor  offered,  if  the  note  was  objected  to^ 
to  turn  it  into  money,  which  latter  offer  was  held  it 
aJl  events  to  be  a  goad  tender.  A  mere  tender  of 
bank  notes  without  such  an  offer  might,  perhaps,  if 
objected  to  by  the  mortgagee,  be  held  not  sufficient 
to  stop  the  intei:iest  (by 

In  ofder  to  stop  the  payment  of  interest,  the  tender 
must,  it  is  said,  be  ibade  by  one  interested  in  the 
estate,  and  not  by  a  stranger  (c)» 

Interest  is  payable  de  die  in  diem^  and  must,^ 
therefore,  be  apportioned.  The  consequence  is,  that 
if  tenant  for  life  of  a  sum  of  money  secured  by 
mortgage  die  within  a  current  half  year,  his  exe- 
cutors will  be  entitled  to  the  interest  to  the  day  of 
his  death  (rf)  ;  but  the  public  funds  being  in  the 
nature  of  perpetual  annuities  and  in  the  nature  of 
rents,  the  dividends  payable  in  respect  thereof  are 
not  apportionable. 


[a)  Austen  v.  Executors  of  Dodwell,  1  £q.  Ca.  Ab.  318. 

{b)  Vide  Wright  ▼.  Reed,  8  Term  Rep.  55^\  Et  supray  page 
15*     Sed  quare? 

{c)  Watkins  v.  Ashwick,  Cro.  Eliz.  132.  Bac.  Ab.  Vol.5.  118. 

{d)  Edwards  v..  Warwick,  2  Pr.  Wms.  171.  Wilson  v.  Harman, 
2  Ves.  672. 

H  H 
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In  a  modern  case  (a),  a  question  arose,  whether  a 
devisee  of  an  estate  in  mortgage  was  entitled  to  set 
off  an  arrear  of  interest  due  at  the  death  of  the  mort- 
gagor against  the  arrears  of  interest  due  on  a  legacj 
given  by  the  mortgagee  to  the  mortgagor  for  life,  and 
not  received  by  the  mortgagor,  who  was  one  of  the 
executors  of  the  mortgagee ;  and  it  was  decided,  with 
some  appearance  of  hardship,  that  he  was  not.  The 
facts  were,  that  one  Richard  King  mortgaged  his 
lands  to  Thomas  Shunner  (his  uncle),  for  4000£. 
Shurmer,  by  his  wiD,  gave  to  trustees  7S0Oi  In  trust 
to  invest  it  and  pay  the  dividends  to  King  (themort* 
gagor),  for  life,  with  remainder  to  his  issue  ;  and  ap- 
pointed King  and  the  trustees  executors.  King  by 
his  will,  after  disposing  of  his  personal  estate  subject 
to  a  provision  for  his  debts,  except  debts  due  on 
mortgage,  gave  his  real  and  leasehold  estates  to  his 
cousin,  John  Pettat,  for  life,  subject  to  such  mort- 
gages as  should  be  due  thereon  at  his  decease;  and 
he  directed  the  interest  thereon  to  be  kept  down  by 
Pettat  during  his  life,  with  remainder  over.  At  the 
death  of  King,  there  was  due  to  him  for  arrears  of 
interest  on  the  7500/.  a  considerable  sum  of  money;, 
and  there  was  due  from  him  on  the  mortgage  the 
whole  of  the  mortgage  money  and  interest.  The 
bill  was  filed  by  the  devisee  of  King  against  the  surt^ 
viving  executor  of  Shurmer  and  the  residuary  legatee 
and  executor  of  King,  praying  for  an  account  of  what 
was  due  from   King  at  his  death  on  the  mortgage 


(fl)  Pettat  V.  Ellis,  9  Ves.  563» 
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4tnd  to  him  for  arrears  of  interest  on  the  7i?00/.;  £(nd 
4;hat  what  was  due  on  the  latter  account  might  be  set 
off  against  the  former,  and  that  on  payment  of  the 
balance  he  might  foe  permitted  to  redeem.  Onthe  cause 
coming  on  to  be  heard,  it  was  urged  for  the  plaintiff, 
that  the  testator  King  had  cfone  no  act  signifying 
his  intention  that  hi^  dividends  should  not  be  ap- 
plied to  the  liquidation  of  the  interest  of  tlie  mort- 

'  gage,.and  that  his  permitting  the  dividends  to  remain, 
was  equivalent  to  a  declaration  that  they  should  be 
so  applied,  and  it  would  prevent  circuity  of  action* 
The  Master  of  the  Rolls  allowed,  that  if  the  parties 
had  settled  accounts  fhe  day  'before  King's  death, 

.  the  accounts  must  have  been  taken  in  the  way  the 
plaintiff  intended,  but  it  did  not  follow  that  the  ac- 
count afler  King's  death  was  to  be  so  taken.  In  our 
law,  he  observed, the  debt  still  subsisted}  and  it  is  only 
by  a  process  in  our  courts  that  the  adjustment  takes 
place,  though  by  the  civil  law  it  operates  ipso  jure. 
Until  that  adjustment,  the  debts  might  be  separately 
assigned,  for  they  are  not  extinguished.  He  asked, 
what  was  the  debt  at  the  time  of  the  deatli  of  King  \ 
Suppose  he  had  sold  the  estate  subject  to  the  mort- 
gage, could  the  vendee  institute  a  suit  to  have  an 
account  such  as  this  taken  ?  His  Honor  then  dis- 
missed the  bill  against  the  residuary  legatee  and  ex- 
ecutor of  King,  and  directed  an  account  of  what  was 
due  to  the  surviving  executor  of  Shurraer  for  princi- 
pal and  interest,  on  payment  of  which  the  plaintiff 
was  to  be  allowed  to  redeem. 

Although  it  is  a  general  rule,  that  interest  on  a 

H  H  2 
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bond  shall  not  go  beyond  Ae  penalty  («),  yet  li^ 
rule  does  not  apply  in  case  the  bond  debt  is  also 
secured  by  a  mortgage,  even  although  the  mortgage 
is  given  by  a  surety,  and  subseqoently  to  the  bond  (b}. 


(a)  Bromlej  ▼.  Goodere,  1  Atk.  80.  White  y.  Sealej^  Dong* 
49.  Tew  Y.  Lord  Winterton,  3  B.  C.  C.  489.  Kni^t  y.  Maclean, 
1  B.  C.  C.  498.  Mackworth  y.  Thomas,  5  Yes.  329.  Clarke  y. 
SetoD,  6  Yes.  411.  Wflde  y.  ClarksoD,  6  T.  R.  30S.,  which  oYer* 
ruled  Lonsdale  y.  Church,  S  T.  R.  388. 

{b)  Clarke  y.  Lord  Abingdon,  17  Yes.  106.  Scd  vide  Lloyd  y, 
Jiatcbett,  2  Anstr.  524.    Bac.  Ab.  5*  156. 
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CHAPTER  III. 

Out  of  what  Fund  the  Mortgage  Debt  shall  be 

discharged. 

A  MORTGAGE  is  a  debt  by  specialty  (a).  It  follows 
from  the  known  rules  both  of  law  and  equity,  that  as 
Jbetween  the  real  and  personal  representatives  pf  the 
debtor^  the  personal  estate  is  primarily  liable  to  the 
payment  of  the  debt,  and  must  indemnify  the  real 
estate  against  it.  All  instances  to  the  contrary  are 
mere  exceptions  to  this  general  rule ;  and  whether 
^e  lands  in  mortgage  devolve  on  the  heir  at  law 
as  haeres  natus  (i),  or  on  a  general  devisee  as 
hieres  Jactus  (c),  or  on  a  particular  devisee  (c?),  in 
either  case  the  personal  estate  must,  in  the  absence 
of  evidence  of  intention  to  the  contrary,  become  the' 
primary  fund,  and  exonerate  the  real  estate,  descend- 
ed,  or  devised,  from  the  debt. 

To  render  the  rule,  however;  applicable,  the  mort* 
gage  must  be  tlie  debt  of  the  party ;  if  it  is  not  his 


.  (i)  Cope  V.  Cope»  2  Salk  4A9.    Hovel  v.  P/ice,  1  Pr.  Woui. 
292. 
(c)  Lutkins  v.  Leigh>  For.  51s.    Gal  ton  v.  Hancock,  2  Atk.  496. 

-  {d)  Pockley  v.  Pockley,  2  Cb.  Ca.  84.    1  Vern.  36.    Johnson 
V.  Milksopp,  2  Vern.  112.  Et'ndeli  Atk.  4t)6. 
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debt,  there  is  no  ground  for  the  application  of  the 
rule.  In  a  very  recent  case  (a),  a  person  seised  of- 
an  estate  subject  to  a  mortgage  created  by  himself, 
devised  all  his  real  and  personal  estate  to  his  wife 
absolutely,  and  appointed  her  executrix.  The 
resid'iiary  personal  estate  wasi  more  than  sufficient 
to  discharge  the  mortgage,  which  was,  however^ 
continued  on  the  estate  during  the  life  of  the  widow, 
who  died  intestate,  leaving  her  brother  her  heir 
at  law.  Administration  de  bonis  non  to  the  effects  of 
the  husband,  and  also  administration  to  the  effects  of 
the  wife,  were  granted  to  the  defendants,  against  whom 
the  brother  filed  his  bill,  claiming  to  be  indemnified 
against  the  mortgage  out  of  the  personal  estate  of  the 
husband.  The  Vice-Chancellor  refused  his  clalm^ 
chiefly  on  the  ground,  that  although  the  residuary 
personal  estate  of  the  husband  had,  by  the  will,^ 
become  the  property  of  the  wife,  yet  the  debt  of 
her  husband  not  having  become  her  debt,  fier  heir 
at  law  had  no  claim  to  be  indemnified  out  of 
her  personal  estate  against  the  debt  of  another 
person. 

Although  the  debt  be  not  originally  the  debt 
of  the  party,  yet  it  is  optional  in  him,  by  sufficient 
testimony  of  intention,  to  render  the  debt  his  own^  in 
which  case,  the  consequences  before  referred  to  will 
follow,  that  is,  his  per&onal  estate  will,  as  between  his 
real  and  personal  representatives,  become  pri'nutrily 
liable  to  discharge  the  debt. 


(a)  Scott  y.  Beecher;  5  Madd.  96. 
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The  report  books  contain  numerous  cases  founded 
on  the  distinctions  before  noticed;  we  shall  divide 
our  inquiry  on  this  subject  into  two  branches ;  firsts 
into  the  cases  in' which  no  doubt  has  arisen  as  to  the 
loan  being  the  proper  debt  of  the  party,  but  the 
question  has  been  whether  the  general  rule  before 
mentioned  was  under  the  circumstances  applicable  or 
not:  and»  secondly,into  the  cases  in  which  no  question 
was  made  as  to  the  application  of  the  rule,  but  the 
doubt  has  been  whether  the  loan  was  the  proper 
debt  of  the  party* 

As  to  the  first  branch  of  our  inquiry. — It  was  formerly 
held,. that  if  the  loan  was  admitted  to  be  the  debt  of 
the  party,  nothing  short  of  an  express  declaratton  of 
intention  to  the  contrary  (a)  would  discharge  the  per- 
sonal estate  from  being  the  primary  fund  for  its  dis- 
charge, and  very  able  judges  have  regretted  the  rule 
was  ever  departed  from  (6).  It  is  however  now  de- 
cided, that  the  intention  of  the  party  to  exempt  the 
personal  estate  from  the  onus  of  being  the  primaryfund 

ft 

for  the  payment  of  his  debts,  may  be  evinced  not  only 
by  direct  declaration,  but  also  by  implication  plain  (c). 
It  is  manifest^  this  decision  was  opening  the  door  to 
litigation ;  but  at  the  same  time  it  must  be  admitted. 


(a)  Fereyea  v.  Robinson,  Bunb.  301.  Et  vide  Duke  of  AncaS' 
ter  V.  Mayer,  1  6.  C.  C.  462.  and  Bootle  t.  Blundell,  1  Mer.  216. 

(i)  Vide  Watson  v.  Brickwood,  9  Ves.  453.  Bootle  r.  Blundell, 
Ancaster  v.  Mayer,  supra, 

(c)  Ubitupra. 
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that  it  does  not  seem  easy  to  advance  any  substantial 
reason  wherefore  equity  should  refuse  its  assistance 
in  the  one  case  rather  than  in  the  other;  for  a 
direct  declaration  is  nothing  more  than  an  indica- 
tion of  intention^  and  if  such  an  intention  be  in- 
dicated on  the  face  of  the  instrument,  although  not 
in  direct  terms,  yet  a  refusal  of  the  aid  of  equity 
would  apparently  be  a  sacrifice  of  the  rights  of  parties 
to  a  mere  form  of  words. 

It  has  been  also  urged  (a),  that,  admitting  an  indi-* 
dication  plain  to  be  sufficient,  yet  the  intention  must 
be  so  manifest  as  to  be  clear  to  any  person  of  plain 
and  ordinary  capacity,  not  possessed  of  technical  legal 
knowledge.  This^  however,  was  denied  by  Lord 
Eldon,  who  concurred  in  (pinion  with  the  Master  of 
the  Rolls,  in  Brummel  v.  Prothero  (i),  that  the  in-* 
dication  of  intention  will  be  sufficient  if  it  satisfies  the 
mind^of  the  judge  deciding  upon  the  case(c). 

It  is  evident  that  cases  of  the  kind  under  con* 
sideration  must  greatly  depend  on  the  particular 
circumstances  of  each  individual  instance,  and  it  is 
difficult  to  extract  from  them  any  general  principles 
for  our  guide  in  other  instances. 


(«)  Vide  Argumenlt  of  Counsel  in  Bootle  v.  .BlundeU,  1  Mer^ 
207,  208. 

(A)SVes-113. 

(c)  Bootle  V.  Blundell,  xupra« 
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In  some  of  the  earlier  cases,  evidence  dehors  the 
will  was  received  to  shew  the  testator's  intention  {d)». 
But  on  this  point  Lord  Eldon  ha§  expressed  his 
clear  opinion  (&),  that  with  regard  to  circumstances 
dehors  the  will^  which  have  been  sometimes  called  in 
to  assist  in  explaining  it»  such  as  the  respective 
amount  of  the  real  and  personal  estate,  the  greater 
or  less  degree  of  personal  favor  which  the  testator 
may  be  presumed  to  have  entertained  towards  this  or 
that  object  of  his  bounty,  and  others  of  that  nature, 
they  ought  all  to  be  set  aside  in  the  consideration  of 
a  question  depending  oo  a  will,  such  a  q^teation 
being  fit  to  be  decided  only  by  an  es<mination  qf  the 
whole  wiU  taken  together. 

» 

It  may  be  deduced  from  the  a4}udged  cases,  that 
it  is  not  sufficient  for  a  testator  to  shew  an  inteotioq 
to  charge  his  real  estate  with  the  payment  of  biis  debt^ 
whether  by  a  trust  for  s^e,  limiUng  a  term,  or  simply 
charging  the  estate;  he  must  shew  an  intenUpn  U> 
exempt  his  personal  estate  (c)«    In  this,  a  diatinc^ 

ttf)B&mfield  v.  Windham,  ^re.  Cfa.  101.  Vide  Stapleton  t. 
Colville,  For.  202- 

{h)  1  Mer.  216«  et  vide  Lord  Inciiiquin  v,  French,  1  Cox.  9 
Ainb.  33.  I  was.  83.    Andrews  y.  Ernmot,  2  R  C  C.S03.  . 

(c)  Dolman  v.  Smith,  Pre.  Ch.  ^6.  French  v.  Chichester,  2 
Vem.  568.  Stapleton  ▼•  Colville,  For.  202.  Haslewood  v.  Pope, 
8  P.  Wms.  S25.  Fereyes  v.  Robinson,  Bunb.  302.  Walker  v. 
Jackson,  2  Atk«  625.  Bridgman  v.Poye,  3  Atk.  202.  Inchiquin 
V.  French,  supra.  Samwell  v.  Wake,  1  B.  C.  C,  144?.  AWridge 
V.  Lord  Wallscourt,  1  Ball  &  Beatty,  312.  Watson  v.  Brickwood*  9 
Ves.  44«7.  Tait  v.  Northwick,  4  Ves.  816.  Tower  v.  Lord  Rods, 
18  Ves.  132.    Bootle  v.  Blundell,  iupra. 
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tion  may  arise  in  the  case  of  a  testator  directing" 
a  particular  debt  to  be  paid  out  of  a  particular  por- 
tion of  the  real  estate^  a  circumstance  affording,  as  the 
late  Master  of  the  Rolls  observed,  a  very  different 
inference  from  a  devise  to  sell  for  payment  of  ali 
debts,  which  evinces  nothing  more  than  an  intention 
that  all  the  debts  shall  be  paid,  and  the  real  estate, 
if  that  is  necessary^  applied,  but  will  not  exonerate 
the  personal  estate  {a). 

Lord  Eldon  has  justly  observed  (5},  that  on  a  com- 
parison of  all  the  cases  that  have  arisen  on  the  sub* 
ject,  it  i»  scarcely  possible  to  find  any  two  in  whiclr 
the  Court  altogether  agrees  wHh  itself,  there  being 
scarcely  a  single  circumstance  that  is  considered  in 
one  case  as  a  ground  of  inference  in  favor  of  the  in- 
tention that  has  not  been  considered  in  other  casesr 
as  against  the  same  inference :  As  particular  eircum«< 
stances  have,  however,  been  allowed  by  different  j  udges 
to  have  more  or  less  weight  in  inducing.tbeir  inference 
of  the  testator's  intention  to  exempt  his  personal 
estate  from  the  payment  of  his  debts,  it  will  be  neces- 
sary for  us  to  advert  to  the  leading  features  of  the 
decided  cases  on  this  subject. 

The  strongest  inference  against  the  claim  of  ex- 


(a)  Hancox  v.  Abbey,  11  Ves.  186.    Et  vide  Walker  y.  Fholk^ 
cited  1  Cox.  5. 
(i)  1  Men  219* 
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emption  of  the  personal  estate,  appears  to  be  the  cif" 
cumstance  of  its  falling  to  the  executor  for  his  benefit^ 
virtute  officii  (a),  or  in  an  instance  of  the  gifl,  of  the 
personal  estate  to  the  executor  as  a  legacy^  and  the 
appointment  of  him  to  be  executor,  being  in  one  and 
the  same  sentence(&)  ^  but  the  converse  of  the  pro«> 
position  above  stated,  i.  e.  the  gift  of  the  legacy,  and 
the  appointment  of  the  legatee  to  be  executor,  being 
in  distinct  sentences^  will  not  of  itself  a£R>rd  an  in^ 
ference  £>r  the  exemption  of  the  personal  estate  (c). 
Gases  are,  however,  to  be  found,  in  which  the  exe- 
cutor has  been  held  to  take  the  personal  estate,  or 
residue  of  perronid  estate^  as  a  specific  legacy  exempt 
from  the  payment  of  debt8# 

In  one  particular  case  (cQ,  a  decision  to  that  efiect 
was  made  by  Lord  Hardwicke,  which  has  not  received 
the  approbation  of  succeeding  judges^  In  that  in^- 
stance  a  testator  willed  that  all  his  estate  in  the 
countjr  of  Lincoln  should  be  sold  as  soon  as  his 
executrixes  conveniently  could,  for  payment  of  bis 


(a)  Grey  v*  Grey,  1  Ch.  Ca.  296.  Mead  v.  Hide,  2  Vern.  120. 
Gray  ▼•  Minnethorpe^  5  Yes.  Jud.  106. 

{li)  Cutler  ▼•  Cozeter^  2  Vem.  302.  BartoB  v.  Barton,  tUcf.  808. 
White  ▼•  White>  2  Vem.  48.  Anon.  2  Vent.  849.  Noke  v.  Darby, 
8  B.  P.  C.  290.  French  ▼•  Chichester,  2  Vem.  568.  Bromhall 
y.  Wflbraham,  For.  274. 

(c)  Hall  V.  Brooker,  Gilb.  Rep.  78. 

{d)  Walker  t.  Jackson^  2  Atk.  624. 
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JfiwfUI  ddbts  and  legacies^  and  funeral  expeose^ ;  and 
i»fter  giving  several  legacies,  he  appointed  Emma 
Marshal  and  Dorothy  Dupre,  joint  executrixes,  but 
made  jno  express  dispoeition  of  the  residue  of  his  per- 
aoaal  estate*  By  a  codicil  he  gave  to  his  executrixes 
all  bis  personal  estate  not  before  devised.  Lord  Hard** 
wicke  bald  they  took  the  personal  estate  exempt  from 
<iebt(i,  OQ  tbe  grcuiid  of  the  direct  bequest  to  the 
jaxe^trixes:  a  circumstance  which,  Lord  Thurlow 
ebservedy  haa  been  considered  by  other  judges  as 
affi>rding  a  contrary  conclusion  (^) }  and  in  which 
condusion.  Lord  Northiogton,  in  Stephenson  v. 
Heatbcote  ((),  and  Lord  Eldon,  in  Bootle  v.  Bkin* 
dell  (c),  seem  to  have  coincided* 

The  cireomstance  of  the  same  persons  being  ap-* 
pointed  trustees  and  executors  bos  had  considerable 
weight  in  inducing  judges  to  draw  an  inference  that 
the  personal  estate  is  not  to  be  exempted  (d)  ;  and 
Lprd  4Jvanley  has  remarked  (e),  that  the  circum- 
stance of  the  trustees  not  being  the  executors,  affords 
a  strong  inference  as  to  the  real  intention,  and  is  al- 


(a)  AncaBter  v.  Mayer,  siq)ra. 
(*)  Cited  1  B.  C.  C.  458. 

(c)  1  Mer.  92S. 

(d)  Polman  v.  Smith,  Free,  in  Ch.  456.  Et  vide  Stephensoo  ▼« 
Heathcote,  cited  1  B.  C.  C.  458.  Ancaster  v.  Mayer,  supra. 
Bootle  y.  Blundeil,  1  Mer.  280. 

(e)  8  Ves.  108. 
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ways  favorable  to  the  exemption  of  the  personal 
estate. 

The  gift  of  the  whole  personal  estate  has  been  con- 
sidered as  &vorable  to  the  inference  of  the  bequest 
being  intended  to  be  exempt  from  the  payment  of 
debts ;  and  evidence  dehors  the  will  has  in  some  of 
the  early  caseii  been  admitted  to  shew  that  the 
fund,  if  applied  in  payment  of  debts,  would  be  eXi* 
faausted  (a). 

.  A  bequest  of  a  re^due  has  always  been  considered 
unfavorably  to  the  claim  of  exemption  (6).  But 
a  distinction  has  been  drawn  in  cases  in  which  tba 
f  eeidue  has  been  immediately  preceded  by  an  enume* 
ration  of  specific  articles,  not  likely  to  be  intended 
by  the  testator  to  be  sold  (c) ;  and  also  in  cases  in 
Irhich  the  tesidne  has  been  considered  as  not  mean- 
ing  the  residue  after  satisfaction  of  debts,  &c.,  but 
the  residue  of  the  personal  estate  before  specifically 
bequeathed  (d)  ^  and  in  all  cases  in  which,  from  cir<» 


(a)  Bamfield  v.  Wyndham,  Free*  Ch.  101.  Walnwright  t, 
Bendlowes,  i  Vern.  718.  Kynaston  v.  Kynaston,  cited  1  B.  C  C# 
467.     Heath  v.  Heath,  2  P.  Wras.  366. 

(b)  Lord  Inchiquin  v.  French,  1  Cox.  1.  FhDips  v.  Fhilips,  2  B« 
{:.  C.  293.    Stephenson  ▼.  Heathcote,  cited  1  B.  C  C.  458. 

(c)  Adams  v.  Meyrick,  1  Eq«  Ca.  Ab.  271*  Braidnox  y.  Grat« 
wich,  cited  3  F.  Wms.  325. 

(d)  Attorney-General  v,  Barkham,  cited  For.  206..  Adams  n 
Meyrick,  supra.  Anderton  v.  Cook,  cited  1  B.  C»  C.  456.  Waise 
V.  Whitfield,  2  £q.  Ca.  Ab.  374.  Walker  ▼.  Jacksgo,  2  Atk.  624. 
Staple  ton  V.  ColviJU,  For.  201. 
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cumstances,  it  can  be  considered  as  specific,  it  wiH 
be  exempted. 

The  circumstance  of  the  possession  of  the  real  and 
personal  estate  accruing  to  one  and  the  same  person, 
j»  €.  of  the  real  estate  charged  with  debts  being 
limited  in  strict  settlement,  and  the  personal  estate 
being  given  to  the  same  person  who  is  entitled  to  the 
possession  of  the  real,  so  that  the  personal  estate  is 
made  to  accrue  to  the  real,  has  been  differently  con- 
sidered by  different  judges.  The  better  opinioo  is^ 
that  as  a  testator  could  not  intend  that  his  settled 
fiimily  estate  should  be  burthened  with  debts,  and  his 
personal  estate  be  given  away,  discharged  from  debts^ 
to  be  squandered  and  dissipated,  he  must  have  meant 
that  his  personal  estate  should  not  be  exempt  (a). 

If  a  fanst  for  sale  is  created  out  and  out,  and 
the  general  personal  estate  is  left  to  devolve  on  die 
eaecutor^  the  legatee  of  the  surplus  money  to  arise 
from  the  sale  of  the  devised  estate  has  a  right  to 
call  on  the  general  fund  for  its  indemnity  (6) ;  but 
if  the  general  personal  fund  is  given  to  a  stranger, 
the  presumption  of  intention  will  incline  in  favor  of 
its  exemption  (c). 


(a)  Dolnian  v.  Smith,  Pr.  Ch.  i^.  Haslewood  v.  Pope,  8  P. 
Wmg.  S23.    Harewood  v.  Child,  cited  For.  204. 

(J)  Gray  v.  Minnethorpe,  3  Ves.  105. 

(c)  Wainwright  v.  Bendlowes,  Pre.  Ch.  4'51.  Wfcbb  ▼.  Jonev, 
%  B«  C.  C.  60.    Holliday  v.  Bowman,  cited  I  B.  C.  C.  145, 
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It  seems  that  the  omission  to  charge  ^nero/ ex- 
penses  on  the  real  estate,  is  a  circumstance  of  Isome 
weight,  to  shew  that  the  personal  estate  is  not  to  be  ex- 
empt, because  funeral  expenses  are  the  first  charge  on 
that  fund(a),and  also  because  it  shews  that  the  testator 
intends  the  personal  estate  to  be  charged  beyond  the 
particular  legacies  or  charges  mentioned  in  the  will, 
and  being  once  broken  in  upon,  the  argument  of  its 
being  specific  is  destroyed  (i). 

Several  modern  cases  on  this  subject  having  oc* 
curred,  it  may  be  proper  to  notice  the  particular 
circumstances  attending  each. 

In  the  case  of  Burton  v.  Knowlton(c),  the  real 
estate  was  devised  to  two  trustees  upon  trust  to  sell^ 
an(l  thereout,  pay  all  mortgages  and  incumbranciss, 
and  all  other  debts  and  funeral  expenses,  and  invest 
the  residue  in  stock,  and  pay  the  rents  and  profits  of 
the  lands  unsold,  and  the  annual  income  of  the  money 
ansing  from  the  sale,  after  payment  of  debts,  to  J. 
Welch  for  life,  and  after  his  decease  to  convey  and 
assign  the  real  estate  and  the  produce  thereof  not 
sold  or  applied,  to  the  heirs  or  heir  at  law  of  William 
Cockell.  The  Executrix  then  bequeathed  several 
specific  and  pecuniary  legacies,  and  gave  if  200  to  be 


(a)  Burton  v.  Knowlton,  3  Yes*  107* 

(b)  Vide  Brydges  t.  PhDips^  infrfu 

(c)  Supra 
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paid  by  the  trastees  after  the  decease  of  J.  Welch,  as 
he  should  appoint;  and  all  the  rest  and  residue  of  her 
personal  estate,  not  before  specifically  bequeathed, 
she  gave  to  J.  Welch ,  in  trust  as  she  should  appoint, 
and  in  de&ult  of  appointment,  in  trust  for  himself, 
and  she  i^pointed  him  executor.  She  died  without 
making  any  appointment,  and  the  Master  of  the 
Rolls  decided  the  personal  estate  was  exempt. 

In  a  case  (a)  decided  nearly  at  the  same  time  and 
by  the  same  judge,  the  real  estate  was  devised  to  a 
trustee,  in  tiust,  in  the  first  place,  to  pay  all  the 
testator^s  debts  and  subject  thereto,  in  strict  settle- 
ment; and  he  gave  all  his  personal  estate  to  his 
brother,  £•  Blewitt,  who  was  one  of  the  devisees 
pf  the  real  estate ;  and  appointed  him  executor.  It 
was  decided  the  personal  estate  was  not  cxentpt.^ 

In  Tait  v.  Lord  Northwick  (A),  the  testator  devised 
all  his  newly  purclKised  real  estate  to  trustees,  upon 
the  mist  declared  by  certain  indentures  of  convey- 
ance of  other  estates  for  the  payment  of  particular 
debts,  and  subject  to  such  trusts  then  in  trust 
to  sell  and  pay  all  other  debts  whatsoever,  and 
duls^t  thereto  to  the  like  uses  as  were  declared  in 
the  indentures  of  the  other  estates«  He  gave  a  pe^ 
cuniary  legacy  to  his  executors,  and  bequeathed 
all  the  rest  and  residue  of  his  personal  estate  to 
his  two  sisters,  and  appointed  two  of  the  trustees 


(a)  BriHMmd  v.  Protheroe,  3  Ves.  111. 
(«)  4f  Ves.  816. 
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executors.     It  was  decided  the  personal  estate  was 
not  exempt* 

In  a  subsequent  case(a),  the  will  commenced  with  a 
direction  that  all  the  testator's  just  debts  and  funeral 
and  testamentary  expenses  should  in  the  first  place 
be  paid,  which  direction  was  'of  itself  sufficient  to 
charge  the  real  estate  subsequently  devised  (&).  The 
testator  then  gave  certain  specific  legacies,  and  devised 
and  bequeathed  all  his  messuages  and  lands,  and  mo* 
nies  in  the  funds  to  William  and  Henry  Hartley, 
their  heirs,  executors,  &c.,  in  trust,  out  of  the  rents,' 
dividends,  &c.  to  pay  all  his  just  debts  and  funeral 
and  testamentary  expenses,  and  the  several  legacies 
thereinafter  mentioned.  He  then  gave  certain  pecu- 
niary legacies,  and  an  annuity  of  SOO/.  to  be  paid  out 
6f  the  rents  and  dividends  to  his  wife  for  life,  and 
the  residue  of  the  rents  and  dividends  he  direct- 
ed should  be  paid  to  his  daughter,  until  his  grand- 
daughter attained  twenty-one,  or  married  :  and  then 
he  directed  the  trustees  out  of  the  rents  and  divi- 
dends, to  pay  his  grand-daughter  SOO^  a  year,  for  her 
life,  and  to  pay  the  residue  to  his  daughter  for  life, 
and  after  her  decease  he  gave  and  devised  all  his 
said  messuages  and  lands  and  monies  in  the  funds  to 

his  grand-daughter;  her  heirs,  executors,  &c.  He  then* 
directed  that  his  leasehold  estate  should  not  be  sold, 
and  all  the  rest  and  residue  of  his  real  and  personal 


(fl)  Hartley  v;  Hurle,  5  Ves.  540. 

\h)  WUlianis  v,  Chitty,  S  Yes.  Jun.  545.  Shallcross  v.  Finden, 
ihii^  7S8.  KLog  y.  Denison>  1  V.  and  B.  274,  t%  vide.  Keeling  v* 
Brown,  5  Ves.  S59« 

II 


4*70  Out  qf  what  Fund  the         [Book  V« 

estate^  not  by  him  otherwise  given  or  disposed  of^  he 
gave  to  his  daughter,  her  heirs,  executors,  &€.,  and  ap« 
pointed  her,  with  the  trustees,  executors.  It  was  held 
the  personal  estate  given  to  the  daughter  was  not 
exempt 

In  the  ease  of  Brydges  v.  Phillips  (a),  the  testator 
devised  all  his  real  estates  not  included  in  his  mar- 
riage settlement,  or  which  had  not  since  been  pur-' 
chased  by  him,  to  trustees,  upon  trust  to  sell,  and 
thereout  pay  all  his  just  debts,  (except  a  mortgage  on 
part  of  the  premises,  and  a  sum  of  40Q0/.  for  his  two 
sisters,  charged  on  his  settled  estates,)-  and  in  the 
next  place  pay  a  legacy  of  1000/.  to  his  half  sister,  with 
lawful  interest  from  the  decease  of  the  testator's  fa- 
ther, and  to  pay  a  legacy  of  4000/.  to  his  wife,  and 
all  the  residue  of  his  said  unsettled  estates,  and  alsa 
all  his  settled  estate,  in  case  there  should  be  a  failure 
of  his  issue  male,  he  devised  to  his  wife  for  life,  witb 
remainders  over.  He  then  bequeathed  part  of  his 
person^  estate  as  heir-looms,  and  gave  to  his  father 
an  annuity,  which  he  charged  on  his  unsettled  estates. 
He  then  gave  several  pecuniary  legacies^  all  which 
he  directed  should  be  paid  out  of  his  personal 
estate,  (except  the  part  given  for  heir-looms,)  and 
all  the  rest  and  residue  of  his  personal  estate,  except 
as  aforesaid,  he  gave  to  his  wife,  whom  he  ap- 
pointed executrix  with  the  trustees.  An  observation 
made  by  the  Master  of  the  Rolls  in  this  case,  is  deserv- 


(a)  6  Ves.  Jun.  567. 
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ing  attention,  viz.  that  legacies  having  no  existence 
but  by  the  will,  must  come  out  of  the  fund  the  testator 
points  out;  but  debts  have  a  separate  and  independent 
existefnce.     He  also  noticed  there  being  no  provision 
made  for  Jiineral  ej^penses  out  of  the  real  estate,  on 
which  however  he  did  not  seem  to  put  much  stress, 
but  said,he  thought  the  omission  had  of  late  had  full  as 
much  weight  as  was   due    to  it. — ^^  Perhaps  it  is 
true,''  he  remarked,  *^  as  has  been  stated  from  Lord 
Hardwicke,  that  it  is  more  a  phrase  of  form,  than 
indicating  a  settled  intention,  and  that  either  the* 
insertion  or  omission  of  it  means  little.    But  (he  con- 
tinued) it  is  argued,  that  wherever  the  personal  estate 
is  taken  to  be  exempted  (whether  the  whole  personal 
estate,  or  the  residue  after  charges)  it  is  taken  as  a 
specific  legacy ;  and,  if  it  is  once  broken  in  upon,  how 
is  it  liable  to  one  charge  and  not  to  another  ?     You 
oppose  the  construction  that  it  is  subject  only  to  par- 
ticular legacies,  by  shewing  there  is  something  else 
that  must  come  out  of  it.    In  that  way  the*  argument 
is  applied  from  the  omission  to  provide  for  funeral 
expenses,  and  that  is  the  only  way  in  whicli  it  has  ap- 
plication ;  for  I  do  not  think  there  is  much  inference 
from  it  as  to  the  intention.''     He  ultimately  decided 
the  personal  estate  was  not  exempt.     The  Master  of 
the  Rolls  noticed  in  this  case,  that  the  trustees  and 
executors  were  not  wholly  the  same  persons  ;  where 
they  have  been  the  same,  he  remarked,  that  circum- 
stance has  been  used  against  the  exoneration.    In. 
this  will,  he  observed,  two  of  the  executors  are  trus- 
tees ;  but  then  the  wife  is  added.  \ 

Il2 
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In  WatsoD  V.  Brickwood  (a),  a  testator 
his  freehold  and  some   renewable   leasehold  estates 
to  W.  St.  Quintin,  his  heirs,  executors,  &c.  to  cer- 
tain uses  in  strict  settlement ;  he  then  gave  to  his 
nieces  several  legacies  in  bbnk,  and  directed  them 
to  be  paid  at  the  end  of  twelve  months  after  his 
decease  by  his  executor.     He  then  bequeathed  to 
his  nephew  William  Wood,  (who  was  Ae first  tenant 
for  Ufe  qfthe  real  estate j)  all  his  personal  estate,  he 
paying  thereout  all  legacies,  funeral  expenses,  and 
simple  contract  debts;  and  reciting  that  he  had,  at 
different  times,  borrowed  money  on  mortgage  and 
bond^  to  enable  him  to  purchase  part  of  the  estates, 
and  being  minded  that  the  whole  should  be  dis- 
charged in  equal  proportions  by  the  tenants  for  life, 
as  they  should  respectively  become  entitled  to  his  es- 
tates, he  directed  that  so  much  as  each  tenant  for  life 
in  possession  should  discharge,  and  their  respective 
expenses  in  protecting  his  leasehold  estates,  and  a 
due  proportion  of  any  of  the  two  last  fines  for  renewal 
of  the  leases,  should  be  a  debt  and  charge  against  the 
whole  of  such  estate  in  favour  of  such  person :  and 
he  directed,  the  next  taker  of  the  estates  to  repay 
such  sums  of  money  as  his  predecessor  should  have 
so  paid  off,  deducting  the  due  share  of  such  preced- 
ing takei;;  and  the  same  course  to  be  used  by  each 
of  the  takers  in  succession,  before  such  next  taker 
could  have  any  benefit  under  his  will;  and  he  appoint- 
ed William  Wood  sole  executor.  By  a  codicil,  the  tes- 
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tator  appointed  John  Birkwood  trustee  of  his  will,  in 
•  the  place  of  St.  .Quintin,  and  authorized  him,  in 
order  to  raise  money  for  payment  of  all  his  debts 
and  legacies,  to  mortgage  a  competent  part  of  the 
settled  estates.  The  executor  contended  the  personal 
estate  was  exonerated  from  the  debtsj  or  at  least  sub- 
ject only  to  the  simple  contract  debts.  But  the  Master 
of  the  Rolls  held  there  was  no  ejconeration  of  the  per- 
3onal  estate. 

In  Hancox  v.  Abbey  (a),  the  testator  devised  his 
real  estate  to  trustees,  upon  trust,  to  sell  so  much  as 
would  be  necessary  for  discharging  a  mortgage  dejbt 
due  on  part  of  his  estate,  and  for  raising  the  sum  of 
20(X)/.  for  his  two  daughters,  and  subject  thereto,  in 
trusty  for  his  wife  for  life,  with  remainder  to  his  two 
daughters  in  fee ;  and  after  giving  some  pecuniary 
legacies,  he  bequeathed  the  residue  of  his  piersonal 
estate  not  otherwise  disposed  of  (afler  payment  of  all 
his  just  debts,  legacies,  and  funeral  expenses),  to  his 
wife  absolutely,  and  appointed  her  and  the  trustee 
executors.    The  question  was,  whether  the  mortgage 
debt  and  the  legacy  of  2000/.  were  payable  out  of  the 
personal  estate.     The  Master  of  the  Rolls  was  clear 
that  th6  legacy  was  specifically  charged  on  the  es- 
tate.   As  to  the  mortgage,  he  admitted,  that  a  devise 
to  sell  for  payment  of  all  debts  was  not  an  exon- 
eration of  the .  personal  estate,  for  it  shewed  nothing 
more  tkan  an  intention,  that  all  the  debts  should  be 


(a)  11  Ves.  Jun.  179i 
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paid,  and  that  the  real  estate,  if  necessary,  should 
be  applied  for  that  purpose  ;  but  a  direction  to  apply 
a  particular  p'ortion  of  the  real  estate  for  the  pay- 
ment of  one  particular  debt  afforded  a  very  different 
inference,  and  he  decreed  that  the  personal  estate 
ought  to  be  exempted. 

In  the  cas^  of  Aldridge  v.  Lord  Wallscourt(a),  the 
facts  simply  were,  that  the  testator  devised  his  lands 
(subject  to  his  debts,  funeral  expenses,  and  the  por- 
tions afterwards  charged  for  his  daughters  ^nd  grand- 
daughters), to  trustees  on  certain  trusts,  and  after 
limiting  the  estate  to  several  persons,  he  directed  the 
trustees,  by  sale  or  mortgage,  or  out  of  the  rents  of 
his  lands,  to  raise  the  portions  therein  mentioned, 
and  appointed  his  son  executor,  and  bequeathed  to 
him  all  his  personal  estate  for  such,  purpose  as  the 
testator  should  appoint ;  and  by  a  codijcil  he  ap- 
pointed the  personal  estate  to  one  of  his  daughters 
absolutely.  It  was  contended  the  personal  estate  was 
exempted  from  payment  of  debts ;  but  Lord  Chan- 
cellor Manners  decreed  the  pergonal  estate  was  the 
primary  fund. 

In  Tower  v.  Lord  Rous  (A),  a  testator  devised  his 
real  estate  (sul)ject  to  such  mortgages  and  other  in- 
cumbrances as  affected  the  same,  and  to  the  pay- 
ment of  his  debts  and  legacies),  to  trustees  for  1000 
years,  in  trust,  to  raise  1000/.  for  his  eldest  daughter 


(a)  1  Ball  V.  Beatty,  312.  ^ed  vide  Burton  v.  Knqwlton,  supra.  , 
(6)  18  Vcs.  Jun.  132. 
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and  to  sell  certain  parts  of  his  real  estate,  in  order  to 
pay  off  and  discharge  the  mortgagesand  incumbrances 
on  any  of  his  estates,  and  all  his  debts  (a?),  and  legacies, 
and  subject  to  the  term  of  1000  years,  to  his  first  and 
other  sons  in  strict  settlement ;  and  after  giving  a 
pecuniary,  and  some  specific  legacies,  he  bequeathed 
"the  residue  of  his  |)ersonaI  estate  to  such  one  of  his 
sons  as  should  be  his  eldest  son  at  the  time  of  his 
decease,  and  entitled  to  the  possession  of  the  estates 
under  the  will.  By  a  codicil  he  gave  part  of  his  per- 
gonal estate  as  heir  looms,  and  by  another  codicil  he 
gave  catain  pecuniary  legacies.  The  eldest  son 
claimed  the  resid^ae  of  the  personal  estate  not  speci- 
fically bequeathed, discharged  from  debts  andlegacies. 
The  Master  of  the  Rolls  observed,  it  was  admitted  the 
funeral  and  testamentary  expenses  must  be  paid  out 
of  the  personal  estate,  affording  the  inference,  that 
the  testator  did  not  mean  to  give  his  personal  estate 
as  a  specific  bequest ;  and  he  decreed  the  personal 
estate  was  not  exempt.  In  this  case,  the  Master  of 
the  Rolls  is  reported  to  have  observed,  that  the  cir- 
cumstance of  the  residuary  legatee  being  the  first 
taker  of  the  real  estate,  had  been  sometimes  held  a 
ground  for  exempting  tlie  personal  estate  ;  we  have 
however  seen,  that  the  circumstance  alluded  has  ge- 
nerally* produced  a  contrary  effect,  in  which  light 
it  was  considered  by  Lord  £ldon  in  the  case  we  are 
about  to  notice. 


(tf )  Fide  Hancox  v.  Abbey,  supra  ;  and  note  the  difference. 
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.  Id  Bootle  v.  Blundeli  (a),  many  of  the  circum- 
stances concurred  which  had  passed  under  considera- 
tion in  the  prior  cases.  The  will  commenced  with 
general  directions  that  the  testator's  funeral  expenses 
should  be  paid.  He  then  gave  to  his  son  and  two 
daughters,  legacies  of  3000/.  each ;  and  directed  that 
his  Jiineral  expenses^  and  the  said  legacies  should  be 
.  paid  out  of  such  monies  as  he  should  have  by  him 
at  the  time  of  his  death  at  Ince  or  in  the  Liverpool 
Bank,  or  should  be  due  to  him  from  the  corporation 
of  Liverpool,  and  out  of  such  rents  and  fines  as 
should  be  then  due  to  him  ;  and  he  gave  the  surplus 
of  that  fund  to  his  said  son  and  two  daughters.  He 
then  devised  certain  estates,  at  Lostock,  to  trustees, 
for  five  hundred  years,  upon  trust,  out  of  the  rents 
and  prqfitSy  to  raise  money  for  payments  of  debts j  and 
all  such  annuities  and  legacies  as  were  thereafter 
mentioned ;  and  amongst  the  rest  SOO/.  to  his  trus- 
tees ;  and  he  charged  the  expences  of  his  trustees 
and  executors  on  those  estates ;  and  subject  to  the 
term,  devised  those  estates  to  his  two  daughters, 
in  undivided  moieties,  in  strict  settlement ;  and  gave 
out  of  the  rents  a  legacy  of  300/.  to  any  future  trustees. 
He  then  devised  his  Lydiate  estate  to  his  son  for 
life,  with  remainders  over  in  strict  settlement,  and 
gave  his  pictures,  statues,  and  marbles,  as  heir-looms, 
to  go  with  the  last  mentioned  estates ;  but  he  request- 
ed that  no  servant  might  be  allowed  to  take  any 
pferquisite  for  shewing  them.  He  gave  his  housekeeper 


(a)  1  Mer.l9S. 
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certain  specific  articles^  which  he  directed  to  be  re- 
moved at  the  expense  of  his  personal  estate;  and 
then  gave  to  his  son  the  furniture  of  his  house,  his 
wines,  horses,  cattle,  and  carriages,  plate,  and  other 
his  goods  and  chattels,  and  personal  estate,  not  therein^ 
before  by  him  specifically  disposed  qf^  or  which  might 
be  thereafter  disposed  of  by  him,  and  appointed 
the  trustees  executors.  By  a  codicil,  he  devised  to 
the  same  trustees  a  term  of  1000  years  in  th^e  Lydiate 
estate,  in  trust,  to  raise  any  sums  of  money  they 
might  expend  in  suppot[ting  the  will. 

By  a  decree  made  by  the  Lord  Chancellor,  in 
April  1815,  the  legacies  of.  SOOO/L,  and  the  Juneral 
expenses  were  declared  to  be  specific  charges  on  the 
monies  at  Ince,  or  in  the  Liverpool  Bank  at  the  tes- 
tator's death,  or  due  to  him  firom  the  corporation  of 
Liverpool,  or  for  rents  or  fines,  and  that  the  surplus 
of  that  fund  was  a  speckle  bequest  to  the  son  and  two 
daughters :  That  the  bequest  of  furniture,  &c.,  and 
other   personal  estate,  not  specifically  disposed  of, 
was  not  to  be  considered  a  specific  bequest  to  the 
son  of  those  several  articles,  but  formed  part  of  the 
general  residue ;  and  that  the  personal  estate,  not  spe- 
cifically disposed  of,  was  the  primary  fund  for  payment 
of  debts,  and  the  term  of  five  hundred  years  an  aux- 
iliary fund,  to  make  good  the  deficiency.    It  was  now 
moved,  that  the  minutes  should  be  altered,  by  de- 
claring the  term  of  five  hundred  years  the  primary 
fund,  in  exoneration  of  the  personal  estate. 

AU  the  circumstances  in  the  case  were  separately 
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considered  by  the  Chancellor.  He  first  remarked  on 
ih%  same  persons  being  trustees  and  esecutorSy  which 
had  been  called  by  some  judges  a  circumstance 
shewing  the  intention  not  to  exempt  the  personal 
estate;  but  his  Lordship  said,  that,  on  the  contrary, 
whether  it  was  or  was  not  such  a  circumstance,  de- 
pended entirely  upon  the  context;  and  if  he  could 
discover  through  the  whole  will  an  anxious  discrimi- 
nation between  the  two  characters  in  which  they 
were  to  take ;  if  he  could  trace  an  extreme  caution, 
that  all  their  costs  contained  in  the  character  of  ex- 
ecutors were  to  be  paid  to  them,  not  as  executors, 
but  as  trustees  of  the  real  estate,  then  he  must  con- 
clude, that  in  a  will  so  constituted,  the  inference  of 
intention  arising  out  of  the  union  of  character  failed 
by  reason  of  a  stronger  inference  of  a  contrary  in- 
tention. He  next  remarked 4  that  some  judges  had 
considered  a  direction  that  the  Juneral  ea^penses  should 
be  p^d  out  of  ,the  real  estate,  a  strong  circumstance 
to  exonerate  the  personal,  because  it  was  not  reason- 
able to  suppose  the  testator  could  have  meant  to 
exempt  it  from  that  which  is  the  primary  charge  upon 
it,  and  yet  le^ve  it  subject,  in  all  other  respects,  to 
the  natural  course  of  law,  while  other  judges  had 
professed  not  to  see  much  in  that  argument,  and  that 
the  circumstance  went  no  further  in  meaning,  than 
it  did  in  words,  to  create  a  fund  for  one  particular 
class  of  expenditure.  All  these  supposed  positive 
inferences  then,  observed  his  Lordship,  amoimt  to  no 
more  than  this,  that  the  same  expressions  used  in 
one  will,  may  have  a  totally  different  effect  from  what 
they  would  have  in  another. 
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His  Lordship  then  went  through  a  review  of  the 
cases,  and  observed,  that  the  cases  of  Stephenson  v. 
Heathcote,  and  Ancaster  v,  Mayer,  furnish  the  con- 
current opinion  of  Lord  Northington  and  Lord 
Thurlow,  that  if  in  the  first  of  those  two  cases,  the  wife 
had  not  been  appointed  executrixy  she  would  have 
taken  the  personal  estate  exempt  from  the  payment 
of  debts.  He  also. expressed  his  opinion,  that  the  case 
of  Watson  v.  Brickwood  was  rightly  decided,  taking 
tlie  will  and  codicil  together. 

He  then  considered  the  facts  of  the  principal  case, 

and  remarked,  that  it  was  observable  the  testator 

throughout  the  will  never  used  the  term  executors  but 

with  reference  to  his  personal,  nor  the  term  trustees 

l3ut  with  reference  to  his  real  estates. ' 

He  next  noticed  the  fact  of  the  funeral  expensesbeing 
directed  to  be  paid  out  of  a  specific  fund,  although, 
generally  speaking,  the  personal  estate  constituted  a 
primary  fund  for  such  purpose.  He  then  adverted  to 
tlie  trusts  of  the  term  of  five  hundred  years,  viz.  out 
of  the  rents  and  profits  to  pay  debts,  and  the  lega- 
cies thereinafter  given,  observing,  that  the  legacies  to 
the  executors  could  only  be  payable  out  of  the  real 
estate,  a  circumstance  worthy  of  particular  attention. 
He  then  noticed,  that  it  was  evident  the  legacies  were 
to  be  raised  forthwith,  and  not  Out  of  annual  rents, 
and  it  was  a  fair  inference,  he  contended,  by  making 
a  provision  for  debts  and  legacies  in  one  clause,  they 
should  be  both  paid  in  the  same  way. 


N 


480  Oia  of  what  Fund  the         [Book  V. 

He  then  adverted  to  the  clause  charging  the  costs 
of  his  trustees  and  executors  on  the  Lostock  estate, 
and  remarked,  that  the  expenses  incurred  by  them 
in  the  performance  of  the  trusts  of  the  real  estate, 
could  not  be  charged  on  the  personal  estate;  and 
that  from  the  case  of  both  real  and  personal  estates 
being  blended,  it  was  a  strong  argument  the  testator 
intended  the  whole  should  be  a  charge  on  the  devised 
estate,  in  exoneration  of  the  personal. 

He  afterwards  observed  on  the  legacy  of  300/.  to 
future  trustees^  from  which  it  might  be  inferred,  that 
the  legacies  to  the  trustees  and  executors  were  -  given 
to  them  in  the  capacity  of  trustees. 

He  then  remarked  on  the  gift  of  the  pictures,  &c., 
as  heir-looms,  and  observed  that  the  view  with  which 
the  clause  was  introduced,  viz.  the  keeping  them  to- 
gether as  public  curiosities  sufficiently  accounted  for 
their beingset  aside  from  the  rest  of  thepersonal estate, 
without  resorting  to  the  supposition  that  it  was  merely 
to  exempt  them  from  the  payment  of  debts  and  1e« 
gacies,  to  which  it  would  then  follow  of  course  the 
remainder  of  the  personal  estate  was  meant  to  be  liable. 

He  then  considered  the  directions  in  the  will 
that  the  costs  of  removing  some  of  the  specific  lega- 
cies should  be  borne  out  of  the  personal  estate,  but 
said,  it  did  not  thence  follow,  as  had  been  argued, 
that  the  personal  estate  was  ta  be  subject  beyond 
that  charge  to  the  payment  of  debts  and  legacies. 


Chap.  III.]  M&rt^age  Debt  shall  he  discharged.   481 

He  then  proceeded  to  the  clauses  giving  to  the 
son  the  personal  estate,  not  specifically  disposed  of. 

He  first  noticed  the  distinction  taken  by  his  pre- 
decessors, between  a  residue  given  simply,  or  follow- 
ing an  enumeration  of  articles  constituting  items  of 
such  a  description  as  to  render  it  improbable  the 

•  •  » 

testator  meant  them  to  be  applied  in  payment  of 
debts,  which  he  thought  was  a  circumstance  deserving 
of  just  so  much  weight,  and  no  more,  as  any  indivi- 
dual judge  could  consider  it  &irly  entitled  to:  He  also 
noticed  the  circumstance  of  the  residuary  legatee 
being  also  tenant  for  life  of  the  devised  estates,  with 
remainder  oyer  to  his  children,  which  had  been  con- 
sidered as  a  reason  why  it  could  not  be  intended  he 
should  take  the  personal  estate,  exempted  from  debts, 
which  circumstance  his  lordship  thought  rnust  de- 
pend for  its  weight  on  a  consideration  of  the  whole 
will,  for  after  all,  he  observed,  the  question  was  not 
what  the  testator  really  meant,  (which  could  never 
be  ascertained)  but  what  he  had  authorized  the  Court 
to  say  probably  was  his  meaning.     He  then  observed 
on  the  words  *^  not  hereinbefore  specifically  bequeath*- 
ed,''  which  at  first  occurred  to  him  as  excluding  the 
idea  of  this  being  a  specific  bequest;  but  that  inference 
was  not  a  necessary  one,  for  the  expression  might  mean 
**  not  specifically  bequeathed  to  others.'*     He  then 
remarked  on  the  1000  years'  term  for  securing  the 
costs  of  his  trustees  and  executors  in  supporting  the 
will ;  And  on  all  these  grounds  declared,  that  after  all 
the  attention  he  bad  been  able  to  give  the  case,  he 
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felt  convinced  the  testator  did  Tiot  intend  his  personal 
estate  to  he  sidgect  to  debt$^ 


The  cases  we  have  been  considering  (a)  will  evince 
the  difficulty^  as  before  observed,  of  drawing  any 
general  rules  to  guide  our  judgment  in  questions 
which  arise  relative  to  the  exemption  of  the  personal 
from  its  liabilify  to  exonerate  the  real  estate  fiiom 
debts.    The  ground  taken  by  Lord  Eldon  seems  to 
be  this,  that  although  certain  circumstances  f  such  as 
the  trustees  and  the  executors  being  the  same,  or 
being  distinct  persons  y  the  bequest  of  the  personal 
estate  being  entire,  or  as  a  residue;  and,  if  the  latter^ 
its  following  immediately  an  enumeration  of  specific 
articles  not  likely  to  be  intended  by  the  testator  to 
be  sold  or  the  like,  may  have  more  of  less  weight  on 
the  mind  of  the  judge  deciding  the  question ;  yet  the 
presumption  arising  from  all  or  any  of  such  circum- 
stances, whether  for  or  against  the  exemption  of  the 
personal  estate,  is  open  to  be  rebutted  by  an  atten-^ 
tive  consideration  of  the  contents  of  the  whole  will; 
and  that  no  partfcular  circumstances  of  themselves 
are  of  such  sufficient  force  as  imperiously  to  require 
our  admission  of  the  intention  of  the  testator,  with- 
out being  subject  to  be  explained  or  rebutted  by 
other  parts  of  the  will.    -The  evidence  of  such  in- 
tention is,  however,  in  all  cases,  to  be  gathered  from 


(a)  See  also  1  Eden.  47|  note^  where  all  the  cases  on  this  sub- 
ject are  collected. 
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the  will  itself,  ,and  not  from  circumstanced  dehors 
the  will. 


In  applying  the  principle  of  the  primary  lia- 
bility of  the  personal  estate  for  the  payment  of 
debts  to  the  particular  case  of  mortgage,  it  is 
necessary  to  remark,  that  it  will  not  prevail  to 
the  prejudice  of  legatees,  whether  specific  (a)  or 
pecuniary  (6),  and  much  less  to  the  prejudice  of  cre^ 
ditors((?),  and  it  is  decided,  that  the  paraphernalia  of 
the  widow  is  also  exempted  (ji).  The  rule  is,  in  fact^ 
applicaUe  between  the  heir  and  devisee  on  the  one 
hand,and  the  executor  or  administrator  and  residuary 
legatees,  or  next  of  kin,  on  the  other,  but  not  as 
between  other  parties  j  and  therefore,  if  the  mortgage 
creditor  resorts  to  the  personal  estate,  and  by  such 
means  exhausts  the  fund,  the  other  creditors  and  the 
legatees  will  have  relief  in  equity  on  the  real  estate 
in  mortgage,  or,  in  other  words,  equity  will  marshal 
the  assets  for  their  benefit. 

The  mortgage  will  be  payable  out  of  the  personal 
estate  in  preference  to  the  customary  or  orphanage 
part  by  the  custom   of  London  (e),  and  to    the 


(a)  O'Neale  v.  Mead,  1  P-  Wme.  693. 

{b)  Davis  v.  Gardner,  2  P.  Wms.  190*  Rider  v.  Wager>  ibid.  335» 

(c)  Bartholomew  y.  May,  1  Atk.  487. 

(rf)  Tipping  V.  Tipping,  1  P.  Wms.  730. 

(e)  Ball  V.  BalK    Cited  in^Rl^er  v.  Wager,  supra. 
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inddows*    customary    moiety   in    the    province    of 
York  {a). 


After  the  personal  estate  is  exhaosted^it  is  ne- 
cessary to  consider  in  what  order  the  real  estate  may 
be  applicable  for  the  discharge  of  mortgage  debts. 

In  the  case  of  Serle  v.  St.  Eloy  (6)9  a  man  seised 
of  lands  in  fee  part  of  which  were  in  mortgage^  devised 
his  lands  in  mortgage  to  his  niece  (an  in&nt),  in 
fee,  sulgect  to  the  incumbrances  thereon.  He  then 
devised  other  lands  to  his  brother  in  fee,  subject  to 
the  payment  (^  debtSj  and  he  devised  the  residue  of 
his  real  and  personal  estate  to  Mr.  St.  Eloy,  in  trust 
to  sell  and  tfiereout  pay  his  debts  and  legacies,  and 
should  any  of  his  debts  remain  unpaid,  he  charged 
the  same  on  the  estate  devised  to  his  brother^  and 
appointed  Mr.  St.  Eloy  his  executor. 

The  infant,  by  her  bill,  submitted  to  pay  off  the 
mortgage.  The  Master  of  the  Rolls  said,  that  the  devise 
of  the  estatein  mortgzgBjSubject  to  the  incumbrancCyWas 
no  more  than  what  was  implied,  for  the  testator  could 
not  do  it  otherwise  ;  but  when  the  testator  devised 
other  estates  to  pay  his  debts,  this  must  be  intended 
aU  his  debtSj  and  consequently  the  debt  by  mortgage 
was  part  of  those  debts  which  were  to  be  paid  off 
out  of  the  money  arising  by  sale  of  the  trust  estate. 


(fl)  Pockley  v.  Pocldey,  1  Vera.  36- 
(b)  ^  P.  Wms.  886. 
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and  he  ordered  the  plaintiff  to  amend  her  bill.  On 
the  amended  bill  coming  on  to  be  heard,  the  Master 
of  the  Rolls  declared,  that  the  debts  and  legacies 
were  to  be  paid  out  of  the  personal  estate,  and  out  of 
the  real  estates  devised  to  St.  Eloy  and  the  testator^s 
brother^  and  that  the  mortgage  debt  was  to  be  taken 
as  o^ne  of  those  debts.  Against  this  decree,  the  brother 
appealed,  but  the  judgment  was  affirmed  by  Lord 
Chancellor  King. 

:  By  this .  case  several  important  points  w^re  deter- 
mined ;  first,  that  the  devisee  of  an  estate  in  mortgage 
has  a  right  to  call  on  an  estate  devised  for  payment 
ffdebts^  to  indemnify  him  (a).  Secondly,  that  he  has 
a  like  claim  on  estates  devised  charged  with  the  pay- 
ment of  debts.  And  thirdly,  that  it  does  not  lessen  his 
equity,  if  the  estate  in  mortgage  be  devised  sulgect 
to  incumbrances. 

In  a  subsequent  case  before  Lord  Hardwicke  (&), 
all  the  points  appear  to  have  arisen  which  occurred 
in  Serle  v.  St*  Eloy,  and  die  like  decree  was  made. 

A  question  next  arose  (c)  between  the  devisee  of 
the  estate  in  mortgiage  and  the  heir  at  lawy  in  respect 
of  an  estate  descended.    A  testator  devised  his  real 


(a)  Et  vidt  Tweedale  v.  Covei[itry,  1  B.  C.  C.  240.    Bateman 
T.  Bateman,  1  Atk.  42L  Howell  y.  Price,  1  P.  Wins.  291. 
{b)  Bartholomew  v.  May,  1  Atk.  4*S7. 
(c)  Oalton  y.  Hancock,  2  Atk.  424— 427* 
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estate  to  his  wife  in  fee ;  he  afterwards  purchased 
other  estates,  which  descended  on  his  heir  at  law  :  the 
devised  estate  was  in  mortgage,  and  the  question 
was,  whether  the  descended  estates  should  be  applied 
in  exoneration  of  the  devised  estate.  At  the  first 
hearing  of  the  cause  Lord  Hardwicke  thought  the 
devisee  must  take  cum  onere.  On  a  rehearing  his 
lordship  adjourned  the  ca^.  to  look  into  entries  of 
judgments  at  law  on  the  statute  of  fraudulent  devises, 
and  for  precedents  in  equity,  where  there  were  spe- 
cialty debts  and  mortgaged  estates  devised.  After  a 
twelvemonth's  delay  he  gave  an  elaborate  judgment. 
He  first  observed,  that  at  common  law  the  heir  could 
not  have  called  on  a  devisee  even  to  contribute  to- 
wards the  payment  of  specialties.  He  then  consi- 
dered the  effect  of  the  statute  of  fraudulent  devises, 
and  came  to  the  conclusion,  that  this  statute  was 
passed  for  the  benefit  of  creditors,  and  not  in  favour 
€ii  heirs  at  law.  He  next  noticed  the  decisions 
in  fayoiiT  of  the  devisee  of  the  mortgaged  estate  as 
against  the  personalty ;  and  afterwards  adverted  to 
the  case  of  Serle  v.  St.  E!oy,as  being  the  nearest  in 
point  to  the  present  case.  He  then  reversed  his  for- 
mer decree  in  toto,  and  directed  an  account  to  be 
taken  of  the  real  estate  descended  upon  the  heir, 
which  was  to  be  applied  in  exoneration  of  the  devised 
estate.  By  this  case  a  fourth,  point  was  decided,  viz. 
that  the  estate  descended  should  exonerate  the  mort' 
gaged  estate  devised.  And  the  like  will  be  the  case, 
if  the  testator  exempts  his  personal  estate  from  the 
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payment  of  delfts  and  devises  his  mortaged  estates 
tul^ect  to  incumbrances^  and  permits  other  part  of  his 
real  estate  to  descend  on  his  heir  at  law  (a). 

The  last  mentioned  rule  applies  as  between  the 
devisee  of  the  mortgaged  estate  and  the  heir  at  law : 
but  a  distinction  was  taken  by  Lord  Hardwicke 
in  Powis  V.  Corbet  (i),  in  favor  of  the  heir  at  law, 
in  case  part  of  the  real  estate  be  expressly  devised  for 
the  payment  of  debts.  In  that  case  part  of  the  estates 
had  descended  on  the  heir  at  law,  and  other  parts  were 
devised  to  trustees  for  a  term  of  five  hundred  years,  in 
inist for  payment  of  debtSy  with  remainders  over,  and  it 
was  determined^  that  a  particular  trust  being  created 
ou.t  of  particular  lands  for  the  payment  of  debts,  that 
fund  must  be  first  applied  before  the  descended  estate 
could  be  liable.  This  decision  has  been  supported  by 
subsequent  cases  (c).  The  consequence  is,  that  after 
the  personal  estate  is  exhausted,  estates  expressly 
devised  for  payment  of  debts  will  be  next  applicable. 

The  last  mentioned  distinction,  however,  will  not 
apply  to  estates  specifically  devised  cJiarged  with  the 
payment  of  debts.  This  was  decided  in  the  case  of 
Davies  v.  Topp  (ji).  In  that  case  the  testator  being 
seised  of  real  estate  subject  to  a  mortgage,  by  his 
will  charged  all  his  real  and  personal  estates  with 


(a)  Barnewall  v.  t<ord  Cawdor,  3  Madd.  45S. 
\h)  8  Afk.  556. 
,(c)  Davies  V.  Topp.    Donne  v.  Lewis.    Manning  v.  Spooner, 
infra, 

id)  1  B.  C.  C.  524. 
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the  payment  of  debts ;  subject  to  which  he  devised 
liis  real  estates  in  strict  settlement.  He  qftenoards 
purchased  a  freehold  estate,  which,  on  his  death, 
descended  on  his  hch*.  The  bill  was  for  an  account 
and  for  the  application  of  the  personal  estate  in  a 
due  course  of  administration,  and  to  have  the  defici- 
ency raised  out  of  the  real  estate.  The  cause  was  first 
heard  at  the  Rolls,  when  the  Master  directed  that 
the  deficiency  of  the  personal  estate  for  payment  of 
the  mortgage  and  other  specialties,  should,  in  the  first 
place,  be  made  good  out  of  the  estates  descended. 
The  heir  at  law  appealed  to  the  Lord  Chancellor. 
For  t^e  devisee,  the  case  of  Galton  v.  Hancock  was 
cited.  For  the  heir  at  law,  the  case  of  Fowls  v. 
Corbet  On  the  hearing  of  the  cause.  Lord  Thurlow 
said,  it  was  impossible  to  distinguish  the  case  from 
Galton  V.  Hancock  (a) ;  the  first  fund  for  the  pay^ 
ment  of  debts  was  the  personal  estate;  the  second 
fund  miglit  be  estates  devised  for  payment  Of  debts  ; 
and  the  third  fund,  estates  descended,  but  estates 
particularly  devised  were  never  applied  till  all  the 
other  funds  were  exliausted.  And  he  affirmed  the 
decree. 

A  similar  decision  had  been  made  in  a  prior 
case  (i),  but  the  point  does  not  appear  to  have  been 
raised  by  the  pleadings. 

In  the*  case  of  Donne  v.  Lewis  (c),  a  review  was 


(fl)  Supra,  p.  4«85. 

(b)  Wriilc  V.  Clarke,  cited  2  B,  C.  C  261 

(c)  2  B.  C   a  2.57. 
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made  by  Lord  Thurlow  of  the  preceding  decisions. 
In  that  case,  the  testator  gave  all  his  real  and  personal 
estate,  (except  the  estates  afterwards  specifically  de- 
vised,) to  trustees,  in  trust  to  pay  debts,  &c.  and 
declared,  that  if  the  fund  so  provided  should  not  be 
sufficient,  then  he  charged  the  deficiency  on  the  estates 
given  to  his  three  sons  and  two  daughters,  and  direct*, 
ed  that  one*fifth  with  interest  at  5l.  per  cent,  should 
be  borne  by  each.  He  afterwards  purchased  a  small 
freehold  estate,  and  the  question  was  raised,  whether 
the  descended  estate  should  be  applied  in  preference 
to  the  estate  specifically  devised.  The  Chancellor 
first  remarked,  that  if  the  case  of  Galton  v.  Hancock 
were  more  recent,  he  should  not  perfectly  agree  that 
there  ought  to  be  the  distinction  which  appeared  to 
have  been  taken  in  Davies  v.  Topp,  and  Wride  v. 
Clarke,  between  a  general  charge  created  by  general 
iirtroductory  words,  and  a  charge  created  by  the 
most  express  and  specific  words  that  could  be  used 
for  subjecting  property  to  the  payment  of  debts.  He 
next  noticed  a  distinction  taken  in  Powis  v.  Corbet, 
between  an  estate  in  the  testator's  possession  at  the 
time  of  making  bis  will,  and  which  he  permits  to 
descend  on  his  heir  at  law,  and  a  subsequently  ac- 
quired estate,  a  circumstance  which  he  did  not  think 
substantial  enough  to  raise  a  distinction  in  a  case 
where  you  must  hold  the  subject  matter  as  a  thing 
qiute  out  of  the  scope  of  the  testator's  intention.  He 
then  stated  the  order  of  payment  as  in  Davies  v. 
Topp,  viz.  1st,  The  general  personal  estate.  2ndly, 
Ordinarily  speaking,  the  estates  devised  for  payment 
of  debt^.     3rdly,  Estates  descended.     4thly,  Estates 
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specifically  devised,  even  though  they  are  generally 
charged  with  the  payment  of  debts.  He  then  referred 
tQ  the  decided  cases,  and  said  ^^  the  question  will  always 
be,  are  the  terms  of  the  will  only  a  general  indication 
that  the  testator  means  to  subject  his  property  to  his  debts j 
or  does,  he  mean  more  ^  and  to  make  a  particular  provision 
for  them  ?  In  the  principal  case,  he  thought  the  latter 
was  the  testator's  intention,  and  accordingly  decided 
that  the  devised  estates  were  to  be  first  applied. 

In  the  more  recent  case  of  Manning  v.  Spooner  (a)^ 
the  descended  estate  was  purchased  subsequently  ta 
the  will,  which  contained  a  devise  of  estates  in  the 
West  Indies  to  trustees  in  fee  in  trust  to  manage, 
&c.  and  out  of  the  profits  to  pay  certain  annui^ 
ties,  and  in  the  next  place  to  apply  the  profits  in 
payment  of  debts  so  &r  as  his  personal  estate  should 
be  deficient^  and  subject  to  those  trusts,  to  uses  in 
strict  s6ttlemen  t«  For  the  devisees  it  was  urged,  that 
the  circumstance  of  the  descended  estate  being  pur- 
chased after  the  date  of  the  will  was  material  to  shew 
the  testator's  intention,  that  it  was  not  to  be  exempt. 
For  the  heir  at  law,  it  was  argued,  that  the  inference 
from  the  circumstance  of  the  will  not  being  repub- 
lished, was  as  strong  in  &vor  of  the  heir  as  if  the 
descended  estate  had  been  purchased  at  the  date  of 
the  will.  The  Master  of  the  Rolls  adverted  to  the 
doctrine  laid  down  by  Lord  Thurlow  in  Donne  v. 
Lewis  as  before  stated,  and  decided  that  the'  de- 
scended estate  could  not  be  applied  until  the  appro* 

(fl)  SVes.  lU. 
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priated  estate  was  exhausted ;  but  the  arrangement 
could  not  affect  the  rights  of  creditors. 

The  decided  cases  have  therefore  now  determined 
that  there  are  four  classes  of  estates  to  be  applied  in 
discharge  of  mortgage  debts :  first,  the  general  per- 
sonal estate,  unless  specially  exempted:  secondly, 
estates  particularly  devised  for  payment  of  debts : 
thirdly,  estates  descended,  whether  purchased  before 
or  after  the  date  of  the  will:  and  fourthly,  estates  spe* 
cifically  devLs^d,  charged  with  tlie  payment  of  debts. 


We  must  next  proceed  to  the  second  branch  of 
pur  inquiry,  viz.  the  cases  on  which  no  question  has 
been  made  as  to  the  application  of  the  general  rule, 
that  the  personal  estate  is  the  primary  fund  for  the 
payment  of  the  mortgage  debt ;  but  the  doubt  has 
been  whether  the  loan  was  the  proper  debt  of  the 
party.  Of  this,  an  instance  has  been  already  given 
in  the  recent  case  of  Scott  v.  Beecher  (a). 

First :  in  the  case  of  ^  purchaser.  If  a  man  pur- 
cliase  an  estate  subject  to  an  existing  mortgage,  the 
debt  does  not,  without  more,  become  his  debt,  so  as 
to  render  him  personally  liable  to  the  mortgagee ;  the 
land  remains  the  proper  fund  for  its  discharge;  and  it 
will  require  clear  evidence  of  intention  on  the  part  of 
the  purchaser  to  make  the  debt  his  (mriy  so  as  to  render 
his  personal  estate  the  primary  fund  for  payment. 


(a)  SuprOf  page  458. 
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Now  every  person  purchasing  an  estate  in  mortgage 
is  bound  to  indemnify  the  vendor  against  the  mort- 
gage debt  (a),  and  as  a  covenant  by  the  purchaser  with 
the  vendor  for  the  payment  of  the  debt  is  no  more 
than  a  covenant  of  indemnity^  it  consequently  is  no 
indication  of  intention  on  the  part  of  the  purchaser  that 
his  personal  estate  shall  become  the  primary  fimd  for 
its  discharge  (b)  ;  nor  under  such  a  covenant  is  the 
purchaser  or  his  executor  liable  to  an  action  at  law 
by  the  mortgagee  (c)  ;  and  if  the  purchaser,  by  his 
will,  create  a  trust  or  charge  for  the  payment  of  his 
debts^  it  will  not  (under  such  circumstance)  include  the 
mortgage  debt  (c/).  If,  however,  a  purchaser  bomw 
a  sum  of  money  to  enable  him  to  complete  his  con- 
tract, and  the  estate  is  on  the  purchase  limited  to 
the  lender  either  for  a  term  of  years,  or  in  fee  by  way 
of  mortgage,  the  debt  is  the  proper  debt  of  the  pur- 
chaser, and  his  personal  estate  will  be  primarily  liable, 
even  although  part  of  the  money  borrowed  be  ap- 
plied in  discharge  of  an  existing  mortgage  (e)»  If 
such  be  not  the  purchaser's  intention,  he  should  insert 
in  the  deed  of  mortgage  a  declaration,  that  as  be- 
tween his  real  and  personal  representatives  the  land 
shall  be  the  primary  fund,  and  his  personal  estate  an 
auxiliary  fund  for  payment  of  the  mortgage  debt ; 


{a)   Vide7VeB.SS6. 

{b)  Tweddell  v.  TweddeU,  2  B.  C.  C.  101. 
(c)  lUd.  Forester  v.  Leigh^  Amb.  171.  Butler  v.  Bntler,  5  Ves. 
534. 

{d)  Ancaster  v.  Mayer,  1  B.  C.  C.  454.  Butler  v.  Butler,  supra. 
(«)  Waring  v.  Ward,  5  Ves.  670, 7  Ves.  382. 
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bat  that  such  agreement  is  not  to  prejudice  the  rights 
of  the  mortgagee.  ^       ' 

A  distinction  is  said  to  exist  between  the  case  of  a 
man  contracting  to  purchase  a  mere  equity  of  re- 
demption,  and  a  contract  for  the  purchase  of  an  es- 
tate for  a  given  sum,  of  which  the  mortgage  debt 
forms  part,  and  which,  on  the  purchase,  is  discount- 
ed out  of  the  consideration  money ;  in  which  latter 
case,  it  is  considered,  the'  personal  estate  of  the  pur- 
chaser will  be  the  primary  fund.  For  this,  the  case 
of  Parsons  v.  Freeman  (a)  is  cited  as  an  authority,  in 
which  a  man  contracted  to  pay  90/.  for  an  estate,  vix.- 
to  pay  86/.  to  the  mortgagee,  and  4/.  to  the  vendor. 
Lord  Hardwicke  held  the  personal  estate  was  pri- 
marily liable,  on  two  grounds  \  first,  because  there 
was  an  express  contract  to  pay,  and  the  representa- 
tive of  the  mortgagor  might  maintain  an  action  for 
the  money,  and  so  might  the  mortgagee  oblige  the 
mortgagor  to  let  him  make  use  of  his  name  to  re- 
cover the  money  (Jb).  Secondly,  it  being  agreed  to 
be  part  of  tlie  purchasC'tnoneyy  the  heir  would  (if 
there  was  nothing  more  in  the  case)  be  entitled  to 
have  the  money  paid -out  of  the  personal  estate,  as 
where  one  articles  to  purchase  an  estate,  and  dies 
before  the  purchase  is  completed  (c)*  This  distinc- 
tion however  appears  rather  refined*    The  argument 


(a)  Amb.  115.  2  P.  Wms.  664^  note.    Belvidere  v.  Rocfafort^ 
5  B.  P.  C.  299.     - 
(i)  Cope  V.  Cope,  2  Salk.  449. 
(c)  Etyide  Cope  v.  Copei  supra* 
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drawn  from  the  right  of  tlie  heir  at  law  in  the  latter 
case,  to  call  on  the  personal  estate  to  pay  the  whole 
purchase-money,  in  case  the  purchaser  dies  witliout 
completing  the  contract,  does  not  seem  to  be  very 
strong,  for  it  is  a  simple  question  of  evidence  of  m- 
tention:  now  if  the  purchaser  dies  without  completing 
the  contract,  having  agreed  for  the  purchase  of  tlie 
"whole  estate^  it  may  be  fairly  contended  on  the  part  of 
the  heir,  that  his  ancestor's  intention  was  to  pay  off 
the  mortgage,  and  purchase  the  entire  estate,  and 
therefore  he.  miay  reasonably  call  on  the  personal  es- 
tate to  discharge  the  mortgage  in  his  &vour.  But  if 
the  purchaser  himself  completes  the  contract,  per- 
mitting the  mortgage  to  remain,  then  the  weight  of 
evidence  of  intention  is  exactly  the  reverse ;  and  one 
would  think  should  lead  to  precisely  different  conclu- 
sions* As  to  the  express  contract  to  pay  the  whole  sum, 
that  agreement  has  been  mant^stly  varied  by  the  acts  of 
th^  parties  qualified  to  do  so.  To  prevent,  however, 
any  doubt,  the  purchaser  should  (if  such  be  his  inten- 
tion) make  a  declaration  similar  to  that  before  re- 
commended in  the  instance  of  his  hwromng  money 
to  pay  off  the  mortgage. 

Another  point  of  considerable  magnitude  arises  in 
our  consideration  of  this  branch  of  our  subject,  xiz. 
supposing  the  purchase  to  be  of  a  mere  equity  of  re- 
demption, what  degree  of  evidence  will  be  sufficient 
to  indicate  the  purchaser's  intention  to  make  the 
debt  his  own  ?  We  have  seen  that,  generally  speaking, 
a  covenant  with  the  vendor  for  payment  of  the  debt 
will  not  have  that  effect,  it  being  no  more  than  a  co- 
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venant  of  indemnity.  In  a  more  recent  case,  however, 
a  covenant  of  that  nature  was,  with  other  circum- 
stances pf  rather  a  peculiar  nature,  held  sufficient  for 
the  purpose  {d).    The  &cts  were,  that  Richard  Hun- 
tingford  and  wife  being  tenants  for  life,  and  their  son 
John,  being  tenant  in  remainder  in  fee  of  certain 
lands,  they  all  joined  in  a  demise  to  a  mortgagee  for 
a  term  of  years  to  secure  a  sum  of  money  raised  for 
the  benefit  of  John.  The  &ther  and  John  covenanted 
for  payment  of  the  mortgage  debt.    A  further  sum 
was  afterwards  advanced,  for  the  payment  of  which 
they  also  covenanted.    Consequently  both  father  and 
son  became  Mable  to  an  action  at  law  by  the  mortga- 
gee for  the  money.  The  interest  being  greatly  in  ar- 
rear,  John  agreed  to  convey  his  remainder  in  fee  to 
his  father,  on  the  latter  indemnifying  him  against 
the  debt,  which  was  accordingly  done.    The  father 
afterwards  borrowed  a  further  sum,  and  made  a  fresh 
mortgage  for  the  whole  debt.    Under  these  special 
circumstances,  the  Master  of  the  Rolls  decided  that 
Richard  Huntingford  had  made  the  debt  his  own, 
and  consequently  his  personal  e^te  was  the  primaiv 
fiind  for  discharge  of  it. 

In  the  last  mentioned  case  it  will  be  observed  that 
there  was  not  only  a  covenant  of  indemnity  from  the 
father  to  the  son,  but  the  former  was  actually  liable 
on  his  covenant  at  law  to  the  mortgagee,  and  he  af- 
terwards entered  into  z.Jresh  agreemsnt.  altogether 
with  the  mortgagee  for  the  payment  of  the  original 


{a)  Woods  V.  Huntingford,  S  Ves.  128. 
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debt,  and  of  the  further  sum  advanced.  On  the 
latter  principle,  viz.  of  the  agreement  Between  the 
purchaser  and  the  mortgagee  being  de  novoj  the  case 
of  the  Earl  of  Oxford  v.  Lady  Rodney  {a\  appears 
to  be  decided.  In  that  instance,  one  Nich<^  being 
possessed  of  the  equity  of  redemption  in  a  house  in 
Harley  Street,  sold  the  equity  of  redemption  to  Lord 
Obdbrd,  in  consideration  of  1S60/.,  subject  to  a  mort- 
gage of  2100/1  to  Mr.  Wilbraham.  Wilbraham  was  a 
party  to  the  conveyance,  and  covenanted  that  if  Lord 
Oxford  paid  the  2\QOU  with  interest,  on  certain  days 
and  in  certain  proportions  mentioned  in  the  purchase 
deedj  he  would  re-assign  the  premises;  and  L(h^ 
Oxford  covenanted  that  he  would  pay  the  debt  ac- 
cordingly. It  was  held  that  Cord  Oxford's  personal  es- 
tate was  the  primary  fund.  In  another  modem  case  (&), 
the  circumstances  were  more  special  than  in  Lord 
Oxford  v.  Lady  Rodney.  An  estate  was  sold  by  order 
of  the  Court  of  Chancery  to  Mr.  Waring  for  S2,O0OA 
The  estates  were  in  mortgage  for  l7»800iL  The  pur- 
chaser paid  12,000/.  into  Court,  and  borrowed20,OOOiL 
from  Sir  R.  Cunlifie,  which  was  also  paid  into  Court. 
The  mortgage  debt  was  then  paid  off  out  of  the  fund 
in  Court,  and  all  the  parties  concurred  in  a  convey- 
ance to  Sir  R.  Cunliffe  in  fee,  subject  to  redemption. 
It  was  contended  that  the  land  was  the  primary  fund 
for  the  amount  of  the  money  borrowed  or  at  least  of 
the  money  paid  in  discharge  of  the  original  mortgage. 


{a)  UVe8.Jun.417. 

(b)  Waring  v.  Ward,  6  Vcs.  670.  7  Vea.  332, 
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but  the  Court  decided  that  the  whole  debt  should  be 
paid  out  of  the  personal  estate  of  the  purchaser,  on 
the  ground  that  the  transaction  was  a  personal  con- 
tract between  Waring  and  Cunlifie. 

.  It  is  suggested  that  these  cases  do  not  bear  out 
the  doctrine,  that  if  the  purchaser  by  ani/  commtinica^ 
tian  with  the  mortgagee  take  the  debt  upon  himself 
•so  as  to  give  the  mortgagee  a  right  to  sue  him  for 
the  mortgage  debt  at  law,  he  will  be  considered  to 
have  made  the  debt  his  own  ;  and  that  as  between  his 
xeal  and  personal  representative,  his  real  estate  will 
be  only  the  auxiliary  fund  for  payment.  All  the  three 
cases  of  Woods  v.  Huntingford,  Waring  v.  Ward,  and 
Lord  Oxford  v.  Lady  Rodney,  had  strong  circum- 
stances evidencing  the  purchaser's  intention  to  con- 
sider the  debt  his  own,  but  it  is  submitted,  that  it 
yet  remains  to  be  decided,  that  a  mere  covenant  by 
a  purchaser  with, the  mortgagee  to  pay  the  debt, 
without  any  alteration  of  the  time  of  payment  or  any 
other  variation  of  the  original  contract,  will  operate 
.to  render  the  personal  estate  of  the  purchaser  the 
primary  fund. 

Secondly :  in  the  case  of  an  heir  at  law  or  devisee. 

• 

If  an  estate  descend  on  aa  heir  at  law  (a),  or  be 
devised  (3),  charged  with  a  mortgage  debt,  and  the 

(a)  Cope  V.  Cope»  2  Salk.  449.  1  Eq.  Ca.  Ab.  270.   Evelyn 
V.  Evelyn,  2  P.  Wms.  664. 

(b)  Perkins  v.  Bayntun,  2  P.  Wms.  664,  note.    Shaflo  v.  Shafto. 
Basset  v.  Perceval,  Ibid,  ScOtt  v.  Beecher,  5.Madd.  96.  .   * 
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heir  or  devisee  die  leaving  jthe  mortgage  debt  un- 
paid, the  land  will  be  the  fund  for  the  payment  of 
the  debt*  Of  this  the  before^mentioned  case  of  Scott 
V.  Beecher  (a)  is  a  strong  instance,  for,  in  that  case, 
the  devisee  was  also  the  sole  legatee,  and  the  personal 
estate  of  the  mortgagor  after  pajm6nt  of  debts,  &c. 
was  sufficient  to  have  discharged  the  mortgage }  and 
yet  on  a  bill  flted  by  the  heir  at  law  of  the  devisee 
against  the  administrator  of  the  devisee^  to  be  indem* 
nified  out  of  the  personal  assets  of  the  mortgagor,  his 
claim  was  refused^  The  case  of  Scott  v*  Beecher 
seems  to  have  been  decided  on  sound  legd  princi- 
ples, and  brings  into  question  a  position  in  Gilbert 
.  Lex.  Pr^t.  915,  vi2S«  that  if  father  be  heir  and 
^  executor  to  grand&ther,  and  the  grandfiither  leave 
assets  to  the  value  of  the  mortgage  debt,  and  the 
father  convert  the  assets  to  his  own  use,  the  £ither'ft 
personal  estate  to  the  amount  of  the  assets  converted 
will  be  liable  to  the  payment  of  the  grandfather's 
s  debt,  and  the  grandson  may^  in  sudi  case^  come  upoA 
bis  father's  executors  to  that  ei^tcmt,  to  exonerate  the 
mortgage  out  of  the  father's  personal  est^e«  It  is 
submitted  that  the  grandson  would  have  no  mo^e 
equity  in  the  case  put  than  the  heir  of  the  devisee 
in  Scott  V.  Beecher.  The  case  of  the  Estfl  of  Belvi- 
dere  v.  Rochforl  (Jb)  certainly  appears  to  support  the 
position  in  Gilbert,  but  in  Tweddell  v.  Tweddell  (c). 
Lord  Thudow  expressed  his  dissent  from  that  deci- 


(a)  Supra,  p.  458* 
(by  5  S.  P.  C  29d. 
(e)  2  ».  C.  C.  lOT. 
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sioD,and  many  different  reasons  being  stated  for  affirm* 
ing  the  decree  appealed  against,  the  case  does  not 
seem  to  have  been  much  relied  on  as  an  authority  (a). 
In  another  case  in  which  part  of  a  testator^s  real 
estate  was,  by  Act  of  Parliament,  expressly  set  aside 
for  the  payment  of  the  testator's  debts,  and  the  heir 
disposed  of  that  fund,  and  converted  the  money  to 
his  own  benefit,  his  personal  estate  was  held  primarily 
liable  to  the  payment  of  the  debts  (V). 

m 

In  matters  of  this  sort,  the  question  is  confined  to 
evidence  of  intention;  and  therefore,  as  on  transfer 
or  assignment  of  the  mortgage,  the  concurrence  of 
the  beiror  devisee  in  the  deed,  and  his  personal  cove- 
nant for  payment  of  the  money,  is  only  by  way  of  ad- 
ditional security  to  the  mortgagee,  the  burthen  of 
the  debt  will  not,  as  between  the  retal  and  personal 
representatives,  be  altered  (c).  The  same  principle 
applies  if  other  estates  are  added  to  the  security,  on 
a  further  sum  being  lent  {d)j  or  if  there  be  a  covenant 
on  hi9  part  f(»r  increasing  the  rate  of  interest  (e) ;  and 
it  seems  tbait  if  the  sums  borrowed  by  the  he^r  or  de^ 
visee,  and  added  to  the  original  mwtgage,  be  compa- 
ratively gmall^  equity  will  not  consider  that  he  had 
different  intentions  as  to  the  different  sums,  but  will 


{a)  r/rf^  2  Bw  C.  C.  105. 

{h)  Effingbam  r.  Napier,  5  B.  P.  C*  221.  ^  P.  Wins.  GM.  note, 
(c)  Bagot  V.  OaghtDii,  1  P.  Wms.  S47.  Eyclyn  v.  Evelyn,  2  P. 
Wni8.659.  Leman  v.  Newnham,  1  Vei.  51,  ei  'Me  7  Vei.  930. 
(i)  Ancaster  r.  Majer,  1  B.  C.  C.  #54. 464. 
{e)  Shafto  v.  Shafto,  1  Cox,  207.  %  P.  Wms,  664,  note. 
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charge  the  real  estate  with  the  whole  (a).  It  is  per- 
haps *  unnecessary  to  add,  that. the  latter  doctrine^ 
must  be  received  with  much  caution.  In  a  case  befbre 
I^ord  Northington  (b)  his  lordship  is  said  to  have  given 
an  opinion  that  if,  on  a  transfer  of  mortgage,  a  new 
equity  of  redemption  is  created,  the  personal  estate  of 
the  heir  will,  on  his  death,  become  the  primary  fiind. 
But  this  opinion  seems  to  be  at  variance  with  several 
well-considered  cases,  and  must,  it  is  submitted,  be 
confined  to  instances  in  which,  from  the  circum* 
stances  attending  the  case,  an  evidence  of  such  an 
intention  can  be  collected. 

The  same  rule  applies  to  the  heir  or  devisee  as  to 
a  purchaser  (c),  viz.  that  a  charge  by  his  will  of 
debts  generally  on  his  real  and  personal  estate  will 
not  of  itself  be  sufficient  to  shift  the  onus  from  the 
mortgaged  estate  (d). 

Even  a  direct  and  original  mortgage  made  by  the 
heir  or  devisee  will  not  operate  to  render  his  personal 
estate  the  primary  fund,  if  the  money  borrowed  is 
for  the  purpose  of  paying  off  the  debts  (e)  or  lega- 


(a)  Lewis  ▼•  Nangle,  Amb.  150.  2  P.  Wmt.  664,  note. 

(5)  Donisthorpe  V.  Porter^  1  Eden,  162.  Amb.. 000. 

(c)  Sfi/ira,  page  491. 

(i)  Lawson  v.  Hudson,  1  B.  C.  C  58.  3  B.  P.  C.  424.  Ha- 
milton V.  Worley,  2  Ves.  jun.  62.  4  B.  C.  C  199*  Leman  v. 
Newnham;  1  Ves.  51.  Butler  v.  Butleri  5  Ve8.5S4.  Ancasterv. 
Mayer,  supra* 

(e)  Tankendllev.Fawcett,  1  dox,  237.  2B.C.C.57.  Perkyns 
T.  Bayntun^  2  P.  Wms.  664.  note. 
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Gies  {a)  of  the  ancestor  or  devisor,  and  the  like  will 
be  tiie  case  if  the  heir  or  devisee  give  his  bond  (b) 
or  note  of  hand  (c)  for  payment  of  debts  or  legacies 
charged  on  the  land. 

Thirdly :  in  the  case  of  a  surety. 

In  many  instances,  persons  are  concurting  parties 
in  a  mortgage^  or  assignment  of  mortgage,  in  the  cha- 
racter of  sureties.    For  instance,  if  a  man  having  a 
power  to  charge  an  estate  with  a  sum  of  money,  raise 
it  by  way  of  mortgage,  and  on  an  assignment  of  the 
mortgage  the  person  then  entitled  to  the  estate  is  a 
party,and  gives  his  personal  covenant  for  payment  (d); 
the  covenant  will  operate  as  an  auxiliary  security 
only,  and  the  land  must  bear  the  onus :  or,  if  a  per- 
son having  an  estate  in  lands,  concur  in  a  mortgage 
with  some  other  party  having  also  an  estate  in  the 
lands,  for  the  purpose  of  raising  a  sum  of  money  for 
the  benefit  of  the  latter,  he  is  merely  a  surety,  and  may 
require  to  have  the  estate  exonerated  out  of  the  as- 
sets of  the  other  party  j  and  it  is  said,  if  he  enter  into 
no  covenant^  that  he  will  not  be  personally  liable  to 


(a)  Basset  T. Perceval,  1  Cox,  268.  2  P.  Wms.  664,  note.  Mat- 
theson  v.  Hardwick,  2  P.  Wm8.665,  5th  edit.  Billidghurst  v.  Wal- 
ker, 2  B.  C.  C.  604.    Hamilton  v.  Worley,  supra. 

(b)  BiUinghuvBt  ▼•  Walker,  supra.    Basset  y.  Perciral,  supra. 

(c)  Mat  theson  y.  Hardwick,  supra. 

{d)  Evelyn  v.  Evelyn,  2  P.  Wms.  664>^  et  wk  Lechmere  w. 
Charlton,  15  Yes.  19S. 
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the  mortgagee  either  by  way  of  specialty  or  simpVer 
contract  (a). 

On  the  principle  of  suretyship  rest  the  cases  iiF 
which  it  has  been  decided,  that  if  a  settlor  covenant 
for  payment  of  children's  portion^  or  widow's  join-- 
ture  (&),  or  if  a  person  make  a  voluntary  gift  by  way 
of  charge,  and  covenant  for  payment  of  the  money  (c% 
the  land  must  be  the  primary  fund  for  payment. 


A  very  distinct  class  of  cases  has  arisen  in  the  con-^ 
sideration  of  mortgages  by  husband  and  wife,  of  the 
tttate  of  the  latter ;  the  question  in  those  cases  being, 
whether  the  estate  of  the  husband  was,  under  the  cir- 
cumstances of  each  case,  bound  to  indemnify  the  es- 
tate of  the  wife  against  the  mortgage.  The  distinc- 
tions taken  in  this  branch  of  the  law  are  clear  and 
satisfactory. 

First :  the  general  principle  is,  that  if  the  money 
be  raised  for  the  benefit  of  the  husband,  the  wife  or 
her  heir  will  be  a  creditor  in  the  place  of  the  mortga- 
gee, on  his  estate  to  the  amount  of  the  debt  dis- 


{a)  Lloyd  v,  Thur8by>  2  Cm*  Dig.  165, 2d  edit.,  sed  guare  as 
to  the  latter. 

(6)  Ijanoj T.  Duke  of  Athol,  2  Atk.  444.  Edwards  v.  Freeman; 
2  P.  Wms.  438.  Coventry  v.  Coventty,  2  P.  Wms.  222,  ei  vide  Lucy 
▼.  Gardner,  Bonb.  137* 

(c)  Wikon  V.  Darlington,  1  Cox,  172.  2  P.  Wms.  664i  note. 
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charged  oiit  of  her  estate  (a) ;  and  will  have  preference 
to  all  legatees  of  the  husband  (6),  but  will  be  post- 
poned to  all  his  creditors  (c),  who  however,  on  the 
other  hand,  will  not,  it  seems,  in  case  the  mortgagee 
resort  to  the  husband's  estate^  have  a  right  to  stand 
in  his  place  as  creditor  on  the  estate  of  the  wife  (cQ. 

Secondly  :  parol  evidence  is  admissible,  to  shew 
for  whose  benefit  the  money  was  raised  (e). 

Thirdly :  if  it  be  raised  by  the  husband  to  pay  off 
debts  of  his  wife  incurred  dim  sola^  the  wife's 
estate  must  bear  the  burthen  (/) ;  and  the  like,  it 
seems,  will  be  the  case,  if  the  principal  part  of  the 
money  raised  is  applied  for  such  purpose,  and  the 
residue  retained  by  the  husband  for  his  own  be* 
nefit  (g)y  because  the  mortgage  being  a  single  trans- 
action, the  Court  will  suppose  the  intention  of  the 
parties  to  be  uniform,  and  that  such  intention  was  to 
charge  the  wife's  estate  with  the  whole  debt. 


(a)  Huntingdon  v.  Huntingdon,  2  .Vern.  436.  2B.  P.  C.  I. 
Pocock  V.  Lee,  2  Vern.  604*.  Tate  v.  Austin,  1  P.  Wms.  264.  Par- 
terichev.  Powlett,  2  Atk.  384.  Astl^y  v.  Tankerville,S  B.  C.  C.  545. 
Lacam  v.  Mertins,  1  Yes.  313.  Clinton  v.  Hooper,  1  Ves.  Jun. 
173.  3  B.  C.  C.  201. 

(6)  Tate  ▼.  Austin,  tuprM, 

(«>  lUd. 

(d)  Robinson  v  Gee,  1  Ves.  252. 

{e)  Clinton  y.  Hooper,  1  Ves.  Jun.  173«  Kinnoul  ▼.  Money; 
cited  1  Vet.  Jun.  186.  3  B.  C.  C.  212,  S. 

(/)  Lewis  y.  Nangle.  Amb.  150.  1  Cox,  240.  Bagot  v.  Ough- 
ton,  1  P.  Wms,  S47. 

(g)  Lewis  ▼.  Naagle,  supra. 
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Fourthly:  if  the  wife  or  her  heir  after"  the  hus- 
band's death  promise  to  relinquish  their  claim,  parol 
evidence  is  admissible  of  such  agreement.  But,  it 
seems,  that  evidence  will  not  be  received  of  a  de- 
claration on  the  part  of  the  mfe  that  the  money  was 
intended  by  her  as  Sigifi  to  her  husband  contrary 
to  the  express  language  of  the  deed  (a). 

.  Fifthly  :  the  claim  of  the  wife  will  not  be  waived 
by  her  covenant  after  her  husband's  death,  that  the 
estate  shall  stand  charged  with  the  original  debt,  and 
also  with  a  further  sum  advanced  to  her  (b). 

Sixthly  :  the  husband  will  have  a  right  to  be  in- 
demnified  out  of  the  estate  of  the  wife,  if  on  a  transfer 
of  a  mortgage  charged  on  the  wife's  estate,  he  enter 
into  a  covenant,  or  give  bond  for  its  payment  (c) ;  and 
if^  at  the  time  of  an  original  mortgage  of  the  wife's 
estate,  he  make  a  provision  out  of  his  own  estate  for 
his  wife's  benefit,  he  may,  under  the  circumstances, 
be  considered  as  a  purchaser  of  the  money  raised  by 
the  mortgage  (d). 

It  was  recommended  by  the  Court  in  a  case  before 
referred  to(^),  that  in  instances  in  which  it  is  the 
wife's  intention  that  the  money  raised  shall  be  a  gift 


(a)  Clinton  v.  Hooper,  1  Yes.  Jan.  188.    S  B.  C.  C.201 

(5)  Lacam  v.  Mertins,  1  Yes.  312. 

(e)  Bagot  vl  Oughton^  1  P.  Wms.  a47. 

{d)  Lewis  v.  Nangle,  Amb.  150.  1  Cox.  2i0. 

(e)  Clinton  v.  Hooper,  suprtu 
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to  her  husband,  the  estate  should  be  vested  in  trus- 
tees, upon  trust  by  sale  or  mortgage  to  raise  the  sum 
proposed  :  and  it  is  there  said  that  supposing  a  con- 
veyance to  be  so  made,  it  is  manifest  the  debt  could 
never  be  the  debt  of  the  husband,  but  a  sum  of 
money  to  which  he  would  have  an  original  right 
without  any  obligation  ever  to  repay. 


If  a  mortgagor  become  bankrupt  before  payment 
of  the  mortgage  debt,  the  mortgagee  may  pray  a  sale 
under  the  general  order  of  the  8th  March  17^4  («), 
and  prove  for  the  deficiency  (ft) ;  or  he  may  throw 
up  his  securities  on  the  bankrupt's  estate,  and  prove 
his  debt  generally  (c),  without  prejudice  to  his  claim 
on  'any  surety  for  the  debt  (rf) ;  but  having  made 
his  election  to  give  up  his  securities,  he  cannot 
afterwards  retract  (e)  ;  and  if  he  prove  for  the 
residue,  he  cannot  charge  interest  beyond  .the 
date  of  the  commission  (y*).  He  may  also  (if  he 
have  a  mortgage  for  the  retransfer  of  stock)  prove 
under  the  commission,  the  value  of  the  stock  at  the 
dat€  of  the  commission,  and  the  amount  of  dividends 
due  prior  to  the  commission  (g) ;  and  if  a  commission 
be  taken  out  prior  to  the  time  for  repayment  of  the 
money  secured  by  mortgage,  and  the  mortgagee  have 

(a)  Vide  Appendix,  No.  6. 

{b)  ExparU  Bennett,  2  Atk.  528.    Ex  parte  Fisher,.  8  Madd.; 
and  see  General  Order,  supra. 

(c)  Ex  parte  Grove,  1  Atk.  105.^ 

(d)  Ex  parte  Bennet,  supra.    Ex  parte  Wildman,  \  Atk.  109. 

(e)  £x  parte  Downes,  18  Ves.  290.- 
{/)  Ex  parte  Badger,  14*  Ves.  165. 
[g)  Ex  parte  Day,  7  Ves.  $01. 
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also  a  bond  for  the  debt,  of  which  any  breach  has 
been  committed  in  the  payment  of  interest,  he  may 
prQve  for  the  whole  debt  (a). 


In  the  case  of  Carter  v.  Barnardiston  ((),  it  was 
held  that  if  one  seised  of  Whiteacre  and  Blackacre 
mortgage  the  former,  and  then  by  his  will  charge 
all  his  real  estates  with  the  payment  of  his  debts, 
and  devise  Whiteacre  to  A.^  and  Blackacre  to  J?., 
the  devisee  of  the  former  shall  compel  the  devisee  of 
the  latter  to  contribute*  On  the.like  principle,  if  both 
estates  had  been  comprized  in  the  mortgage,  and  had 
been  devised  to  different  persons,  they  should  have 
contributed  (c)  :  the^  same  would  be  the  case  if 
the  estates  in  mortgage  were  freehold  and  copyhold, 
and  descended  to  different  heirs  (ef ) }  and  if  the  estates 
be  of  equal  value,  they  will  contribute  equally  (e)« 

It  has  been  already  mentioned  (f)  that  the  gene- 
ral rule  of  equity  is,  that  a  person  having  two  funds  to 
which  he  may  resort,  shall  not  disappoint  another 
person  who  can  resort  to  one  only  of  the  funds  (g*). 
This  rule  is  frequently  applicable  in  cases  of  mort- 

(a)  Ex  parte  Fisher,  supra. 

(b)  1  P.  Wms.  B06. 

\c)  Aldrich  V.  Cooper,  8  Ves.  390,  S91. 

(d)  Ibid. 

[e)  8  Ves.  391,  et  vide  Henningfaam  ▼•  HeDningham,  2  Vern. 
355.    1  Eq.  Ca.  Ab.  117. 

(y)  i^ffpra,  page  254. 

ig)  Et  vide  Aldrich  v.  Cooper,  8  Ves.  391.  Trimmer  ▼.  Bayne, 
9  Ves.  209.  Attorney-General  v,  Tyndall,  Amb.  614.  Lanoy  v. 
Duke  of  Athol,  2  Atk.  444^ 


Chap.  IIL]  Mortgage  Debt  shall  be  discharged.  507 

gage,  of  which  several  instances  are  put  by  Lord  £U 
don  in  Aldrich  V.  Cooper.  Thus  in  the  cade  of  two 
<li8tinct  estates  being  mortgaged  to  one  person,  and 
one  only  of  the  estates  to  another  person ,  in  order 
that  the  latter  may  not  be  disappointed,  equity  will 
x:oropel  the  former  to  have  recourse  to  the  fund 
which  can  be  affected  by  him  only,  although  the 
estates  descend  to  different  heira  (a)  :  and  this  equity 
has  been  applied  in  favor  of  a  mortgagee  whose  in- 
terest in  an  estate  was  affected  by  an  extent  of  the 
crown,  even  in  a  question  with  general  creditors ; 
and  he  was  held  entitled  to  stand  in  the  place  of  the 
crown  as  to  those  securities  which  he  could  not  affect 
per  €Urectiimy  because  the  crown  had  affected  those  in 
pledge  to  him  (b).  In  like  manner,  if  a  man  die  having 
no  fund  except  a  freehold  and  a  copyhold  estate,  both 
comprehended  in  a  mortgage  to  ^•,  but  the  freehold 
estate  only  being  mortgaged  to  5.,  with  covenant  or 
bond(c)i  in  that  case  the  mortgagee  of  both  estates 
might,  if  he  thought  proper,  apply  to  the  freehold 
estate,  and  exhaust  the  whole  value  of  it  y  the  other 
would  then  stand  as  a  naked  specialty  creditor.  There 
is,  however,  no  doubt  that  the  latter  being  both  a  spe- 
cialty creditor  and  a  mortgagee  of  the  freehold  estate^ 
but  not  having  any  claim  as  a  mortgagee  upon  the 
copyhold  estate,  the  same  arrangements  would  take 
place;  and  that  in  equity,  the  second  mortgagee  would 
throw  the  prior  incumbrancer  upon  the  estate,  to 
which  the  second  had  no  resort. 


(a)  2  Atk.  444. 

(b)  Et  vide  Sagitary  v.  Hyde,  1  Vem.  4^5. 

(c)  Vide  infra,  page  505, 
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In  the  preceding  case  of  Aldrich  v.  Cooper,  it  was 
debated  whether  the  case  of  Robinson  v.  Tong(a), 
could  be  maintained,  viz.  that  specialty  creditors  bad 
no  right  to  insist  that  a  mortgage  debt,  secured  both 
on  freeholds  and  copyholds,  should  be  thrown  on  the 
copyholds,'  so  as  to  leave  the  specialty  creditors  the 
freehold  fund ;  on  the  ground  that  copyholds  were 
not  assets  for  specialty  debts,  and  that  none  of  the 
rules  of  equity  subject  any  fund  to  a  claim  to  which 
it  was  not  before  subject,  but  only  take  care  that  the 
election  of  one  claimant  shall  not  prejudice  the  claims 
of  others.    Lord  Eldon  justly  observed  that  it  was 
clear  the  case  was  by  no  means  a  due  application  of 
the  principle,  for  the  copyholds,  as  well  as  the  free- 
holds, were  both   subject  to   the   mortgage  debt  \ 
and  as  to  copyholds  not  being  assets  for  specialty 
debts,  was  freehold  estate,  he  asked,  assets  for  simple 
contract  debts  ?   It  was  not,  either  in  law  or  equity. 
Upon  what  principle  then  did  the  Court  say  that  in 
given  cases,  simple  contract  debts  should  be  paid 
out  of  the  real  estate  ?  Not  upon  the  ground  of  assets, 
but  that  a  specialty  creditor  has  a  double  fund  to  rer 
sort  to.     Upon  the  like  principle,  the  Court,  in  that 
case,  directed  (if  it  were  necessary  for  the  payment 
of  the  creditors)  that  the  mortgagee  should  take  his 
satisfaction  out  of  the  copyhold  estate,  and  that  if  he 
took  it  out  of  tlie  freehold,  those  who  were  thereby 
disappointed,  should  stand  in  his  place  as  to  the  co? 
pyhold  estate  ;  thereby  overruling  the  case  oif  Robini- 
Tong. 

case  of  Aldrich  v.  Cooper  also  decided,  that  if 
ited  in  Mr.  Cox'«  note  to  P.  Wm*.  Vol.  I  680,  Sth  ediu 
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freeholds  are  conveyed  in  mortgage,  with  a  covenant 
**  for  better  securing  the  payment  of  the  debt/*  to 
procure' admission  to  certain  copyholds,  and  surrender 
them  to  the  mortgagee,  and  in  the  mean  time  to  stand 
seised  of  the  copyhold  estate  in  trust  for  him,  both 
freeholds  and  copyholds  are  primarily  mortgaged, 
and  both  equally  liable  to  the  mortgage  debt. 

It  may  be  here  proper  to  remark  that  although 
in  two  preceding  instances  in  this  work  (a),  a  mort- 
gage has  been  defined  to  be  a  debt  by  specialhf^  yet  if 
the  deed  contain  no  covenant  for  payment  of  the 
debt,  and  the  mortgagee  have  not  a  bond  in  which 
the  heir  is  named,  the  mortgagee  will  have  no  claim 
on  the  heir  beyond  his  security  on  the  land  in  mort- 
gage (V)  }  and,  consequently,  if  a  preceding  mort- 
gagee should 'exhaust  the  land,  he  would,  in  such 
case,  be  reduced  to  a  simple  contract  creditor,  unless 
the  proviso  for  redemption  (if  such  be  contained  in 
the  deed)  could,  in  his  favor,  be  considered  as  amount- 
ing to  an  agreement  under  seal  on  the  part  of  the 
mortgagor  and  his  heirs,  to  pay  the  mortgage  debt* 
How  far  such  a  construction  might  be  put  on  the 
proviso,  does  not  appear  to  have  been  considered. 
From  the  principle  of  marshalling  before  stated,  it 
follows  that  if  a  mortgagee  with  bond  or  covenant 
resort  to  the  personal  estate,  the  simple  contract  cre- 
ditors will  have  a  right  to  stand  in  his  place  (c), 
to  the  amount  of  the  sum  taken  by  the  mortgagee 
out  of  the  personal  estate  {d). 

{a)  Pages  1,457. 

(h)  Ftflfe  8  Ves.  Jun,  39*. 

(c)  .8  Yes.  394.  Galton  v.  Hancock,  2  Atk.  436. 

[i)  Vide  note  Wilson  v.  Fielding,  2  Yem.  763. 
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CHAPTER  IV. 
Of  Foreclosure. 

Equity  having  determined  that  the  mortgaged  debt 
shall  be  considered  the  principal,  and  the  land  apledge, 
and,  as  a  consequence,  that  the  mortgagor,  notwith- 
standing his  breach  of  condition  and  the  conse- 
quent forfeiture  at  law  of  his  estate,  shall  be  reliev- 
able  in  equity,  on  payment  of  principal,  interest, 
and  costs,  and  the  mortgagee  in  possession  account- 
able  for  the  rents  and  profits,  it  became,  on  the 
other  hand,  just  that  the  mortgagee  should  not 
be  subject  to  a  perpetual  account,  nor  converted 
into  a  perpetual  bailiff,  but  that,  after  a  fair  and 
reasonable  time  given  to  the  mortgagor  to  discharge 
the  debt,  he  should  lose  his  equity,  or  in  other  words, 
be  foreclosed  his  right  of  redemption.  On  this 
principle  rests  the  doctrine  of  foreclosure,  which  we 
are  about  to  consider,  and  in  the  application  of 
which  the  forbearance  of  equity,  on  behalf  of  the 
mortgagor,  seems  to  be  carried  to  its  utmost  limits, 
even  so  far  as  in  some  instances,  to  work  a  serious 
detriment  to  the  mortgagee ;  fof  we  shall  find  that 
equity  is  ready  to  receive  the  excuses  of  the  mortgagor, 
as  well  for  the  purpose  of  giving  him  time  to  procure 
the  money  previously  to  the  foreclosui*e  (a),  as  also 


{a)  See  the  case  of  Edwards  ▼.  Cunlife,  1  Madd.  287.  in  which 
the  period  for  payinent  was  enlarged  the  fourth  time. 


Chap.  IV.]  Of  Foreclosure.  51 1 

{or  the  purpose  of  opening  the  foreclosure  after  many 
years'  quiet  possession  by  the  mortgagee,  under  an 
absolute  decree  of  foreclosure  confirmed,  sighed,  and 
enrolled* 

The  usual  course  pursued,  on  foreclosure  is^  for  the 
mortgagee  to  file  his  bill,  praying  that  an  account 
may  be  taken  of  principal  and  interest,  and  that  the 
defendant  may  be  decreed  to  pay  the  same  with  costs 
by  a  short  day,  to  be  appointed  by  the  Court,  and  in 
default  thereof,  he  may  be  foreclosed  his  equity  of 
redemption*  On  the  answer  coming  in,  the  matter  is 
referred  to  one  of  the  Masters  to  take  the  account, 
and  a  decree  is  made  for  payment  of  principal,  in* 
terest,  and  costs,  within  six  calendar  months  (a)  after 
the  Master's  report  of  what  is  due  on  that  account,  or 
in  default,  the  mortgagor  shall  stand  foreclosed.  After 
the  account  has  been  taken,  the  Master  makes  his 
report,  and  appoints  a  day  for  payment ;  the  report 
is  confirmed^  and,  on  defiiult  ^made,  the  mortgagee 
may  obtain  an  absolute  order  for  foreclosing  (6)  :  the 
order  is  afterwards  signed  and  enrolled,  and  the  fore« 
closure  is  complete. 

In  Ireland  it  is  the  practice,  instead  of  a  fore* 
closure,  to  pray  that  1;he  estate  may  be  sold,  and  the 
monies  applied  in  satisfaction  of  the  incumbrances^ 
and  the  surplus  paid  to  the  mortgagor  (c).    If  there 


(a)  ridetEq.Csi.Ab.e06. 

(b)  Senhouse  v.  Ead,  2  Vet.  450. 

(c)  13  Ves.  Jun.  205. 
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is  a  deficiency,  the  mortgagee  bas^  bis  remedy  for  the 
difference. 

In  certain  instances  also  in  England  a  decree  for  a 
sale  instead  of  foreclosure  may  be  obtained,  as,  if  the 
mortgage  be  of  a  dry  reversion  (a),  or  if  the  heir  of 
the  mortgagor  be  an  infant  (b)  ;  in  which  latter  case, 
a  foreclosure  or  sale  in  the  alternative  should  be 
prayed,  and  if  a  foreclosure  alone  is  prayed,  the 
Court  will,  with  the  mortgagee's  consent,  refer  it  to 
the  Master,  to  inquire  whethef  it  will  not  be  for  the 
infant's  benefit  that  a  sale  should  be  made  (c).  It 
also  seems,  that  if  the  bill  for  foreclosure  be  taken 
pro  confessoj  the  Court  will  order  a  sale  (cQ ;  and 
if  one  of  the  executors  of  the  mortgagee  be  him- 
self the  mortgagor,  the  bill  by  the  co-executors 
should  be  for  a  sale  (e).  If  the  mortgagor  die,  and 
the  heir  and  executor  be  the  same  person  who,  by 
his  answer,  admits  the  personal  estate  deficient  for 
payment  of  debts,  a  sale  may  be  obtained  in  the  first 
instance,  without  a  reference  for  an  account  of  the 
personal  estate  (/)• 

In  the  last  mentioned  case.  Lord  Thurlow  is  re- 
ported to  have  said,  that  if  the  heir  and  executor  had 
been  different  persons,  an  account  of  the  personal  es- 
tate must  have  been  first  taken ;  from  which  Mr. 

(o)  How  V.  Vigures,  1  Ch.  Rep.  33.  Vin.  15.  475. 
(ft)  Booth  V.  Rich,  1  Vern.  295.   15  Vin.  475. 

(c)  Mondey  v.  Mondey,  1  V.  and  B.  223,  vide  contra  GoocUer 
T.  Ashton,  18  Ves.  83,  overruled  by  Moydey  v.  Mondey. 

(d)  Dashwood  v.  Bithazey,  Mosely>  196. 
(#)  Lucas  V.  Seale,  2  Atk.  56* 

{/)  Daniel  v.  Skipworth,  2  B.  C.  C.  155. 
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Powell  inferred  generally  (a),  tliat  if  a  mortgagor  die, 
and  his  personal  estate  prove  deficient  to  dischai^e 
the  mortgage,  the  mortgagee  may,  on  filing  .u  bill  to 
enforce  payment  of  the  money  due,  pray  a  sale  of  the 
mortgaged  estate  in  the  first  instance.    The  case  cer* 
tainly  appears  to  warrant  this  conclusion.     A   re- 
cent writer  (V)  seems  to  think  that  in  any  case  in 
which  a  mortgage  security  is  d^ienty  a. sale  may  be 
prayed  ;  and  gives  as  a  reason,  that  to  pray  a  fore* 
closure,  which  the  next  day  is  liable  to  be  opened, 
( that  is,  by  the  mortgagee  proceeding  at  law  on  his 
other  securities,  as  will  be  hereafter  noticed,)  is  a 
mode  of  relief  to  which  equity  would  not  confine  a 
hondjide  mortgagee.    This  however,  it  is  submitted, 
is  very  different  from  the  case  put  by  Lord  Thurlow, 
where  you  have  both  the  heir  and  executor  before 
tlie  Court,  and  the  personal  estate  is  become  the  pri- 
mary fund  for  payment  of  the  debt,  which,  on  an  ac- 
count, proves  to  be  deficient.     The  order  for  sale  in 
such  case,  may  be  very  properly  made,  especially  if 
the  mortgagee  have  the  further  security  of  a  bond  or 
covenant,  making  him  a  specialty  creditor.     But  it  is 
submitted,  there  is  no  authority  for  the  general  doc-  ' 
trine,  that  on  an  alleged  deficiency-  of  the  mortgage 
security,  a  sale  may,  in  the  first  instance,  be  prayed. 
How  is  it  to  be  ascertained,  that  the  security  is  defi- 
cient as  the  foundation  for  the  decree  for  sale  ?  As  to 
the  argument,  that  equity  will  not  hold  a  mortgagee 


(a)  Powell  on  Mortgage,  1094,  4th  edit. 
{h)  Patch  on  Mortgage,  426. 
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to  a  mode  of  relief  liable  to  be  the  next  day  defeated^ 
it  may  be  answered,  that  if  the  mortgagee  suspect  h]» 
security  to  be  deficient,  he  may,  in  the  first  instance, 
proceed  against  the  mortgagor  on  his  collateral  secu-> 
rities^  and  file  his  bill  for  the  deficiency.  It  is  true  that 
in  Dash  wood  v.  Bithazey  (a),  the  Master  of  the  Rolls 
said,  that  where  the  security  was  dqfectivej  it  was  often 
referred  to  the  Master  to  set  a  valuation  on  the  estate, 
and  the  plaintiff  was  to  take  it^o  tanlo^  as  in  the  case 
of  Homden  v.  Tilby^  on  a  bill  of  foreclosure  of  the 
shops  in  Westminster  HalL  But  this  observation 
seems  to  apply  to  a  defective^  and  not  a  deficient  seen- 
rity.  Mn  i^onblanque  (&),  referring  to  the  doubt  here- 
after stated,  whether  equity  will  restrain  a  mortgagees 
from  proceeding  on  his  bond  after  foreclosure  and 
sale,  observes,  ^^  the  safer  course  is  for  the  mortgagee 
to  pray  a  sale ;  but  Aote,  he  caniR>t  pray  a  sale,  with^ 
out  previously  praying  a  foreclosure/*  The  author  is 
not  aware  of  any  direct  decision  on  the  point 

Although  equity,  after  default  by  the  mortgagor 
in  payment  of  the  debt,  will  give  the  mortgagee  re- 
lief by  foreclosure,  and  in  certain  instances  by  sale, 
as  before  mentioned,  yet  the  Court,  in  accordance 
with  its  principle  of  considering  the  estate  a  pledge, 
will  grant  the  mortgagor  every  fair  allowance  c(  time 
to  enable  him  to  discharge  the  debt  The  time 
for  payment  may  be,  therefore,  renewed,  on  proper 
application  to  the  Court,  even  afler  the  decree  is 


(a)  Moieley,  196. 

(i)  Treat,  on  Equity,  278,  note. 
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signed  and  enrolled  (a) ;  nor  will  it  make  a  differ- 
ence that  the  proceedings  are  under  the  7  Geo.  11^ 
cap«  20.  s«  2  i  the  time  may  be  enlarged  in  either 
case  {b). 

If  the  mortgagor  file  his  bill  to  redeem,  and  a  day 
be  appointed  for  payment,  and  he  make  default  in 
consequence  of  which  his  bill  is  dismissed,  this  will 
be  equivalent  to  a  decree  of  foreclosure  (c)  ;  and 
not  only  the  mortgagor  and  bis  heirs,  but  a  purchaser 
of  the  equity  of  redemption  pendente  lite  will  be  bound 
by  it  (d) ;  and  equity  will  not,  as  jji  the  case  of  fore-* 
closure,  enlarge  the  time  for  payrfient(e).  But  if  the 
bill  be  dismissed  for  want  of  prosecution,  and  not 
for  want  of  payment,  the  mortgagor  will  not  be  es- 
topped from  filing  a  second  bill  to  redeem  (y*). 

So  anxious  is  equity  to  afford  every  reasonable  re* 
lief  to  the  mortgagor,  that  even  after  a  decree  of 
foreclosure  has  been  signed  and  enrolled,  and  the 
mortgagee  has  been  in  possession  for  many  years,  ne« 
vertheless  the  Court  will,  under  special  circumstances, 
open  the  decree.    In  one  case,  the  foreclosure  was 

(a)  AnoD.  Barnard,  ^1.  2  £q.  Ca.  Ab.  605.  Cocker  t. 
BeTiSy  1  Ch.  Ca.61.  15  Vin.  475*  Ismood  t.  Claypool^  1  Cha.  Rep. 
262.    Edwards  v.  Cunliffby  supra,  page  511. 

(b)  WakereU  v.  Delight,  9  Ves.  S6.    Vide  17  Ves.  417- 

(c)  Cholmley  T.  Lord  Oxfbrd,  2  Atk.  267*  Bishop  of  Wiucheater 
t,  Payne,  11  Ves.  Jun.  199. 

{d)  Garth  v.  Ward,  2  Att  175. 

{e)  Novosiekki  ▼.  Wakefield,  17  Ves.  Jun«  417. 

(/)  Hansard  ▼•  Hardy,  18  Ves.  Jun.  460. 
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opened  after  sixteen  years  (tf)  j  and  in  other  eases^ 
the  Court  has  granted  the  relief  on  fresh  evidence 
adduced  on  the  mortgagor's  behalf  (fr). 

There  are  also  certain  acts  of  the  mortgagee  which 
will  of  themselves  open  the  decree,  as  if  there  has  been 
unfair  conduct  or  collusion  on  his  part  in  obtaining, 
the  decree  (c) ;  or  if,  after  foreclosure,  he  proceed 
against  the  mortgagor  on  his  bond  or  other  collateral 
security  (^),  which  the  mortgagee  may  lawfully 
do  (e).  Whether  equity  will  grant  an  injunction 
against  the  proceedings  at  law  if  the  mortgagee  ha» 
sold  the  estate,  and  deprived  himself  of  the  means  of 
letting  the  mortgagor  redeem,  does  not  seem  clear  (/)• 

Equity,  however,  will  not  open  a  decree  of  foreclo-* 

sure  by  reason  of  the  overvalue  of  the  estate,  and  a  parol 

,  agreement  to  permitaredemption  (g) ;  and,after  twenty 

years'  possession,  the  Court  will  not  set  aside  the  fore-* 

closure  for  mere  form  (A) ;  nor  will  a  bill  of  revivor 

(tf )  Burgh  V.  LangtoD,  15  Vin.  476.    2  Eq.  Ca.  Ab.  609.    5  B. 

P.  C.  213. 

{b)  Cocker  v.  Bevis,  supra*    Isniood  v.  Claypool,  suprd, 

(c)  Burgh  T.  Langton,  supra.  Lloyd  v.  ManselJ,  2  P.  Wms.  71- 

Gore  V.  Stockpole,  1  Dow.  18.    Harvey  v.  Tebbutt,  1  Jacob  and 

Walker,  197. 

{d)  Dafihwood  v.  Blithway,  1  Eq.  Ca.  Ab.  317.    15  Vin,  4'76- 

(e)  Tooke  v.  Hartley,  2  B.  C.  C.  126.  2  Dick,  785. 

(/)   V^  Tooke  T.  Hartley,  supra.  Perry  ▼.  Barker,  8  Ves.  Jun. 
527.  13  Ves.  198.  2  Fonb.277. 

(g)  Wishal  ▼.  Short,  3  B.  P.  C  558.    2  Eq*  Ca.  Ab.  177.    7 

Vin.  398. 
(k)  Jones  V.  Kenrick,  5  B.  P.  C.  244f.  2  Eq.  Ca,  Ab.  602.    15 

Vin.  470. 
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and  supplement  be  a  waiver  of  the  decree  (a) ;  nor 
will  the  mere  fact  of  the  mortgagee  devising  the  es- 
tate as  money  (fr),  or  noticing  it,  for  a  collateral  pur- 
pose,  as  a  debt,  open  the  foreclosure (c) ;  and  if  there 
have  been  considerable  alterations  made  in  the  estate, 
accompanied  with  length  of  possession,  the  decree  will 
not  be  opened  (d).  No  general  rule  can,  however,  be 
laid  down  for  the  opening  of  a  foreclosure ;  each  in- 
dividual case  must  rest  on  its  own  merits. 

A  decree  of  foreclosure  cannot  be  obtained  until 
the  estate  has  become  forfeited  at  law  by  breach  of  the 
condition  (e) ;  consequently  on  a  Welch  mortgage 
there  can  be  no  foreclosure  {f)  \  and  although  it  is  a 
matter  of  common  right,  yet  equity  will  refuse  it  in 
case  of  fraud  (jg) ;  nor  will  the  Court  permit  the  mort- 
gagee's title  to  be  investigated  under  the  proceed- 
ings in  foreclosure;  the  Court  can  only  bar  the  equity 
of  redemption }   and  will  leave  the  mortgagee  to 


(a)  Birch's  case,  GUbert's  Rep.  in  £q.  186. 

(4)  Silbcrschildt  v.  Schiott,  S  Ves.  and  Bea.  45.  Stuckville  v. 
Dolben,  15  Vin.  476.    Sel.  Ch.  Ca.  10. 

(c)  Tookc  V.  Bishop  of  Ely,  5  B.  P.  C.  181.  IS  Vin,  476.  2 
Eq.  Ca.  Ab.  252,  note  2. 

(lO  Lant  V.  Crisp,  5  B.  P.  C.  200.  2  Eq.  Ca.  Ab,  599.  Took  ▼. 
Bishop  of  Ely,  mpra. 

(e)  Bonham  ▼•  Newcome,  2  Vent.  S65.    1  Vera.  2S2. 

(/)  Howell  ▼.  Price,  Prec.  Ch.  425.  1  P.  Wms.  Ibh  etinde 
1  Ves.  407 ;  and  mpra  page  207  ;  but  as  to  copyholds,  inde  infra 

page  519. 
{g)  Saunders  ▼.  Dehew,  2  Vera.  271.  Bacon  Ab,  Vol.  V.  p.  101. 
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pursue  Ins  legal  means  to  establish  it  (a).  A  de&ult 
in  payment  of  a  half-year's  interest  on  the  appointed 
day,  will  be  a  sufficient  breach  of  condition  to  enable 
the  mortgagee  to  foreclose  {b). 

It  is  decided,  that  a  mortgagee  may,  at  tiie 
same  time,  proceed  in  all  his  remedies  at  law  and 
in  equity ;  he  may,  at  the  same  moment,  bring  his 
ejectment,  file  his  bill  of  foreclosure,  and  proceed  on 
his  bond  and  other  collateral  securities  (c),  although 
the  Court  will,  under  special  circumstances,  grant 
an  injunction  against  the  proceedings  at  law  {d). 
The  best  and  safest  course  for  a  mortgagee  to  pur« 
sue,  if  he  suspect  the  estate  is  not  adequate  to  dis« 
charge  the  debt,  and  he  cannot  obtain  a  sale  by  de- 
cree of  equity  (e),  is  to  proceed  on  his  legal  securities 
first ;  for  it  has  been  seen  that  if  he  firat  obtain  a 
decree  of  foreclosure,  and  afterwards  proceed  at  law, 
he  will  re-open  the  foreclosure ;  and  if  he  obtain  a 
foreclosure  and  sell,  and  then  proceed  at  law  for  the 
difference,  it  is  doubtful  whether  equity  wiH  not 
grant  an  injunction  ;  but  if  he  first  proceed  at  law. 


(fl)  Anon.  «  CIi.  Ca.  244.     15  Vin.  475.    5  Bac.  Ab.  100. 

(b)  Stanhope  V.  Manners,  2  Eden.  197.  Gladwin  v.  Hitdbfnati, 
2  Vera.  1.S5. 

(c)  Burnell  v.  Martin,  Dougl.  417.  Schoole  v.  Sal),  1  Sch«  and 
Lef.  176.  Reet  v.  Parkinson,  2  Anat.  497,  et  vide  2  Ve».  678.  2 
Atk.  843,  and  sitpra,  page  359. 

id)  Booth  V.  Booth,  2  Atk.  344.  Sdioole  v.  Sail,  tupra,  et  «tUe 
stipra,  852. 

(e)  As  to  this,  vide  suproj  page  512,  et  sieq. 


Cha]^.  IV.]  Of  Foreclosure.  519 

h«  may  afterwards  obtain  a  decree  in  equity  for  pay- 
ment of  the  remainder  ;  and,  on  default  of  payment, 
ft>recloBe  the  estate. 

If  a  conditional  surrender  be  made  of  a  copyhold, 
s  mortgagee  may,  before  admittance  and  after  breach 
^f  the  condition,  proceed  to  foreclose  the  estate  {a)  ; 
«nd  a  mortgagor  of  copyholds,  will,  on  foreclosure, 
be  directed,  if  necessary,  to  surrender  to  the  plain* 
tiff,  at  the  expence  of  the  latter  (ii). 

It  has  been  already  stated  that  on  mortgages  of 
stock)  the  mortgagee  may  forthwith  proceed  to  sell 
without  a  decree  of  the  Court,  accounting  neverthe* 
less  for  the  surplus  (c). 


It  is  requisite  to  consider  what  parties  are  ne- 
cessary to  a  bill  of  foreclosure.  In  a  subsequent 
chapter,  it  will  be  explained  that  in  whatever  form  the 
money  is  made  payable,  it  will  Jbelong  to  the  execu- 
tor, and  that  the  heir  at  law  of  a  mortgagee  in  fee  is 
a  trustee  of  the  estate  for  the  personal  represent 
.tative.  It  is,  therefore,  good  cause  of  demurrer  to 
a  bill  of  foreclosure  filed  by  the  heir  of  the  mort- 
gagee, that  the  executor  of  the  mortgagee  is  not 
a  party  (d)i  arid  even  if  the  bill  be  not  demurred 


iA*. 


(a)  Sutton  y.  Stone,  2  Atk.  101,  et  vide  supra,  119. 
{b)  Hill  V.  Price,  1  Dick.  344. 

(c)  Vide  supra,  page  809. 

(d)  Freake  v.  Hearsay,  1  Ch.  Ca.  51.   2  Freem.  180.  5  Bac. 
Ab.  101 

M  M  2 
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to,  but  it  comes  out  in  the  course  of  the  hearing 
that  the  executor  is  not  a  party,  the  plaintiiF  cannot, 
it  seems,  be  permitted  to  proceed  (a).  But,  neverthe- 
less, if  the  cause  proceed,  and  a  decree  is  obtained 
by  the  heir  of  the  mortgagee,  without  the  executor, 
it  will  be  binding  on  the  mortgagor ;  and,  it  seems, 
the  heir  of  the  mortgagee  may  either  pay  the  mort- 
gage-debt to  the  personal  representative,  or  give  up 
the  estate  (&). 

Secondly :  if  A,  mortgage  to  jB.,  and  B.  make  a 
derivative  mortgage  to  C,  B.  will  be  a  necessary 
party  to  a  bill  of  foreclosure  by  C,  to  prevent  a 
double  account  (c). 

Thirdly  :  if  there  be  several  mortgagees  who  are 
joint  tenants  of  an  entire  thing,  all  must  be  parties  to 
the  foreclosure  (eQ.  But  if  trustees  lend  on  mort- 
gage the  monies  of  several  cestuique  trusty  one  of 
the  cestuique  trust  alone  may  file  his  bill  of  foreclo- 
sure, the  trustees  hairing  refused  to  assist  him,  and 
bjeing  made  defendants  in  the  cause  (e).  In  all 
cases,  however,  the  trustee  himself  must  be  made  a 
party  to  a  bill  of  foreclosure  by  the  cestuique  -  trust, 
as  having  the  legal  .estate  (f). 

(a)  Meeker  v.  Taiiton,  2  Ch.  Ca.  29.   5  Bac.  Ab.  101. 

{b)  Clerkson  v.  Bowyer  and  another,  2  Vern,  66.  Globe  and  Wife  | 

y.  Earl  of  Carlisle,  cited  in  Clerkson  v.  Bowyer,  supra^  et  vide  S  | 

Bac.  Ab.  102. 

(c)  Hobart  v.  Abbott,  2  P.  Wins.  643.  5  Bac.  Ab.  100. 

{d)  L0we  V.  Morgan,  1  B.  C.  C.  368. 

(e)   Montgomerie  v.  Marquis  of  Bath,  3  Ves.  Jun.  560. 

(/)  Wood  V.  Williams,  4  Madd.  186. 
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Fourthly :  if  the  mortgagee  devise  the  lands  in 
mortgage,  and  the  money  due  thereon  to  another,  the 
heir  of  the  mortgagee  is  not  a  necessary  party  (a) ; 
and  if  the  devisee  make  the  heir  a  party,  he  will  not 
be  allowed  the  costs  out  of  the  estate  (V) ;  but  if 
the  legal  estate  descend  on  the  heir  of  the  mortgagee, 
it  would  seem  that  he  is  an  indispensable  party  to  the 
bill  by  reason  of  his  having  the  legal  estate  (c). 

fifthly  :  in  case  of  mortgage  of  real  estate,  whe- 
ther in  fee  or  for  a  term  of  years,  the  mortgagor,  or 
his  heir,  is  an  absolutely  necessary  party  in  a  bill  of 
foreclosure  (d) ;  but  the  executor  of  the  mortgagor 
need  not  be  made  a  party  {e).  In  a  recent  case  {^f\ 
the  mortgage  was  for  a  long  term  of  years  created 
by  tenant  in  fee }  the  executrix  was  made  a  party 
to  the  bill,  which  was  dismissed  as  against  her,  and, 
hy  consent^  without  costs.  In  a  bill  for  sale,  however, 
after  the  death  of  the  mortgagor,  the  personal  repre- 
sentative should  be  a  party  {g\  because  the  personal 
estate  must  be  first  applied. 

Sixthly:  if  the  first  tenant  in  tail  of  the  equity  of 


(a)  Howe  V.  Vigures,  1  Rep.  in  Ch.33.   1  Eq.  Ca.  Ab.  318., 
{b)  Skipp  T.  Wyatt,  1  Cox,  353 

(c)  Vide  Wood  v.  Williams,  supra. 

(d)  Howes  V.  Wodhave,  Ridgway's  Rep»  199. 

(e)  Duncombe  v.  Hansley,  3  P.  Wms.  333.  note.  5  Bac.  Ab.  101  • 
Fell  T.  Brown,  2  B.  C.  C.  276. 

(/)  Bradshaw  v.  Outram,  13  Ves.  234. 
0^)  Daniel  v,  Skipwith,  %  B.  C.  C.  155. 
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redemption  be  a  party  to  the  bill,  the  decree  will 
bind  all  the  remainder  men  and  the  reversioner  (a). 
And  if  a  decree  for  account  and  foreclosure  be  ob- 
tained, and  the  first  tenant  in  tail  release  to  the  more- 
gagee,  the  remainder  men  and  reversioner  will  be 
also  bound  (b). 

Seventhly  :  if  there  be  an  express  estate  for  life, 
the  first  tenant  in  tail  or  the  reversioner  must,  gene- 
rally speaking,  be  also  a  party  (c).  But  in  one  instance 
in  which  the  tenant  in  tail  was  abroad  (ci),  and  out  of 
the  jurisdiction  of  the  Court,  a  decree  of  foreclosure 
was  obtained  against  the  parties  before  the  Court. 

Eighthly  :  with  respect  to  incumbrancers  subse- 
quent to  the  mortgage,  but  prior  to  the  filing  of 
the  bill,  the  rule  appears  to  be,  that  the  decree  of 
foreclosure  will  bind  all  those  who  are  parties  to 
the  bill,  but  not  the  rest  {e)  j  and,  consequently, 
a  second  mortgagee,  or  other  subsequent  incum- 
brancers, who  are  not  parties  to  the  bill,  may,  on 
payment  of  the  first  mortgage-debt  and  costs  (/*),  re- 
deem the  first  mortgagee  afiLer  the  decree  obtained,  al- 
though the  first  had  no  notice  of  the  other  incum- 


(a)  2  Atk.  101.  Yates  v.  Hainb]y,2  Atk.  2S7.  5  Bac.  102,  et 
vide  1  Dow.  SI.      Roscarrick  v.  Barton^  1  Ch.  Ca«  220* 

{h)  Rejnoldson  v.  PerkiDS^  Amb.  564. 

(e)  2  Atk.  101.  1  Dow.  81. 

{i)  Fishwick  v.  Lowoi  1  Cox,  411. 

{e)  Draper  v.  JenDing,  2  Vern.  518.  Sherman  ▼.  Cox,  S  Ch. 
Rep.  84.    Nelson's  Rep.  71.    5  Bac.  Ab.  102. 

(/]  Lomax  v.  Hide,  2  Vern.  185. 
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brances  at  the  time  of  the  decree  (a).  But  the  decree 
wU  be  binding  on  all  creditors,  by  mortgage  or 
judgment  (i),  and  assignees  of  the  equity  of  redemp- 
tion (c),  subsequent  to  filing  the  bill  (d). 

This  distinction  is  grounded  on  the  principle  that 
the  incumbrancers  and  assignees  of  the  equity  of  re- 
demption,  subsequent  to  the  filing  of  the  bill,  are  af^ 
fected  by  notice,  having  taken  their  securities  and  as- 
fAgam^nts pendente  lite.  And  the  like  will  be  the  case, 
although  the  suit  afterwards  abate,  and  a  bill  of  re- 
vivor be  filled  to  which  these  incumbrancers,  &c.,  are 
not  made  parties  (^).  The  same  would  probably  be 
the  consequeDce  if  the  mortgage  or  purchase  of  the 
equity  of  redemption  were  made  during  an  actual 
abatement  of  the  suit  (jT). 

We  have  already  seen  (^),  that  on  a  bill  of  foreclo- 
sure against  an  infant,  a  reference  to  the  Master  may 
"With  the  mortgagee's  consent,  be  obtained,  to  inquire 
whether  it  will  be  for  the  infant's  advantage,  that  a 
$9le  should  be  made.  The  mortgagee,  may,  however. 


(#)  Godfr^  V.  Chadivelly  2  Vern.  601.  Morret  v.  Westerns  2 
\etu.  663.  Sherman  v.  Cox,  supra. 

{6)  Skbo^  of  Winchester  ▼•  Beavor,  d  Ves.  S15.  Bkhop  of  Win- 
cboiter  v.  Paine,  1 1  Vet.  198. 

(c)  Garth  ▼.  Ward,  2  Atk.  1?S,  et  vide  il  Ves.  199. 

i4)  Bishop  ef  Winchester  ▼.  Paine,  tt^a ;  which  case  overrules 
Crisp  ▼.  Heath,  7  Vin.  Ab.  5%. 

(e)  Bishop  of  Winchester  v.  Paine,  s^pra. 

{f)  Slyle  V.  Biartin,  I  Ou  Ca.  150,  sedxnde  11  Ves.HOO,  201. 

{g)  Stipra,  page  512. 
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object  to  such  a  reference,  and  insist  on  a  foredo- 
sure ;  and,  it  is  clear,  that  a  decree  of  fbreclosore 
against  an  in&nt,  may  be  obtained  (a)  :  but  it  is  not 
the  practice  of  courts  of  equity  to  make  a  decree 
against  infants  without  giving  them  a  day  to  shew 
cause  against  it  after  they  come  of  age  (V).    The 
usual  order  on  a  bill  of  foreclosure  against  an  infant 
is  for  a  reference  to  the  Master,  to  take  the  ac- 
count in  the  usual  way,  and  appoint  a  day  for  pay- 
ment, and  in  default  of  payment,  the  defendant  is 
to  be  foreclosed  ;  and  the  decree  is  to  be  binding  on 
the  infant,  unless,  on  being  served  with  a  subpoena 
to  shew  cause  against  the  same,  he  shall,  within  six 
months  afler  he  shall   have   attained   the  age  of 
twenty-one  years,  shew  to  the  Court  good  cause  to 
the  contrary  (c).  If  there  are  several  defendants,  and 
default  is  made  in  payment,  the  foreclosure  will  be 
made  absolute  on  such  of  the  defendants  as  are  adult, 
but  as  to.  the  infants,  the  clause  nisi  may  be  repeats 
ed  {d).    The  infant,  however,  need  not  wait  until 
twenty-one  to  shew  cause  against  the  decree.    He 
may,  by  his  prochein  ami,  shew  cause  at  any  time  {e). 


{a)  Williamson  v.  Gordon,  19  Ves.  114.  Mallack  ▼•  Galton, 
3  P.  Wms.  S52.  Lyne  v.  Willis,  ibid.  note.  Bishop  of  Winches- 
ter V.  Beavor^  3  Yes.  Jun.  317*  Booth  ▼.  Rich,  1  Vem.  895. 
Gundry  v.  Baynard,  2  Vem.  479*    Taylor  v.  Phillips,  S  Vex.  28. 

{b)  Per  Lord  Chancellor,  2  Vera.  342. 

(c)  3  Bac.  Ab.  615.  Bennett  ▼.  Edwards,  2  Vera.  392.  Leving 
w  Lady  Caverley,  Pre.  Ch.  229. 

(d)  WiUiamson  v.  Gordon^  tupra. 

{e)  Richmond  v.  Tayleur,  1  P«  Wms.  736.    Bennett  ▼.  Lee,  2 
Atk.5Sl. 
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If  he  shews  cause,  he  may  put  in  a  new  answer  (a) 
He  cannot,  however,  go  into  the  account  or  redeem 
but  must  shew  error  in  the  decree  (b) ;  and  if  he  does 
not  shew  cause,  within  the  limited  time,  he  will  be 
bound  (c).  The  process  by  subpoena  is  to  be  served 
on  the  defendant  on  his  coming  of  age,  and  is  a  ju- 
dicial writ,'  and  must  be  returned  in  term  time  (cI). 

Under  special  circumstances,  the  Court  will  refuse 
a  decree  of  foreclosure  against  an  infimt,  as  in  a 
case  in  which  a  mortgage  was  assumed  to  be  made 
under  a  power,  and  it  was  a  question  whether  the 
power  was  well  exercised  (e)  i  and  in  another 
case  (y),  in  which  the  security  was  defective,  but  the 
heir  was  bound  to  make  further  assurance  by  bis  an- 
cestor's covenant  In  the  latter  case,  the  Court  or- 
dered the  account  to  be  taken,  and  a  day  appointed 
for  payment,  and  in  case  of  de&ult  the  mortgagee 
was  to  be  let  into  possession,  and  the  in&nt,  on  at- 
taining twenty-one,  was  to  convey,  unless,  within  six 
months^  he  shewed  good  cause  to  the  contrary. 

If  the  in&nt  be  the  plaintiff,  and  bring  his  bill 


(a)  Bennett  v.  Lee»  S  Atk.  5S2.  Fountam  ▼.  Caine,  1  P.  Wmg . 
50i.  Napier  ▼•  Effingham,  3  P.  Wmi.  401. 

(i)  MaUack  ▼.  Galton,  Lyne  ▼.  Willis,  Bishop  of  Winchester  ▼• 
BeaTor,  WiUiamson  v.  Oordon,  $upra. 

(c)  S  Bac.  Ab.  615. 

(e)  Sayle  ▼•  Freeland,  S  Vent.  550^ 
if)  Spencer  v.  Boyes,  4  Ves.  Jvau  870. 
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by  bi9  guardian  to  redeem,  and  a  day  19  given  for 
that  purpose,  and  de&ult  made  in  payment,  and  tbe 
bill  consequently  dismissed,  which,  as  before  stated, 
is  tantamount  to  a  foreclosure,  it  does  not  seem  clear 
wbether  the  infant  will  be  bound,  or  will  have  six 
months  after  he  comes  of  age  to  shew  cause  (a). 

It  has  been  already  stated,  that  in  case  of  infancy* 
a  sale  thouU  be  prayed  by  the  mortgagee  (i),  by 
which  the  in&nt  will  be  bound  (c);  nevertheless,  if 
he  be  decreed  to  join  in  the  conveyance,  a  day  most 
be  given  bim  after  he  comes  <jf  age,  within  which 
be  nay  show  cause  to  the  cootrary  (i)  ;  bnt  ^  the 
mortgagee  be  wiHing  to  di^ense  witb  the  iofimt^ 
CDdcurrenoe,  a  sale  may  be  made  without  htm,  and 
consequently  a  day  need  not  be  given  him  (e). 

Hieaaane'  reasoning  does  not  hcdd  in  the  case  aS 
coverture  as  of  infancy,  for  -die  law  coneiders  that  a 
on  her  marriage,  has  reposed  in  her  bns- 
it  authority  to  protect  her  interests,  and 
lecree  of  foreclosure  against  a  married 
er  husband,  of  the  right  of  redemption 


t,  3  Alk.  085.  Napier  t  l^ffitig- 

6. 

Lich,  1  Vem.  296. 

ENusoiu,  S  Vern.  429.  Pre.  in  Cft.  IM.    Fowntam 
Adams  V.  QmM,  t  Dicft,  4«9. 
^arsoiM,  mipea.  ■     ■ 
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iH  the  wife,  will  be  bindiag,  and  she  will  not  be  aU 
lowed  a  day  after  discoverture  (a). 

*  Chambers  in  the  inns  of  court  appear  to  be  sub« 
ject  to  the  local  jurisdiction  and  authority  of  the 
benchers,  and  the  courts  of  law  will  not  interfere  in 
respect  of  them  ;  but  if  the  benchers  decline  to  exer* 
cise  their  authority,  the  ordinary  courts  will  take 
cognizance  of  the  question ;  and,  therefore,  if  the 
benchers  refuse  to  make  an  order  for  the  foreclosure, 
or  sale  of  chambers  in  mortgage,  a  decree  may  be  ob- 
tained in  a  court  of  equity  (6). 

In  anotlier  part  of  this  Treatise  (c),  when  speaking 
of  mortgages  of  the  equity  of  redemption,  it  has 
been  stated  that,  by  legislative  enactment((0,  a  fraud 
by  the  mortgagor  in  executing  a  second  mortgage 
without  giving  previous  notice  of  the  existing  mort- 
gage, is  punishable  by  the  loss  of  his  right  of  re- 
demption, provided  other  lands  are  not  added  in 
the  second  mortgage  to  those  in  the  first  mortgage ; 
it  is  not,  therefore,  in  this  place  requisite  to  explain 
the  law  on  this  point. 

The  final  order  to  a  decree  of  foreclosure  is  abso* 
lutely  necessary  to  its  perfection,  so  much  so  that 
without  its  being  obtained,  a  decree  of  foreclosure  is 

(a)  Mallack  v.  Galton,  S  P.  Wms.  SS%. 

(6)  Rakettraw  t.  Brewer,  Select  Cases  in  Ch.  55.  8  P.  Wms.  51 U 

(c)  P^t  TMy  €i  $e^. 

(d)  4  and  5  Win.  S.  c.  16. 
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not  a  good  plea  to  a  bill  to  redeem  (a)  ;  but  a  release 
by  the  mortgagor^  after  the  first  decree,  would  be 
tantamount  to  a  final  order  (&)• 

In  matters  of  for^losure,  computation  of  time 
must  be  by  calendar,  and  not  lunar  months  (c). 


(«)  Senhouse  v.  Earl,  2  Yes.  450.    5  Bac.  102. 

(h)  Reynoldson  v.  Perkinf,  Amb.  564. 

(jp)  Anon.  Barnardi  S24.    8  Eq.  Ca.  Ab.  GOS. 
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CHAPTER  V. 

To  inAom  Ae  Money  tmd  Lands  in  Mortgage  will 

belong. 

So  long  as  the  money  and  lands  in  mortgage  retain 
their  respective  characters  impressed  upon  them  in 
equity,  that  is,  so  long  as  the  debt  remains  the  prin- 
cipal, and  the  land  the  pledge,  so  long  the  mortgage 
will  be  personal  assets ;  and,  accordingly,  if  the  mort^ 
gage  be  in  fee,  and  the  mortgagee  die,  his  heir  or 
devisee  will  be  a  trustee  for  the  executor  (a).  Doubts 
were  formerly  entertained  in  this  respect  in  cases  in 
which  the  mortgage  was  in  fee,  and  there  was  nei- 
ther bond  or  covenant  for  payment  of  the  money  (6); 
or  where  the  condition  for  redemption  was  upon 
payment  to  the  mortgagee,  his  heirs  or  executors. 
But  these  are  so  completely  removed,  as  to  render 
it  a  mere  waste  of  time  to  enter  into  a  considera- 
tion of  the  cases  upon  the  subject ;  the  law  being 
now  clear  that  whatever  may  be  the  form  of  the 
mortgage,  it  will  be  part  of  the  personal  assets  of  the 
mortgagee,  and,  consequently,  will,  on  his  death,  un- 


(a)  Barnard*  50. 

(*)  TOly  V.  Egefton,  1  Rep.  in  Ch.  181. 
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less  he  direct  the  contrary,  belong  to  bis  personal 
representatives  (a). 

It  is  indeed  open  to  the  mortgagee  in  the  case  of  a 
mortgage  as  well  as  of  any  other  part  of  his  personal 
estate,  as  between  his  real  and  personal  representatives 
to  convert  it  into  land,  and  make  it  pa^s  as  sach  ac- 
cordingly (6).  But  this  depends  on  other  principles  of 
equity,  and  on  the  manifest  declared  intent  of  the 
teslmt(»*9  it  being  evident  that  if  a  testator  expressly 
devise  to  another  the  mortgaged  lands  by  name  b& 
real  estate^  he  intends  the  devisee  should  have  the  full 
benefit  of  all  his  interest  in  that  property.  On  this 
principle  if  a  man  purchase  an  estate^  which  after- 
wards proves  to  be  sutgect  to  an  equity  of  rekiemption, 
and  dies,  the  money  will  belong  to  his  heir,  and  not 
to  fais  executor  (c).  In  like  manner,  if  mortgage- 
money  be  articled  to  be  laid  out  in  land  and  settled, 
the  roooej  ndil  be  bomid  by  the  articles  {d)», 

If  the  mortgagee  in  his  lifetime  obtain  a  release  of 
the  equity  of  redemption,  or  obtain  an  absolute  de- 
cree of  foreclosure^  and  enter  into  possession,  it  is 


■^^-*-* — ^*  ..■....-  ^       ..-.     -,>. 


[a)  See  Thornbrough  v.  Baker,  1  Ch.  Ca.  283.  Noy  y.  Ellis^ 
S  Ck.  C^.  2ft>.  Turner's  case,  2  Vefit.  848%  Htfrdress,  467. 
CtttiningT.  Hicks,  2  Ch.  Ca.  1S7.  Wynn  v.  Litllotoo,  2  Ch.  Ca.51> 
52.    Sir  Thomas  Littleton's  Case,  2  Vent  S51. 

{h)  Noys  ▼.  Mordaunt,  2  Vera.  681.  Gilb.  Rep.  in  Ch.  %  Pre. 
in  Ch.  265. 

(c)  Cotton  V.  lies.  1  Vem.  271.    Maxims  in  Equity,  21,  22. 

{d)  Lawrence  v.  Beverley,  cited  9  P.  Wan.  217. 
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manifest  that  the  debt  and  land  have  altered  their 
characters,  for  the  land  has  ceased  to  be  a  pledge, 
and  the  debt  has  become  merged  in  the  land,  and, 
consequently,  if  from  any  circumstances  after  the 
death  of  the  mortgagee,  the  ibreclosore  shall  be  opened 
or  the  release  set  aside,  it  is  submitted  that  the  heir, 
and  not  the  executor,  will  be  entitled  to  the  money: 
inasmuch  as  the  mortgagee  has  done  all  in  his  power 
to  make  it  real  estate.  This  doctrine  was  applied 
in  fiivor  of  a  general  devisee,  in  a  case  in  which  ai  de* 
cree  nisi  only  had  been  obtained  on  a  bill  for  ibre* 
closure ;  the  mortgagee  dying  before  a  final  de- 
cree (a)  ;  although,  with  regard  to  creditors, .  the 
mortgage  was  still  held  to  be  personal  asseta  for  the 
pay  merit  of  debts. 

As  the  personal  representatives  are  entitled  to  the 
money,  and  as  the  land  is,  in  equity,  a  pledge  for  the 
payment  of  it,  it  follows  that  if  the  pledge  is  forfeited, 
the  personal  representative  must  be  also  entitled  to 
the  land  composing  the  pledge  ;  and  therefore* 
if  the  mortgagee  die,  and  his  heir  obtain  a  release  of 
the  equity  from  the  mortgagor^  or  the  land  becomes 
irredeemable  from  length  of  time,  it  will  nevertheless 
bdong  to  the  personal  representative  (6),.and  the  heic 
will  be  a  trustee  for  him;  although  if  the  heir  foreclose^ 


(a)  Garrett  ▼•  Evers,  Moseleyi  S64t9  ted  vide  canirOf  Thompson 
V.  Grant,  4  Madd,  4*38. 

(b)  Ellis  ▼.  Gnavas,  2  Ch.  Ca.50.  Cannitig  v.  Hicks,  ibid.  1S7. 
1  Vern,  412.  Tabor  ▼.  Grover,  2  Vern.  S57.  1  Eq.  Ca.  Ab.  S28, 
Wood  V.  Nosworthy,  cited  2  Vern.  193.  Clerkson  v.  Boryer, 
ibid,  66. 
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it  seeniB  questionable  whether  he  may  not  pay. off 
the  mortgage,  and  retain  the  estate  {a).  On  the  same 
principle,  if  a  feme  covert  be  possessed  of  a  mortgage 
in  fee,  and  die,  and  the  lands  descend  on  her  heir, 
her  husband  will  be  entitled  as  her  administrator  (b) ; 
and,  in  like  manner,  a  mortgage  in  fee  made  to  a 
citizen  of  London,  was  held  to  be  part  of  his  perso- 
nal estate,  and  divisible  according  to  the  custom  (c) ; 
and  in  all  these  cases,  the  heir  at  law  will  be  a  trustee 
for  the  persons  beneficially  entitled,  and  be  decreed 
to  convey. 

If  two  persons  aCdvance  money  jointly  on  mort- 
gage, and  one  of  them  die,  the  debt  will  at  law  be- 
long to  the  survivor,  but  in  equity  there  will  be  a 
tenancy  in  common  (d)^  and,  therefore,  on  paying  off 
the  mortgage,  the  concurrence  of  the  personal  re- 
presentatives of  the  deceased  mortgagee  is  necessary^ 
to  give  a  valid  dischai^e  to  the  mortgagor.  The  con- 
sequence is,  that  when  money  is  lent  by  trustees, 
and  it  is  not  desirable  to  put  notice  of  the  trust  on 
the  mortgage  deed,  it  has  become  a  practice  to  insert 
a  declaration  that  if  one  of  the  mortgagees  shall  die 
before  the  money  is  paid  off,  the  receipt  of  the  survi- 
vor shall  be  a  sufficient  discharge  ;  and  that  the 
concurrence  of  the  personal  representative  of  the  de- 


(a)  Fu2e  «^a,  page  520*    « 

(b)  Turner  v.  Crane>  1  Yem.  170. 

(c)  1  Ch.  Ca.  285.  2  Freem.  144. 

{d)  Petty  V.  Styward,  1  Ch.  Rep.  Si.     1  £q.  Ca.  290,  et  xdde 
2Ves.258.   SVes.6Sl. 
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ceased  mortgagee,  shall  not  be  requisite.  If  lands  in 
inortgage  are  foreclosed  by  two  or  more  persons,  or 
the  equity  of  redemption  is  released  to  them,  the 
parties  will  in  equity  hold  the  lands  as  tenants  in 
common  (a). 

The  rule  appears  formerly  to  have  been,  that  if 
the  mortgagee  devised  the  lands  to  one  for  life,  with 
remainder  to  another  in  fee,  and  the  money  was  af- 
terwards paid  in,  the  tenant  for  life  was  entitled  to 
one-third  part  of  the  principal,  and  the  remainder- 
man to  the  residue  (i).  But,  at  the  present  day,  it 
is  conceived  the  whole  money  must  be  invested  on 
trusts  corresponding  with  the  limitations  of  the  estate. 

The  receipt  of  one  of  several  executors  is  a  su& 
ficient  discbarge  of  a  debt  due  to  the  testator,  for  each 
executor  represents  the  deceased  (c);  and  therefore 
if  the  mortgage  is  paid  to  one  only  of  several  execu- 
tors, whether  before  or  after  probate,  he  may  give 
a  valid  release  (cQ. 

If  a  mortgage,  whether  for  ajerm^ofjeai^  or  in 
fee,  belong  to  a  married  woman,  the  husband  may  re- 
duce  it  into  possession  during  their  joint  lives  ;  and  if 
it  be  for  a  term  of  vears,  he  may  alone  surrender  the 
term ;  but  if  it  be  in  fee,  a  conveyance  and  fine  from 


(a)  2Ve8.258.    S  Yes.  631. 

(6)  Vide  Brent  ▼.  Best,  1  Vera.  70. 

(c)  2  Ves.  267. 

{d)  Austen  v.  Executors  of  Dodwell,  1  Eq.  Ca.  Ab.  319. 

N  N 
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him  and  his  wife  may  be  necessary.  If  the  mortgage 
be  for  a  term  of  years,  he  may  alone  assign  the  term 
and  debt  (a),  either  for  or  without  a  valuable  consi- 
deration ;  and  it  will  be  binding  on  the  wife  surviv- 
ing (b).  If  the  mortgage  be  in  fee,  and  he  assign  it 
without  his  wife's  concurrence,  or  if  he  become  bank- 
rupt, then^  it  is  conceived,  equity  will  not  compel  her 
to  join  in  a  conveyance  without  a  settlement  of  part 
being  made  upon  her,  supposing  her  husband  had  not 
become  a  purchaser  of  her  personal  estate  by  marriage 
settlement  (c) ;  and  if  her  husband  should  die  before 
the  legal  fee  be  divested  out  of  her,  it  may  be  ques- 
tionable whether  she  might  not  be  enabled  to  recover 
the  whole  debt  against  either  the  particular  or  ge-* 
neral  assignee  (d).  If  the  husband  survive,  he  will  be- 
come absolutely  entitled  to  the  money,  and  the  heir 
at  law  of  lie  wife  (if  the  mortgage  be  in  fee)  will  be 
a  trustee  for  him ;  but  if  die  wife  survive,  and  it  be 
not  reduced  into  possession  or  legally  assigned  away, 
it  will  survive  to  hen 


(a)  Packer  v.  Wyndhami  Cha.  Pre.  412.  Bates  v.  Dandj,  2 
Atk.  207. 

(b)  Mitfcm!  V.  MItSbrd,  9  Tes.  96. 

{€)  Vide  Wrij^tTv  Moiiey,  11  Vea.  17.  Btretford  ▼.  HobMn, 
1  Madd.  S78. 

{d)  Mltford  V.  Mitford,  supra.  Packer  v.  Wyndham,  mpra. 
Gilb.  Lex.  PntL  2779  sei  vide  canira  Bosvil  ▼.  Brander,  1  R  Wiiib. 
459. 
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CHAPTER  L 

Of  the  Right  of  Redeeming. 

The  right  of  redemption  being  a  creature  of  equity 
must  be  subject  to  the  rules  of  equity.  The  Court,there- 
fore,  as  before  noticed  (a),  will  make  terms  with  the 
mortgagor,  if  necessary,  before  it  permits  him  to  re- 
deem ;  and  the  decree  for  redemption  will  be  either 
absolute  or  conditional,  as  suits  the  circumstances  of 
the    case.      Of  this,    an  instance    occurs  (i)    in 
which  a  mortgagee,  having   purchased  the  estate 
for  a  valuable  consideration,  a  third  party  made  ad- 
verse claim  to  the  right  of  redemption,  but  was  de- 
sirous of  having  the  validity  of  the  mortgage  tried 
at  law,  before  he  should  redeem ;  the  Court  held 
that  he  ought  to  declare  whether  he  would  redeem 
or  not  before  he  disputed  the  title,  and  that  if  he 
would  redeem  he  ought  to  pay  the  defendant  all  his 
principal  money,  damages,  and  costs,  which  he  refiis- 
ing,  the  Court  dismissed  the  bill :  and  in  another 
case  (c),  in  which  an  in&nt  heir  of  a  mortgagor,  by 


^•^-^^i»^m^»tmmmmamimmmm^m>*mmtl»^^mmm^m^mmtmimm^mmmmm/^^ 


if)  Smtk  w.  Vallance«  1  Rep.  Ch.  170,  tt  vid$  Goodtide  ▼.  B4' 
\ej,  Cowp.  Rep.  601. 
(c)  RaxfisSen  r.  Laitgley»  ^  Tern.  $96. 
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his  guardian,  having  fruitlessly  endeavoured  by  pro- 
ceedings at  law,  to  overthrow  the  mortgagee's  title, 
brought  bis  bill  to  redeem,  but  the  Court  would 
not  allow  redemption,  unless  the  mortgagor  would 
pay  a  sum  of  money  which  the  mortgagee,  on  his 
oath,  declared  he  had  paid  above  his  taxed  costs, 
in  defending  the  title  at  law,  and  the  Court  also 
allowed  him  his  costs  of  taking  out  administration  to 
the  mortgagor  as  principal  creditor. 

The  general  rule  of  equity  however  is,  that  the 
Court  will  render  its  assistance  to  all  pernors  of  the 
profits,  and  all  persons  claiming  any  share  or  inter- 
est in  the  equity  of  redemption,  unless,  indeed, 
their  title  may  have  been  obtained  by  fraud,  as 
in  a  case  (a),  in  which  a  man  having  married  an 
infant  heiress,  procured  her  to  levy  a  fine,  and 
the  father  of  the  husband  was  one  of  the  com- 
missioners who  took  the  fine,  the  use  of  which 
was  declared,  on  failure  of  their  issue,  to  the 
survivor  in  fee  ;  the  wife  died  without  issue,  and  an 
inlant  \  the  husband  afterwards  made  a  mortgage  in 
fee,  and  died ;  on  which  the  equity  of  redemption 
descended  on  his  uncle,  and  from  him,  on  the  father 
of  the  husband,  and  from  him  on  the  wife  of  the  plain- 
tiff.  The  defendant  was  the  heir  of  the  wife,  who  had 
bought  in  the  mortgage,  and  obtained  possession  of  the 
title-deeds,  and  got  into  possession,  and,  being  in  pos- 
"session,  had  levied  a  fine,  and  five  years  had  passed. 
The  deed  declaring  the  uses  of  the  first  fine  was  lost. 

(a)  Packiogto^  v.  Barrow,  Pre. Jn  Ch*  216» 
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The  bill  ^as  filed  by  the  plaintiff  and  n^fe  for  a  dis- 
covery of  the  deed)  and  a  redemption ^  Th«  defen- 
dant pleaded  the  ill  practices  used  in  obtaining  the 
first  fine,  and  also  his  own  fine  and  the  non-claim'^ 
and  that  there  was  no  such  deed  as  the  bill  sought, 
or  if  there  was,  it  was  obtained  by  fraud.  The  plain- 
tiff proved  the  execution  of  the  deed.  The  Court 
aaid^  that  the  fiither,  in  taking  the  fine  fi*om  his 
daughter-inJaWy  could  not  have  been  aided  in  equity ; 
and  the  plaintiffi  claimed  under  him.  The  bill  was 
dismissed. 

'  It  is  also  a  general  principle  that  no  person 
shall  be  entitled  to  redeem  but  he  who  caii  shew  a 
title  to  the  estate  of  the  mortgagor  (a),  butif  therd 
be  fraud  or  collusion  to  the  detriment  of  third  parties, 
as  if  assignees  (6),  or  executors  (c),  or  trustees  (rf),  re- 
fiise  to  enfi>rce  their  right,  creditors  or  other  parties 
interested  may  file  their  bill  for  relief 


These  general  observations  being  premised,  it  will 
be  necessary  more  particularly  to  consider  the  differ-^ 
ent  parties  who  are  entitled  to  redeem. 

An  equity  of  redemption  will,  in  its  descent,  de- 


(a)  Lomax  V.  Bird,  1  Vern.  182.     Bickley  v.  DorriDgtOD^  and 
Monk  y.  Pomfret,  '2  Eq.  Ca.  Ab.  605.    Barnard.  30. 
(i)  Franklynv.  Fenii  Barnard.  Rep. $0. 
(c)   Vide  supra, 
{d)  Troughton  v.  Binkes,  6  Ves.  573. 
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volve  in  like  manner  as  the  legal  estate,  tkat  is^  to 
the  common  law,  or  costomary  heir,  according  to  the 
circumstances  of  the  case  («) ;  atid  to  such  heir,  the 
right  of  redemption  of  course  belong^ 

The  hagres  faeku^  or  devisee  of  the  eqo^  of  re* 
demptiM,  is  entitled  to  redeem,  and  be  need  not 
make  the  heir  at  law  of  the  mortgagor  a  partjr^  unless 
he  claims  to  have  the  will  established  (6), 

The  assignee  of  the  equity  of  redemptioii 
may  also  redeem,  although  the  equity  has  been 
abandoned  for  a  considerable  time.  Of  this  an 
instance  frequently  referred  to,  is  to  be  found  in  a 
case  before  Lord  Hardwicke  (c),  in  which,  a  peitsoa 
who  is  there  styled  a  prowling  assignee,  bought  in« 
for  a  very  inconsiderable  sum,  the  equi^c^reddmption 
which  had  been  abandoned  for  fifteen  years.  The 
Court  decreed  a  redemption  on  terms,  namely,  that 
on  taking  the  account  before  the  Master,  he  should 
be  allowed  to  surcharge  and  falsify  only  (d),  and  that  the 
interest  should  be  calculated  at  51.  per  cent,  alUiough 
the  usual  rate  was  then  much  higher. 


(a)  VidM  suprUf  page  46- 

(i)  Lewis  v.  Nangle,  2  Ves.  4S1.    Phillips  v.  Hele»  1  Ch.  Rep. 

190. 

(#)  Anon.  8  Atk.  814. 

{d)  As  to  thisy  vide  infra.  Cap.  of  Accounting, 
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The  jwsignees  of  a  bankrapt  may  redeem  (a). 

I 

Judgment-creditors  may  redeem,  although  the 
judgment  be  with  a  stay  of  execution  (h) ;  but  if 
leaseholds  be  in  mortgage,  a  judgment-creditor  must 
take  out  execution  before  he  can  redeem  (c) ;  for, 
until  ABXiy  the  judgm^it  is  no  lien  on  the  lease- 
holds ((O* 

A  creditor  was  permitted  to  redeem  whose  debt 
was  considered  to  be  released  by  operation  of  law, 
and  to  subsist  in  equity  only,  as  in  a'  case  (<?) 
of  a  bond  given  by  husband  before  marriage  to 
iiis  iirife  for  a  sum  of  money  payitble  after  his  de- 
cease. 

Tenant  by  elegit  or  statute  (/),  and  sequestra* 
tors  (g"),  may  redeem. 

The  crown,  or  its  grantee,  may  redeem  on  forfeiture 
of  the  equity  of  redemption  (A). 


(a)  Franklyn  v.  Fern,  supra, 

lb)  Sconahewerv.  Thompson,  2  Atk.  <M0. 

(c)  Shirley  v.  Watts,  8  Atk.  200.  Angel  v.  Draper,  1  Vern.899. 

(d)  Videsupra,  Page  70. 

(#)  Acton  V.  Pierce,  2  Vem.  480.    Cha.  Prec.  287. 
(/)  Bunbury,  84>7.  2  £q.  Ca.  Ab.  594. 
(g)  Fawcett  ▼.  Fothergill,  Dick.  20. 

{h)  Attorney-General  v.  Crofts,  1  B.  P.  C.  222.    Lovell's  case, 
1  Salk.  85.  1  Eden.  210. 
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A  tenant,  it  is  said,  may  redeem,  or  procore  one 
to  redeem  for  him  (a). 

Although  a  voluntary  conveyance  be,  under  the 
27th  of  Elizabeth,  fraudulent  and  void  against  a 
mortgagee,  who  is,  pro  tanto^  a  purchaser,  neverthe- 
less the  party  claiming  under  the  deed  is  entitled  to 
redeem  (b). 

If  a  mortgage  be  made  in  exercise  of  a  power,  the 
persons  claiming  in  de&ult  of  appointment  may  re* 
deem  (c). 

A  dowress  (d)j  tenant  by  curtesy  (^),  and  joint-, 
ress  (/*),  may  redeem. 

Subsequent  mortgagees  may  redeem  (£) }  but 
if  the  first  incumbrancer  be  not  in  posses- 
sion, they  must  pay  him  all  the  arrears  of  inter- 
est (A). 


mmm 


(a)  Keech  v.  Hall,  Doug.  Rep.  22. 

[h)  Rand  v.  Cartwright^  1  Ch.  Ca.  59.   Thorne  v.  Tfaomey  1 
Vern.182.    Barthrop  v.  West,  2  Ch.  Rep.  62. 

(c)  Innes  T.  Jackson,  16  Ves.  Jun.  S67. 

(d)  Palmes  v.  Danbyi  Pre.  Ch.  137* 

(e)  Bunb.  S47. 

(/)  Howard  v.  Harris,  2  Ch.  Ca*  171.  2  Vent.  S6$w 
ig)  Fell  V.  Brown,  2  B.  C  C  276. 
(A)  1  Yes.  268. 
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Tenant  for  life,  or  remainder-omn,  or  reversionery 
may  redeem  (a). 

« 

If  a  term  of  years  be  purchased,  in  the  joint 
names  of  the  husband  and  wife,  and  the  husband 
mortgage  it,  and  afterwards  die  in  the  life-time  of  his 
wife,  the  creditors  of  the  husband  may,  it  seems,  re* 
deem  (&)• 

It  was  decided  that  a  protestant  heir  might  re- 
deem a  mortgage  made  by  a  papist  (c). 

A  committee  of  a  lunatic  may  redeem  for  the  be- 
nefit of  the  heir  (d). 

And  lastly :  a  guardian  of  an  infant  may  apply  the 
rents  in  discharge  of  the  principal  of  the  mortgage  (e), 
because  the  mortgage  is  a  subsisting  charge  and  lien 
on  the  estate  (J^). 


The  next  point  for  our  consideration  is,  the  time 
within  which  the  equity  of  redemption  will  be  al- 
lowed. It  is  repeatedly  laid  down  in  the  books  that 
there  is  no  absolute  time  which  will  bar  the  right  of 


(a)  Aynslej  v.  Reed,  Dick.  249. 
(i)  Watts  V.  Thomas,  2  P.  Wins.  965. 
(c)  Jones  T.  Meredith  Bunbury,  Si^.  Comyn's  Rep.  661;  et  vide 
Co.  Litt.  S91  (a),  n.  S46. 
{d)  Ex  parte  Grimstone,  Amb.  706. 
le)  Palmes  v.  Danby,  Pre.  Ch.  137. 
(/)  Vide  supra. 
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r^effljplkra  %  tmd  (lye  p^int  may  be  CMceded,  for  it 
being  determined  that  an  equity  of  redemption  is  not 
within  the  statute  of  limitations,  and  that  the  Court 
wiR  always  admft  an  ^Kplamttion  ci  the  cfrcum- 
sAMoes  occMsiraiiig  thi^  delay,  it  may  be  justly  satd 
that  there  is  tio  pwifive  mA  Rseed  period  tri^Bd 
wlAek  redbttptioti  caimMt  be  dbtaitied.  Nevei'^ess, 
the  same  reasons  which  induced  the  legislattfne  to 
limit  the  period  for  trying  at  law  the  right  of  posses- 
sion to  un  estate,  operate  as  forcibly  on  the  conside- 
ration of  equity  for  Smiting  tbe  right  of  redettiplion 
of  the  equitable  estate ;  and,  accordingly,  after  a 
considerable  conflicting  of  opinions,  it  is  settled^ 
that  the  courts  of  equity  will  be  regulated  in  this  re* 
spect  by  analogy  to  the  statute  of  limitations  (a),  and 
that  after  twenty  year&^abandomnent  by  the  mortga- 
gor (b)j  the  Tight  of  ledemption  shali  "be  lost,  unless 
the  moitgs^oT  can1)ring  his  case  within  ^ne  of  &e  ex- 
ceptions mentioned  in  the  statute,  namely,  imprison- 
ment (c),  infancy  (4^«0¥evtara*(tf),  «r  being  beyond 
the  seas  {f)  (not  having  absconded  (^)  )  or  nonsane 
memory^  in  any  one  of  which  cases,  the  Court  will,  in 
further  analogy  to  the  statute,  give  ten  years  after 
the  disal}ility  removed  (£).    But  if  the  time  once 

\iL*)  "^  Jhc»  1  •  TSp.  t6« 

(5)  Corbett  v.  Barker,  1  Angtr.  1SS»  3  Analr.  755. 
(c)  Vide  Jenner  v.  TracejF,  8  P.  Wmg*  287.  d. 
Id)  Videstfpfm. 

(e)  Cornel  v.  Sykei,  1  Ch.  Rep.  193. 
(J*)  Jenner  t.  Tracey,  supra, 
(g)  Videsupra% 

(h)  White  V.  Ewer,  2  Vent.  340.    Belch  v.  Harvey,  3  P.  Wma. 
287,  n.  Et  vide  Beckford  and  others  v.  Wade,  17  Ves.  99. 
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fa^ia  to  tutt»  a  siid^ac^^nat  legal  disability,  in  ana^ 
logy  to  the  dawiena  at  kw^  w&  not  be 
to  «U^  it  (4). 


The  mortgagee  may  plesd  tiie  statute  of  lii 
tleoa  in  bar  of  the  ngfat  to  redeem  (i%  or  nay  de- 
mw  («)«  If  he  demur,  the  phintiff  may  shew  special 
cireomdUmees  eo  the  &ce  of  the  biH^  for  overruimg 
the  demuri*er  (dT^ ;  aqd  if  he  plead,  the  .^iatiff  may 
reply  to  the  plioa,  or  amend  his  biU,  or  may  proire 
himself  to  be  within  the  excqitieas  (e)« 

Tb&e  are,  bowever,  many  circmnetaaees  beside 
the  kgal  disabilities  before  aetioed,  which  will  take 
tbe ctse  out  of  the  statute;  amoogBt  wbich  an  the 
foUo^ng^ 

If  tberi^  be  £mid  or  oppression  in  the  transac* 
tion(/),or  if  the  mortgiagee  use  un&ir  means  to  dog 
the  redeflUpthm  of  the  mortgage  (^X  ^^  ^^  ^^» 

— "J  --'-■—-*''*"-  -■^'  -       .  .  > .   *  .  ' 

(a]  Floyd  t.  Mansely  Gilb*  Rep.  in  Eq.  185.  Saint-John  t.  Tur- 
ner. 2  Vem.  419.  Knowlea  ^  Spence  Moselejr*  S25.  1  Eq.  €a. 
Ab.  315.  ^on.  2  Atk.  880.  Corbett  y.  Barberf  1  AnaCr.  IBS. 
S  Anatr.  755. 

(i)  Aggaa  t.  IHckerell,  S  Atk.  825. 

{€)  Hodle  ▼.  Healey,  1  Veiu  and  B.  536.  Hardy  n  Reevea,  4 
Vea.  479. 

{d)  Vide  supra* 

{e)  Aggaa  V.  Pickerelli  ntpra. 

(/)  Spmieon  ▼.  CoUier,  I  Eden.55. 

{£)  Ord  T.  Smithy  Select  Ca.  in  Cb.  9. 
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Any  act  of  the  moitgagee  aeknowiedging  the 
mortgage  as  subsisttBg  withiD  tw^ity  years  of  the 
filing  of  the  bill»  will  take  it  out  of  the  rule;,  although 
the  transaction  be  not  with  the  mortgagor  or  his 
heirs  (fl)^  or  it  be  a  mere  private  account  kept  by 
the  mortgagee  of  the  profits  of  the  estate  in  which 
he    treats   it  as    redeemable  (b).     The  accounts 
kept  by.  a  receiver  of  the  estate  are  not  however 
sufficient  (c)«     An  account  kept  mih  the  mortga* 
gor^qrhishdurs,  within  twenty  years,  will  savetheequity 
of  redemption,  whatever  may  have  been  the  length 
of  possession  by  the  mortgagee  (cf  )•    But  a  mere  de* 
mand  by  the  mortgagor  withoi]^  process  or  acknow- 
ledgement by  the  morlgagee  vnll  not  be  sufficient  (e). 
Aconveyancebythemortgageeorhis  hdvsef thekmds, 
subject  to  the  equity  oFredemption,  is  a  clear  acknow-» 
ledgment  (y),  although  it  is  said  that  the  words  ^'  sub- 
ject to  the  subsisting  equity  of  redemption,  ^foiny^^  is 
not  (f  ).   A  surrender  of  copyholds  by  a  mortgagee  to 
the  use  of  his  will,  is  said  to  be  demonstrative  of  in- 
tention neitiier  way  (A) }''  but  this  observation  does 


(a)  Hansard  t.  Hardy,  18  Ves.  ^^ 

(6)  Fairfax  v,  Moiitague,  cited  2  Ves.  Jun.  84.    Campbell  t. 
Beckfordy  cited  4  Ye^.  474.    Lake  v.  Thomas,  3  Yes.  17^22. 
(4;)  Barron  v.  Martin,  Coop.  C  C.  189|  &c. 
(d)  Procter  v.  Cowper,  2  Yem.  S77*  Anon.  2  Atk.  SSS. 
(«)  1  Yes.  and  Bea.  540. 
(/)  Smart  Y.  Hunt,  4  Yes.  478.  n. 
(g)  Hardy  .V.  Reeves,  ibid.  480. 
(A)  Vide  supra,  et  vide  Martin  v.  Mowlini  2  Burr.  970. 
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Bot  of  course  apply,  if  there  be  ^my  reference  to  the 
subsisting  equity.  If  the  mortgagee  devise  the 
lands  as  bis  mortgaged  estate  (a)  or  alktde  to  the 
mortgage  as  by  a  disposition  of  the  money  tfthe 
mortgage  should  be  redeemed^  there  will  be  a  suffi- 
cient acknowledgment  (&).  On  the  like  principle,  a  re- 
demption was  allowed  after  forty  years'  possession,  on 
evidence  of  a  contract  entered  into  within  seven  years 
preceding  the  filing  of  the  bill  by  the  heir  of  the 
mortgagee,  for  purchase  of  the  equity  of  redemp- 
tion (c)«  Parol  evidence  is  admissible  to  affect  the 
mortg^geej  but  it  must  be  clear  and  unimpeacb- 
able  (d). 

The  case  will  be  also  taken  out  of  the  statute  if 
the  mortgagee  submit  to  be  redeemed  (e). 

Or  if  the  mortgagor,  or  his  heir,  remain  in  pos^ 
session  of  any  part  of  the  estate  (/). 

Or  if  the  time  be  otherwise  well  accounted  for,  as 
in  a  case  in  which  it  appeared  that  there  had  been  a 
promise  that  the  mortgagor  should  be  at  liberty  to 

(a)  S  A&.  S14. 

(b)  Ord  V.  Smithy  Sel.  Ca.  Ch.  9*    2  Eq.  Ca*  Ab.  600. 

(c)  Conway  v.  Shrimpton,  5  B.  P.  C  187. 

(d)  Whiting  v.  White,  2  Cox,  295.  Perry  ▼•  Marstoo,  2  B.  C.'C. 
397,  more  fully  reported  in  Whiting  y.  White* 

(e)  Proctor  v.  Gates,  2  Atk.  140. 

(y)  Rakestraw  v.  Brewer,  Sel.  Ch.  Ca,  55.  2  P.  Wms.  511. 
Moseley,  189. 
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redeem  after  twenty^seven  years ;  a  redf^tiiptien  was 
alloived  after  ibrty-oiie  years»  being  only  fourteen 
years  firom  the  time  allowed  (a) :  and,  as  in  another 
case  {k\  »  which  redemption  was  allowed  fifty 
years  after  the  mortgage,  and  after  forty*>9even 
years*  possession  by  the  mortgagee,  and  five  eject- 
ments at  law  to  try  the  tide,  and  reftisal  by  four  se- 
veral answers  to  aceount,  the  time  being  aecounted 
for  by  the  legal  proceedings.  If,  however^  a  meri- 
l^agor  file  his  htAV  to  i^deem,  and  obtain  a  decree  to 
accomit,  he  nust  prosecute  his  suit,  cm:  in  twenty 
years  he  will  be  barred  (e). 

No  time  will  bar  the  redemption  of  a  Welsh 
mortgage  (dT)'  ^  ^^  ^®  mortgage^leed  contain-  an 
agreement  that  the  mortgagee  sbaQ  bold  untfl  Ae 
mortgage  be  satisfied  (e),  unless  on  an  account 
teken  of  the  rents  and  profits  it  appears  that  the 
mortgagee  has  been  in  possession  upwards  of  twenty 
years  since  the  mortgage-debt  was  fiilly  paid  (/)• 

Even  if  die  equity  of  redemption  be  actaaily  re^ 
Isaied  by  the  mortgagor  to  the  mor«fagee,  evidener 
wiii  be  admitted  that  the  release  was  made  vtpon  a 

(m)  White  V.  Pigeon,  Tothill,  1S5. 

(b)  Palmer  ▼.  Jackfonp  I  B.  F.  C.  Ml. 

(e)  Saint-Johnv.THinier,!?  Vera.  418. 

Id)  Howell  V.  Price,  Gilb.  Eq.  Rep.  106,  Pie.  Ch.  495.  I  P. 
WoM.  S91. 

($)  Ord  T.  Homing,  I  Vem.  418.    Yatet  t.  Hambly,  ^  Atk.  $&9. 

(/)  Yates  V.  Hamblyt  st^a,  et  vide  1  Mer.  126|  and  tupNi^  Ctp. 
Wdch  Mortgages. 
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secret  trust  fiw  }mhw^ti(a\  m  tbat  it^  was  not  iBr. 
tended  to  he  an  absolute  sale^^). 


A  Teiy  important  dass  of  cam»  is  next  to  be  coo« 
sidered,  viz.  those  in  which  tbja  queatiom  ha&^  beem 
whether  it  is  intended  by  the  parties  making  the 
mortgage^  that  the  equiiy  of  kc demption  shall,  be  li- 
mited in  a  manner  different  from  the  uses  subsisting 
in  the  estate  prior  to  the  mortgag.e  or  shall  result  t^ 
the.  same  uses. 

These  questions  have  genei^Uy  arisen,  in  morb^ 
gages  by  husband  and  wife  ^  and  the  principle  of 
equity  in  such  caae;s  is,,  that  if  money  be  honrowed.  b; 
the  husband  and  wife  vqpon  the  security  of  tka  wife'a 
estate^,  although  the  equity  of  redeaiption  is  by  tha 
nutftgag^-deed  reserved  to  the. husband  and  hiaheica, 
oc  to  the  husband  and  wi&  and  their  heirs»  yet  there 
fihaH  be*  a  resulting  trust  fbt  the  benefit  of  the  wi& 
and  her  heirs;  and.  tliat  the  wife  or  her  heir  shall  re< 
deem»and  not  the  heir,  of  the  husband  (c).  The-same 
principle  applies^^  if  the  wife  concur  in  a  morl^gjd 
of  her  jointure  lands  (d)^  or  of  lands  on  which  ahehaa 

(tt)  Bforiy  fw  Ekmyiy  I  Ch.  Ca.  lOVw 
ijkl  TcfincBL  vu  BattdVd  EcIhi.  iia. 

(c)  Vide  HuDtingdon  t.  HuDtingdoa^^  2  Vera.  437.  CorbetC  r. 
Barker,  1  Anst.  1S8.  S  Anst.  765.    Rateombe  v.  Hare,  6  Dow.  1. 

(d)  Cotton  ▼.  Cotton,  2  Ch.  Rep.  72.  Btend  t.  Brend,  1  Vcm. 
SIS.  Skin.S58.  1  £q.  Ca.  Ab.e^.  t  BKgb,  113,  117.  Soatfa- 
coat  T.  HbmorjTy  Cro«  "Eflz*  TW. 
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right  of  dower  (fl);  in  which  last  mentioned  cases,  the 
general  rule  is,  that  her  concurrence  in  a  fine  to  let 
in  the  mortgage,  shall  not  prejudice  her  rights,  al- 
though the  equity  of  redemption  be  limited  to  the 
husband  and  his  heirs;  but  she  shall,  on  his  death, 
be  admitted  to  redeem. 

Lord    Redesdale,  in   a  recent  case  before  the 
House  of  Lords  {b\  observed,  that  it  must  be  now  ad- 

• 

mitted,  as  a  general  principle  to  be  applied  in  decid- 
ing upon  the  efiect  of  mortgages  of  this  description, 
whether  it  be  the  estate  of  the  wife,  or  the  estate  of 
the  husband,  if  the  wife  join  in  the  conveyance,  either 
because  the  estate  belongs  to  her,  or  because  she  has 
a  charge  by  way  of  jointure,  or  dower,  out  of  the  es- 
tate, and  there  is  a  mere  reservation  in  the  proviso  for 
redemption,  which  would  carry  the  estate  from  the 
person  who  was  owner  at  the  time  of  executing  the 
mortgage ;  or  where  the  words  admit  of  any  ambi- 
guity, there  is  a  resulting  trust  for  the  benefit  of  the 
wife,  or  for  the  benefit  of  the  husband,  according  to 
the  circumstances  of  the  case.  Lord  Eldon  appears 
to  have  been  inclined  (for  the  wife's  protection)  to 
have  carried  the  principle  even  to  the  extent  of  the 
c^inion  which  his  lordship  conceived  was  entertained 
by  Lord  Thurlow  (c),  viz.  that  in  order  to  dispose  of 
the  equity  of  redemption  of  the  wife  in  an  estate,  it 


(a)  Jackson  v.  Parker,  Amb.687. 

{h)  See  1  BUgh,  126. 

ifi)  Ibid.  1S5|  et  vide  Rittconbe  y.  Hare,  supra. 
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was  abaoluteljr  necessary  there  shooht  be  in  the  recitals 
of  the  instrument  some  expression  that  the  parties 
meant  it  so ;  that  it  was  not  enough  to  collect  the  in^ 
tention  from  the  limitations,  but  there  must  be  sbme- 
thing  more  upon  the  &ce  of  the  deed  to  lead  the  wife 
to  understand  what  those  limitations  were»  but  his 
Lordship  allowed  that  it  seemed  to  him,  on  looking 
into  the  cases,  that  such  a  ^vopoAtion  coutd  not  be 
supported,''  It  is  perhaps  to  be  regretted  that  the 
opinion  of  Lord  Thurlow  could  not  be  sustained  to 
its  full  extent.  The  case  of  Bowel  v.  Wdkj  {0% 
is,  indeed,  a  direct  authority  that  the  limitations  alone 
will  be  suflkient  for  the  purpose  of  altering  the  wife^ 
equity.  In  that  case,  the  mortgage  wats  of  the  lands 
of  the  wife :  the  proviso  for  redemption  was,  that  if 
the  husband  and  wife,  or  either  of  them,  or  their 
heirs,  &c.,  should  pay  to  the  mcHrtgngee,  &c.,  then 
the  fine  thereby  agreed  to  be  levied  should  enure  to 
the  use  of  the  husband  and  wife,  «id  the  longest  liver 
of  them,  with  remainder  to  the  right  heirs  of  the  hus* 
band  for  ever.  The  husband  cUed,  leaving  a  son  and 
heir.  The  widow  intermarried  with  the  plaintiff,  and 
on  bill  filed  by  Rowel  imd  wife  against  the  heir  of  the 
mortgagee,  and  also  against  the  heir  of  her  Ibrraef 
husband  for  redemption,  the  Court  directed  that  the 
plaintiff,  as  tenant  for  life,  should  pay  one^third,  and 
that  tike  heir  at  law  of  her  former  husband  should  pay 
two-thirds  of  the  mortgage-money  as  being  entitled 
to  the  reversion  in  fee  (i). 


i.  ■  ■» 


(a>  I  Ch.  Rep.  116. 

(6)  As  to  the  proportiowbetweM  Tenant  for  Life  and  Remain- 
der-man,  vide  infrm^  page  552. 
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The  case  of  Innes  v.  Jackson  (a)  was  decided  in 
Chancery  in  accordance  with  Lord  Tharlow's  notion, 
viz.  that  there  should  be  sufficient  evidence  in  the  re- 
citals to  inform  the  wife  of  the  alteration  in  the  limita-* 
tions.  In  that  case,  lands  were  limited  to  the  use  of  the 
husband  and  wife  for  their  lives,  with  remainder  to 
their  children  in  strict  settlement,  with  remainder  to 
the  wife  in  fee,  with  power  to  the  husband  and  wife  to 
revoke,  and  to  limit  new  uses.  All  the  issue  of  the 
marriage  died  infants  in  the  lifetime  of  their  parents. 
In  1745,  the  husband  and  wife  demised  the  lands  to 
Child,  for  1000  years,  subject  to  redemption,  on  pay- 
ment by  husband  and  wife,  or  either  of  them,  or  their 
or  either  of  their  heirs,  &c.  of  200/.  They  aflerwards 
borrowed  200/.  more,  and  charged  it  on  the  term  for 
years,  with  a  similar  proviso  for  redemption.  They  also 
covenanted  to  levy  a  fine  which  should  enure  to  the 
use  of  the  mortgagee  for  the  term,  subject  to  the  pro* 
viso,  and  after  the  expiration,  or  sooner  determination 
thereof,  to  the  use  of  the  husband  and  wife  for  their 
lives,  with  remainder  to  the  heirs  of  their  bodies,  with 
remainder  to  the  right  heirs  of  the  survivor.  The 
husband  survived  ;  the  defendant  was  his  devisee ; 
the  plaintiff  claimed  as  the  heir  at  law  of  the  de* 
visee  of  the  heir  at  law  of  the  wife.  The  Court 
decided  in  favor  of  the  title  of  the  wife.  Against  this 
judgment,  die  heir  at  law  of  the  husband  appealed  to 
the  House  of  Lords,  and  the  decree  was  reversed  (&}. 

If  a  mortgage  be  made  under  a  power  of  appoint- 


(a)  16  Ves.  856. 

[b)  1  Bligh. 
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ment  it  is  a  .revocation  of  the  subsisting  uses  pro' 
tanto  (a) }  and  therefore  whether  the  form  of  the 
proviso  for  redemption  be,  that  on  payment  of  the 
mortgage-money  the  appointment  shall  be  void,  or 
the  estate  shall  be  re-conveyed  to  the  old  uses,  or  shall 
be  conveyed  to  the  use  of  the  mortgagor,  his  heirs 
and  assigns }  the  equity  of  redemption  will,  in  all  re* 
spects,  correspond  with  the  title  prior  to  the  mort- 
gage, unless  on  the  &ce  of  the  instrument  an  ulterior 
intention  be  indicated  inconsistent  with  a  future  ex* 
ercise  of  the  power  (A). 


It  is,  in  the  next  place,  requisite  to  consider  in 
what  method  redemption  is  to  be  effected  where 
there  are  several  parties  entitled. 

Redemption  will  be  decreed  according  to  the  pri- 
orities of  the  claimants ;  that  is,  if  there  are  several 
mortgagees,  the  Court  will  decree  in  detail,  that  the 
second  shall  redeem  the  first,  the  third  the  second, 
and  so  on  (c). 

If  the  equity  of  redemption  be  limited  to  uses,  the 
remainder-man  may  file  his  bill  to  redeem  (cQ,  but  he 
must  give  the  first  tenant  for  life  and  intermediate  re- 
mainder-men an  option  of  redeeming  according  to 


{a)  Videsuprafpvige69. 

(b)  Vide  16  Yes.  567,  Powell  on  Mortgages^  S46.    Patdi  on 
Mortgages,  176|  and  supra,  page  59. 
{c)  Arcedechne  v.  Bowe9>  S  Mer.  216.  n. 
j^d)  Vide  Corbett  v.  Barker,    1  Anstr.  138.    S  Anstr.  755. 
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their  priorities.  And  S  creditors  come  in  to  redeem, 
they  must  make  the  persons  legally  entitled  to  the 
equity  of  redemption,  such  as  executors  or  assignees 
of  a  bankrupt,  parties  to  their  bill  (a). 

It  was  formerly  the  rule,  that  a  remainder^nan  or 
reversioner  could  compel  the  teooiRt  fbr  Ufe  to  coii-> 
tribute  to  the  redemption  (&X  ^^^  ^^  ^®  tenanit  for. 
Hfe  should  pay  one-third,  and  the  remainder-mam  two- 
thirds  (c) ;  and  in  one  case,  it  was  decreed,  that  the 
tenant  for  life  should  contribute  two-fifths,  and  the 
remainder-man  three-fifths  {d).  This,  however,  is 
now  entirely  altered,  the  rule  now  being  that  the  te- 
nant for  life  shall  be  compelled  only  to  keep  down 
the  interest  during  his  life  (e) :  but  if  the  tenant  foe 
life  refuse  to  redeem,  the  remainder-man  may,  by 
redeeming  the  mortgage,  and  ejecting  the  tenant  for 
life,  and  taking  possession  of  the  profits,  or  by  filing 
a  bill  of  foreclosure,  compel  the  tenant  for  life  to 
come  in  and  contribute^  or  give  up  the  possession  of 
the  estate  (/). 

Subsequent  mortgagees  cannot  redeem  without 
making  the  mortgagor,  or  his  heir,  a  party  to  the 


^^•rm 


(a)  Barnard.  Rep.  9S. 

{b)  Hayes  v.  Hajet,  1  Cha.  Ca.  224.  Cornish  v.  Mew, 
iUd.  271.  Clyat  v.  Batteson,  1  Yem.  iM.  Ballett  v»  Sprainger, 
Pre.  Ch.  62.    Rowel  v.  Walley,  supra^  et  vide^  8  Anatr.  7^. 

(e)   Vide  supra. 

(d)  James  v.  Hales,  2  Vem.  26a,  froi  Cb.  44.* 

{e)  White  v.  White,  9  Yes*  560,  ei  wk  n^m,  page  44& 

(/)  Firfe  3  Anstr*  757. 
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bill  (a)  i  tad  if  the  heir  be  not  within  the  jurisdictMi 
of  the  Court,  the  cause  cannot  proceed,  because  the 
decpee  ts»  that  the  seoond  mortgagee  thail  redeem 
the  ficrt^  and  the  mortgagor^  or  his  heir^  shaJl  redeem 
the  second  or  be  foreclosed  (b).  This  principle  is 
carried  so  fitr,  that  if  a  man  mortgage  an  eptiie  estate 
to  A.  whLch^  on  the  death  of  the  mortgagor,  devolves 
on  two  different  persons,  and  one  of  those  per.spq3 
mortgages  his  part  to  another,  and  the  mortgagee  of 
that  part  file  his  bill  to  redeem,  he  must  make  not 
odIj  the  first  mortgagee,  and  his  own  immediate 
mortgagor,  but  also  the  owner  of  the  other  share, 
parties  to  the  bill,  because  he  must  redeem  the  first 
mortgagee  in  toto  (c),  and  the  other  party,  so  far  as 
respects  part  of  the  estate,  is  standing  in  the  place  of 
the  original  mortgagor  (d). 

It  has  become  a  settled  rule  in  equity  that  a  mort- 
gagor must,  after  defiiult  made  by  him  in  payment 
of  the  money  according  to  the  proviso  in  the  mort- 
gage-deed, give  the  mortgagee  six  calendar  months' 
notice  of  his  intention  to  pay  off  the  mortgage  (e), 
unless  the  mortgagee  has  demanded  or  taken  any  steps 
to  compel  payment;  in  which  latter  case,  not  any 
notice  is  requisite ;  and  it  has  been  considered  that  if 


(a)  FeU  V.  Brown,  2  B.  C.  C.  276. 

(b)  Fide  tupra,etrfide  Talk  Y.  Clinton,  12  VeB.^.    Woodcock 
▼.  Mayne,  cited  ibid*  59. 

(e)  12V€8.61. 

(d)  Palk  ▼.  Clinton^  ntprm. 

{e)  Vide  tupra,  page  iSO,  and  Vol.  3.  Ca.  and  Opin.  page  51* 
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the  mortgagor  be  willing  to  pay  six  months^  interest 
in  advance,  notice  will  be  unnecessary  (a) ;  but  as 
interest  is  by  law  a  remuneration  for  delay  of  payment 
of  the  principal,  it  may  be  a  question,  whether  it 
would  be  prudent  to  accept  such  interest  from  the 
mortgagor,  or  whether  it  might  not  expose  the  mort- 
gagee to  the  penalties  of  the  laws  against  usury. 


(a)  Vol.  2.  Ca.  and  Opin.  51. 
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CHAPTER  II. 

OfAccotmUng. 

Whether  the  bill  be  filed  by  the  mortgagor  for  re.-» 
demption,  or  by  the  mortgagee  for  foreclosare,  the 
order  of  the  Courtis,  that  it  be  referred  to  the  Ma&ter 
to  take  an  account  of  principal,  interest,  and  costs, 
due  to  the  mortgagee.  But  if  the  reference  be  made 
on  application  of  the  mortgagor  (a),under  the  remedial 
Act  of  the  7th  of  Geo.  2.,  cap*  20.,  he  will  be  con« 
sidered  bound  by  the  sum  charged  in  the  bill  by  the 
mortgagee,  and  it  will  not  be  open  to  the  Master  to 
admit  evidence  to  the  contrary  (6). 

The  usual  decree  of  the  Court  is,  that  the  Master 
shall  take  an  account  of  what  the  mortgagee  has  re- 
ceived, or  might  have  received,  if  it  had  not  been  for 
his  own  default;  but  any  sums  received  subse- 
quent to  the  decree,  must  be  brought  into  the  ac- 
count (c)y  although  the  decree  does  not,  in  words, 
extend  to  future  rents. 

It  is  the  privilege  of  the  mortgagor,  as  before 
stated  (d)y  not  ta  be  bound  to  account  for  the  rents 
and  profits  while  in  possession  j  and,  it  seems,  there 


(a)   Vide  supra^  pi^e  835. 

{b)  Huson  V.  Hewson,  4  Yes.  109,  H  'Me  suprOf  page  339. 

(c)  Bulstrode  r.  Bradley,  S  Atk.  582. 

(d)  Vide  supra,  page  332. 
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is  no  instance  to  the  contrary,  however  insufficient 
the  security  may  prove  (a). 

The  mortgagee  is  subject  to  an  account  from  the 
time  he  takes  possession  ;  but  the  Master  must  not 
take  annual  rests  of  rents  received,  unless  specifically 
directed  by  the  decree  (h).  The  Court  will,  however, 
it  seems,  direct  annual  rests,  if  there  be  no  interest 
in  anear  when  the  mortgagee  takes  possession  (c), 
and  in  certain  cases,  in  vdbich  the  re&ts  eonsideraUy 
exceed  the  interest  (d),  bat  in  general,  the  Court  does 
not  direct  annual  rests  (e),  and  never  for  part  of  the 
time  (/)•  If  the  mortgagee  was  paid  in  full  at  the 
time  of  filing  the  hill,  he  will  be  chai^ged  with  interest 
on  the  balance  in  his  hands  {g). 

The  mortgagee,  as  before  mentioned  (A),  has  on  re- 
demption a  right  to  principal,  interest,  and  costs, 
but  there  must  be  a  special  order  for  an  allowance  for 
ittprovements  (i).  A  mortgagee  cannot  charge  for 
his  perscmal  trouble  ( Ar),  although  there  be  a  private 

(a)  Colman  v.  Duke  of  St.  Albans,  S  Ves.  85.  Ex  parte  WS- 
mun,  2  Ves.  and  Bea.  £02,  el  wpra^  pages  SSS,  S88. 

(b)  Webber  v.  Hunt,  i  Madd.  IS.  Dayis  ▼.  May.  Fowler  t. 
Wightwick,  cUed  iUtU 

ic)  Shephard  v.  Elliott,  4  Madd.  254. 

(d)  Gould  ▼.  Tancred,  2  Atk.  5SS. 

(e)  Davis  v.  Bifay,  Cooper^s  Rep.  2W,  and  the  seveHd^aaes  tbera 
neatioiied* 

{/)  Ubiiupra. 

{g)  Quarrell  v.  Beckford,  1  Madd,  269* 

(A)  Siipra,  pages  358. 

(0  KnowlesT.  Spenoe,  Moaefey,£fi6. 

{k)  SufTfh  VH^  *^* 
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agreeoieBt  for  that  purpose  (a) ;  but  tliere  laay  be  aa 
«greeaieiitl>^ween  them  for  the  appointment  of  a  re* 
cdver^  vhich  will  be  allowed ;  and  if  the  estates  lie 
dispersed,  mud  at  a  diskmee  from  tjbe  jupctgagae's  fe^ 
aidence^  ao  that  if  tibe  estate  wene  bis  own,  he  would 
employ  a  receiver  to  collect  the  rents,  lie  x»y^  it 
seems,  appoint  a  reodiver  without  such  agroe^ 
ment  (6)» 

A  mortgi^ee  shall  not  account  for  any  inaginary 
psefits  which  he  might  have  fiiade  of  the  land,  but 
only  for  the  actual  rent  j  unless  there  be  fiaud  or 
wilfid  de&uk  in  bis  conduct,  as  if  he  turned  lOut  a 
Mfficient  t^enant,  or  cefiised  higher  rent  than  what  he 
actoally  reedved,  or  (die  like  (c) ;  but  in  taking  the 
account,  if  the  montgagor  prove  the  estate  to  have 
been  let  at  a  certain  nent  at  any  time  duriB^  the 
mortgagee's  possession,  the  onus  will  be  thrown  on 
the  mortgi^e,  to  show  that  such  was  not  the  nnt 
during  the  whdie  period  of  his  possessions^. 

If  a  mortgagee  act  maidjide^  either  with  regard  to 
subsequent  incumbrancers  or  creditors  of  the  mpr^ap 
gor,  or  with  r^ard  to  the  mortgagor  hiaseli^  he  wiU 
be  personally  responsible ;  as,  for  example,  if  he  per«- 
ottit  the  mortgagor  to  make  use  of  his  mortgiB^ 
t»  the  first  incumbrance,  to  keep  out  other  creditors^ 


(a)  French  ▼•  Barooi  2  Atk*  120»  et  wde  tupra,  page  S58. 
{h)  Vide  ttqfra,  page  S&. 

(c)  Vide  supra,  fBge  ^5.  Hughes  ▼.  William^  IS  Vei.  49 
(<0  Blscklock  ▼.  Barnei,  SeL  C  C.  SS. 
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as  where  the  mortgagor  having  become  bankrupt, 
and  the  mortgagee  refusing  to  enter,  the  assignees 
brought  ejectment,  the  mortgagee  permitted  the 
bankrupt  -to  take  the  profits,  and  to  fence  against  the 
assignees  with  the  mortgage,anditwas  decreed  that  the 
mortgagee  should  be  charged  with  profits  firom  the 
time  of  the  ejectment  delivered  (a).  So,  if  the  mortp- 
gagee  enter,  and  afterwards  permit  the  mortgagor  to 
receive  the  rents,  on  a  bill  by  a  subsequent  creditor 
to  redeem,  he  will  be  charged  with  all  the  profits  he 
might  have  made  afi^  his  entry  (i).  But  the  mort^ 
gagee  will  not,  in  such  case,  be  answerable  for  profits 
which  he  might  have  made  previously  to  the  date  of 
the  next  incumbrance  (c)  ;  nor,  indeed,  it  should 
seem,  for  the  profits  which  he  might  have  received 
prior  to  notice  of  such  subsequent  incumbrance  (d). 
If  the  first  mortgagee,  with  notice  of  a  subsequent 
incumbrance,  concur  with  the  mortgagor  in  a  sale, 
and  permit  the  mortgagor  to  receive  the  money,  it 
shall  sink  so  much  of  the  mortgage*debt  as  against 
the  second  mortgagee  (e).  In  another  case,  in  which 
the  mortgagee  having  brought  ejectment  and  tlien 
refused  to  take  out  execution,  and  the  rent  being  in 
arrear,  the  mortgagor  could  not  eject  the  tenant  by 
reason  of  the  mortgagee's  judgment,  the  Court 
ordered  that,  unless  the  mortgagee  took  out  execu« 

f 

(a)  Chapman  v.  Tannery  1  Vera.  267* 

(b)  Cropping  v.  Cooke,  1  Vem.  270.    Bentham  y.  Haincoort^ 
Pre.  Ch.  SO. 

(c)  Maddocks  ▼.  Wren,  2  Rep.  Ch.  109* 
(^  Sedguarc* 

{e)  Bentham  v.  Haincourt,  supra.. 
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tion  before  the  end  of  the  term,  he  should  be  answer- 
able for  the  profits,  as  ia  case  of  wilfiil  de&ult  (a). 

The  account  taken  before  the  Master,  between 
the  mortgagor  and  firpt  mortgagee,  will  be  binding 
on  subsequent  incumbrancers,  although  they  were 
not  parties  to  the  suit  (i).  In  like  manner,  ^n  ac- 
count stated  between  the  mortgagee  and  tenant  for 
life,  will  be  binding  on  a  contingent  remainder-man 
coming  afterwards  into  esse  (c) ;  and  an  account 
stated  between  the  mortgagee  and  assignees  of  A 
bankrupt,  will  be  binding  on  all  parties  claiming  under 
the  bankrupt  (d) ;  and  an  .account  taken  during 
minority,  will  be  binding  on  the  infant  (e).  Iq  every 
case,  the  account  is  liable  to  be  opened  for  fraud, 
or  the  party  will  be  allowed,  in  case  of  specific 
error  alledged  and  proved,  to  surcharge  and  fiilsify ; 
he  cannot,  however,  go  into  the  general  account(y*), 
but  if  he  be  at  liberty  to  surcharge  and  falsify,  he  is  not 
merely  confined  to  errors  in  fact,  but  may,  it  is  said, 
take  advantage  of  errors  in  law  (g). 

(a)  Duke  of  Buckingham  ▼.  Sir  R.  Gayer,  1  Vem.  258. 

(b)  Needier  v.  Deeble.  1  Cha.  Ca.  999.  Williams  v.  Day,  2  Cha. 
Ca.  32.  Sherman  ▼•  Cox,  3  Cha«  Rep.  85.  Crisp  y.  Heath,  7 
Vin.  Ab.  52- 

(c)  AUen  y.  Papworth,  1  Ves.  164. 

(d)  Knight  y.  Bamfield,  1  Vem.  179. 
(g)  Badham  y.  OdeU,  4  B.  P.  C.  847* 

{J)  Needier  y.  Deeble.  Williams  y.  Day.  Sherman  y.  Cox. 
Crisp  y.  Heath.  Allen  y.  Papworth.  Knight  v.  Bamfield.  Badham 
y.  Odell,  iupra,  et  tide  Taylor  y.  Haylin,  2  B.  C.  C.  810.  Johnson 
y.  Curtis,  8  B.  C.  C.  266.  Drew  y.  Power,  1  Scho.  and  Lef.  192. 
Chambers  y.  Goldwiny  9  Ves.  266,  and  Vernon  y.  Vawdry,  2  Atk. 

119. 

(^)  Roberts  y.  Kuffin,  2  Atk.  112. 
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Here  appears  no  legal  objeetkHi  to  an  attorney 
taking  a  mort^gage^securttf  &r  his  bill  of  costSi  pend» 
ing  the  litigation  \  but  if  the  security  be  taken  for  an 
unsetded  account,  a  biH  for  a  general  account  wfll  at 
any  time  lie  i^nst  him  (a) ;  and  although  it  is  a  rule 
that  a  settled  account  shall  not  be  opened  unless  par- 
ticular errors  are  pointed  out,  yet,  if  on  a  biH  filed  by  a 
client  i^nst  his  attorney,  alledging  error  generaJly 
in  an  account  aettled  between  them,  the  attorney  ad- 
mit the  fact,  tiie  account  will  be  opened  (V).  And  if 
a  solicitor  havii^  taken  a  mortgage-security  charges 
poundage  in  his  account  on  the  amount  of  rents  re- 
ceived, without  informing  his  client  tiiat  he  has  le- 
gally no  right  so  to  do,  the  mortgagor  will  be  allowed 
to  surcharge  and  fidsiQr,  notwithstanding  his  acquies^ 
cence  in  the  chaige  (c). 

If  an  account  be  taken  befwe  the  Master,  and  no 
further  proceedings  are  had,  and  afterwards  a  second 
account  is  directed,  it  will  be  taken  from  the  foot  of 
the  first  account  (d). 

A  mortgagor  is  not  bound  by  an  account  (to 
which  he  is  not  a  party)  stated  between  the  mortga- 
gee and  his  assignee  (e).  The  consequence  is,  that 
an  assignee  is,  in  such  case,  liable  to  account  for  all 


i*P*******l^""i"^PW«»W"P*W"-*"^*"*** 


(a)  Detmin  y.  Gale»  7  Vet.  58S. 
(i)  Mmtbewi  y.  Wdlwyiit  4  Vei.  118. 
{6)  I4»g9tt&  y.  FeDwick,  10  V/e8.405i 
(d)  Procter  y.  Cowper,  2  Veni*  377* 
{e)  St^a^  pageg  S18|  S19. 
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the  profits  received  by  the  mortgagee,  and  the  mter-^ 
mecUate  assignees^  and  the  mortgagor  need  make  the 
last  assignee  only  a  party  to  his  bill  (a).  Mr.  Powell, 
in  hifl^ork  on  Mortgages  (&)»  has  dted  two  cases  (c), 
in  support  of  a  different  opinion,  but  the  law  must 
be  considered  as  stated  by  Lord  Ekbn  in  Chambers 
V.  Groldwin. 

If  a  mortgagee  in  possession  assign  his  mortgage 
Wflhout  the  concurrence  of  the  mortgi^r  to  an  ia- 
solvent  person^  he  will  be  liable  for  the  rents  as  weli 
before  as  after  assignment,  because  he  is  in  some  sort 
a  trustee  of  the  estate  (d). 


A  mor^;agee  wifi  not  be  allowed  hia  expences  in 
opening  mines  or  qcMirries,  but  m«t  speculate  at  his 
awn  hazard  (e) ;  but  he  will  be  allowed  all  his*  fidr 
expences  in  renewing  leases,  necessary  repairs,  fasft- 
ing  improvements,  and  costs^  (/)• 


(a)  Chambert  v.  Goktwin,  Q^Ves.  268|  269. 

{B)  Page  1€6». 

ip^  Peavsd*  r.  Ptdlvf,,  1  Ch.  Ca.  tOf .  Clobetry  ▼;  Lgrmondl^ 
S  Ch.  Rep.  592. 

W  Vide  svprut  fa^  KS. 

(e)  Hughes  v.  Williams,  12  Ves.  4^2. 

{/)  Vide  iupray  page  Sd2,  and  Thome  r.  Newman,  Findh.  S8. 
Lomaz  ▼•  Hide»  2  Vera.  1 85.  Quarrell  ▼•  Beckford,  1  Madd.  281  • 
TrimlestOD  ▼•  HamQl,  1  Ball  and  Beattj,  S85. 
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CHAPTER  III. 

Of  Purchasing  Incumbrances. 

If  a  stranger  become  the  purchaser  of  an  incum- 
brance for  less  than  its  actual  value,  he  will,  as  against 
the  mortgagor  or  his  heirs  (a),  be  entitled  to  require 
payment  of  the  full  debt* 

It  has  been  questioned  whether  as  against  a 
bond  fide  purchaser  of,  the  estate,  without  notice  of 
tlie  incumbrance  {h\  or  as  against  subsequent  credi- 
tors {c\  the  purchaser  could  require  payment  of  more  - 
than  he  actually  paid  ;  and  it  is  laid  down  in  Gilb. 
Lex  Praet.  (e2)»  that  if  a  stranger  purchase  an  incum- 
brance at  an  under  value,  with  notice  of  a  subsequent 
incumbrance,  the  latter  creditor  might  redeem  him, 
paying  the  money  that  the  former  gave,  because  the 
latter  was  entitled  to  redemption  before  the  other  in- 
terfered ;  but  if  the  first  incumbrancer  had  offered  it 
to  the  second  mortgagee  at  the  same  price  at  which 
the  stranger  purchased  it,  and  he  had  refused  the  offer, 
the  case  had  been  different,  and  a  quasre  is  added. 


(a)  Phillips  y.  Vaughan,  1  Vern. 886.    Williams ▼•  Springfield, 
iM^  476.  Baker  v.  Kellett,  8  Cha.  Rep.  28.   Anon.  1  Saik.  155. 
(6)  Phillips  V.  Vaughan,  wfra* 
(c)  Williams  v.  Springfield,  mjpra. 
(i)  282,  288. 
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whether^  if  the  second  incumbrancer  had  notice  of 
the  whole  money  lent  by  the  first  mortgagee  at  the 
time  be  advanced  his  money,  the  purchaser  might 
not  have  required  the  full  debt. 

la  another  case  (a),  it  is  stated  to  have  been  de« 
terroined  by  the  Court  that  an  heir,  or  atnf  other; 
should  not,  as  against  a  real  purchaser,  be  allowed 
more  on  any  incumbrance  bought  in  than  what  he  ac-^ 
tually  paid  for  the  same,  without  regard  to  what  was 
ceally  due  on  such  incumbrance* 

It  is»  however,  now  clear  that  a  creator  purchasing 
in.  a  subsequent  incumbrance  for  less  than  its  value, 
^all  be  entitled  as  against  intermediate  incum- 
brancers, or  others,  to  recover  the  full  amount  of  the 
debt  (6)  ;  but  it  is  doubted  whether  the  same  doctrine 
applies  to  a  stranger  (c)«  In  the  anonymous  case  in 
Salkeld,  however,  it  is  stated,  that  ^4f  one  acts  for  hioi- 
self,  and  being  not  in  the  circumstances  of  a  trustee 
or  executor,  buy  in  a.mortgage  for  less  than  is  due,  or 
for  less  than  it  is  worth,  he  shall  be  allowed  all  thatis 
due  on  the  mortgage,  for  he  stands  in  the  place  of  him 
that  assigned,  viz.  the  mortgagee,  who  might  have 
given  it  to  him  gratis^  and  what  is  due  must  be  the 
measure  of  our  allowance,  and  not  what  he  gave,  for 
that  might  have  been  more  than  it  is  worth,  as  well 
as  less^.and  since  he  runs  the  hazard,  if  loss  happens. 


(a)  Long  V.  Clopton,  1  Veni..464. 

(6)  Morret  v.  Paske,  2  Atk.  54.     Darcy  v.  Hall,  1  Vern.  49, 
et.vide  Bromley,  v.  Holland,  5  Ves.  620*  n. 
(c)   Vide  Powell,  396,  Patch  on  Mortgages,  278,  279,  et  qttare^ 
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he  ought  to  have  the  bentfit  id  case  ittamstoadraii^ 
tage  i  so  said  and  admitted,  per  Cpwper,  Lord  Chan* 
ceUor.''  These  remarks  apply  as  muck  to  a  itvanger 
as  to  a  creditor. 

« 

Id  Morret  v.  P^e  (a).  Lord  Haniwicke  says, 
^  an  fl^^t,  trustee,  heir  at  kuir,  or  executor,  p«r* 
chamug  a  puisne  mcumbrance,  shall  as  against  an* 
other  iaeumbancer,  be  paid  no  more  than  what  he 
gave  £bf  this  incumbrance,^  oUierwise  as  to  a  prior 
creditor,  who  bondjlde  buys  in  the  puisne  incum- 
brance, though  he  did  not  give  the  full  value  for  it.'' 
^  The  rule/'  he  adds,  ^^  is  laid  down  generally  indeed 
by  Lord  Chancdlor  Jeflbiys,  in  tbe  case  of  WiHiams 
T.  Springfield  (i),  as  welt  with  regard  to  creditor  and 
cre^or,  as  to  trustees,  heir  at  law,  or  eieecutor, 
but  I  cannot  say  that  I  remember  any  decree  in  this 
Court,  iobsequent  to  that  case,  where  it  haabeen 
kdd  dowa  as  a  general  rule,  but  haa  been  muck  more 
nsorrowed  since,  and  holds  oaly,  aa  I  observed  befi>re, 
with  regard  to  agent,  trustees,  heir  at  law,  or  execu- 
tor (cy*  Now  although  Lord  Hardwicke^s  remark  ap^ 
plies  especially  to  the  case  ot  a  creditor  purckasmg  m 
an  incumbrance,  yet  it  will  be  observed,  that  the  doc- 
trine of  Chancellor  Jeftrys  applied  as  weR  to  the  case 
of  the  stranger,  as  of  the  creditor,  and  Lord  Hard- 
wickers  disapprobation  of  hia  hw  is  expressed  in  ge- 
neral terms  J    and  it  is  suggested  ^at  the  point 


(a)  2  Atk.  53.    Et  vide  Bronlaj  t.  HoUamI,  5  Vei.  BX).  Bote. 
{b)  Vide  iupriu 

(c)  Et  inde  Brathwtita^  r.  Bnithwaite,  I  Vera.  955,  sad  Abcni. 
9  YmtU  S5S. 
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is  open  to  discussion^  whether  the  doctrine  of  Chan- 
cellor Jefierys  must  not  be  confined  to  the  instances 
put  by  Lord  Hardwicke,  viz*  of  agents,  trustees,  heirs 
at  law,  and  executors,  excepting  that  it  will,  it  seems, 
apply  to  the  case  of  a  guardian  buying  in  an  incum- 
brance charged  on  the  estate  of  the  infant  for  less 
than  its  value,  of  which  the  infant  will  have  the  ad- 
Vantage  (a). 

A  distinction  must  be  taken  if  the  heir  at  law  or 
trustee,  &c.,  has  himself  a  charge  on  the  estate }  in 
which  case  he  will  have  the  full  benefit  of  an  in- 
cumbrance bought  in  for  his  protection  (6). 


(a)  Powell  V.  Glover,  S  P.  Wms.  251.  note. 
(«)  Darcy  v.  Hall,  1  Vern.  49.  * 


PP 
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CHAPTER  IV. 
Of  Devises  and  Bequests  of  Mortgages. 

Evert  inortgagee,  so  long  as  the  land  is  redeemable, 
has  a  two-fold  interest  in  the  property  in  mortgage, 
viz.  a  beneficial  interest,  which  in  the  eye  of  equity 
is  personal  estate,  and  a  legal  interest,  which  is  either 
real  or  personal  according  to  the  nature  of  tlie  mort- 
gage ;  and  in  considering  the  will  of  a  mortgagee, 
the  questions  which  may  arise  are,  whether  he  has  in- 
tended to  pass  both,  or  one,  or  neither  of  these  inter- 
ests to  the  parties  claiming  under  the  will.    If  he  has 
not  intended  to  pass  either  of  these  interests,  then 
the  beneficial  interest  has  devolved  on  his  executor, 
as  part  of  his  personal  estate,  and  (if  the  mortgage 
be  in  fee)  the  legal  interest  has  devolved  on  his  heir 
,  at  law,  in  trust  for  the  executor  (a) ;  but  if  the  mort- 
gage be  for  a  term  of  years,  then  both  the  legal  and 
beneficial  interests  have  devolved  on  the  executor. 
If  he  has  passed  the  beneficial  interest  only,  and  the 
mortgage  be  in  fee,  then  the  legal  interest  has  de- 
volved on  the  heir  at  law,  in  trust  for  the  legatee (6).  If 
he  has  passed  the  legal  interest  only,  then  the  devi- 
see has  become  a  trustee  for  the  executor.     If  he  has 
contrived  to  pass  the  beneficial  interest  to  A.  and  the 
legal  interest  to  J3.,  then  B.  has  become  a  trustee  for 


(a)  For  an  instance  of  this  vide  ex  parte  Morghn,  10  Ves.  101. 
(6)   Vide  Attorney-General  v.  Meyrick,  2  Ves,  4^6. 
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A.  («),  and  lastly,  he  may  have  given  bath  the  bene- 
ficial and  legal  interests  ta  the  same  person. 

The'  decisions  on  some  of  these  points  have  been 
various  and  very  contradictory.    The  effect  of  the 
Word,"  wor^^ey*  in   the  will  of  a  mortgagee  in 
fee,  has  been  vea:ata  gtuBStio.    It  is  clear  that  it  wilt 
pass  the  whole  interest  of  the  devisor  in  equity ;  but  a 
doubt  has  existed  whether  it  will  at  law  pass  the  fee- 
simple  of  the  lanels.     An  early  case  (decided  in  the 
Common  Pleas)  (i),  is  directly  in  point,  that  under 
the  words  *^  all  my  mortgages/'  the  lands  will  pass. 
In  a  note  of  C.  B;  Parker  annexe  to  the  case,  it  is 
said  that  the  mortgt^e  was  not  forfeited  at  the  time  of 
making  the  will }  by  which  is  to  be  understood,  it 
is  presumed,  that  it  was  more  especially  considered  as 
coming  within  the  meaning  of  the  word  "  mortgage." 
In  a  subsequent  case  (decided  in  the  King*s  Bench, 
within  ten  years  after  the  first  decision)  (c),  in  which 
the  mortgage  was  forfeited,  the  Court  came  to  a  de« 
ctsion  contrary  to  that  of  Crips  v.  Grysil,  and  deter^ 
mined  that  the  lands  did  not  pass  under  the  word 
"  mortgages/*    Bat  the  Court  agreed  (rf)  that  if  the 
testator  had  devised  "  all  his  estate  in  such  land/' 


(a)   Vide  1  Atk.  605.  n. 

{h)  Cri)[)«  V.  Orysil,  Cro.  Car.  37.  In  this  case^  the  words  in 
the  will  were  *'  all  my  goods,  monies,  bilb  or  bonds,  mortgages, 
or  specialties  for  monies." 

(c)  Wilkinson  v.  Merryland,  Cra  Car,  447,449.  The  words  were 
*^  all  the  rest  of  my  goods^  chattels,  leases,  estates,  mortgages,  debts, 
ready  money,  plate,  and  other  goods  whereof  I  am  possessed,  I 
devise  to  my  wife>  aflter  my  debts  and  legacies  paid. 

[d)  Cro.  Car.  150. 

»  PP  2 
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or  had  mentioned  that  he  had  such  hmd  mor^aged 
in  fee,  and  had  devised  ^*  his  mortgage"*  the  fee  would 
have  passed.  It  therefore  appears  that  the  Court  of 
King's  Bench  considered  the  word  **  mortgage"  in 
a  will,  strong  enough  to  pass  the  fee-simple,  if  the 
testator's  intention  to  that  eflfect  could  be  ascer- 
tained. In  the  case  of  the  Attorney  General  v.  Mey- 
rick  (a)  the  Master  of  the  Bolls  appears  to  have  taken 
for  granted,  that  the  word  **  mortgages"  would  not 
pass  the  I^al  interest  in  the  lands.  He  says  ^'  By  a 
gifl  of  all  one's  mortgages  to  A^  the  whole  beneficial 
right  passes  to  him,  and  be  the  legal  interest  either  in 
the  heir  or  executor,  each  will  be  considered  a  trustee 
for  him  (6)."  And  in  the  case  of  the  Attorney-General 
v.  Munday  (c),  it  was  not  contended  that  by  a  bequest 
of  the  mortage  debt^  the  lands  in  mortgage  passed. 
And  yet  in  a  very  recent  case  (d)  Sir  William 
Grant  is  reported  to  have  said,  there  was  no  doubt 
a  gtft  of  the  money  would  carry  the  mortgagee's  inter- 
est in  the  land  on  which  it  was  secured.  The  case 
indeed  turned  upon  a  different  point,  and  conse- 
quently does  not  amount  to  an  authority,  but  still 
the  opinion  of  so  gre^t  a  lawyer  is  deserving  the  high- 
est consideration ;  the  facts  were,  that  a  mortgagee  in 
fee  of  estates  in  Lancashire,  had  obtained  a  decree  of 
foreclosure,  and  afterwards  made  his  will,  by  which 
be  gave  ^^  the  interest  or  proceeds  of  certain  farms 

(a)  2  Ves.  47. 

(&)  But  it  18  submitted  that  the  word  <'  mortgage'*  will  pass  a 
mOnrtgage  term,  or  other  chattel  interest, 
(c)  3  Ves.  Jun.  346. 
{d)  Silberschildt  v.  Scbiott,  3  Ves.  and  Bea.  49. 
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in  the  county  of  Lancaster  mortgaged  to  him  for 
2500/.,"  to  his  wife  for  life,  and  after  her  decease  he 
gave  "  one-third  part  of  the  sum  of  2500/.  principal 
money  disposed  of  in  mortgage  of  farms  aforesaid,'' 
to  his  daughter.  Harriot,  and  one*third  to  his  daughter 
Elizabeth,  and  one-third  to  his  son  William.     The 
bill  was  filed  insisting  that  by  the  terms  of  the  will, 
the  estates  in  Lancashire  were  to  be  considered  as 
part  of  the   testator's  personal  estate:    the  Court 
held  that  if  the  will  was  duly  executed,  the  land 
passed  by  it;  and  the  Master  of  the  Rolls  put  the 
case  hypothetically,  "  if  it  had  been  a  lAoftgage, 
there  was  no  doubt  a  gift  of  the  money  would  have 
passed  the  land/'     On  consideration  of  these  cases, 
we  arrive  at  the  conclusion,  that  until  the  point  has 
received  the  express  adjudication  of  a  court  of  law, 
the  concurrence  of  the  testator's  heir  cannot  safely 
be  dispensed  with. 

It  is  clear  at  the  present  day,  that  if  a  mortgagee  in 
fee  in  possession  of  a  forfeited  mortgage,  but  the 
equity  of  redemption  in  which  is  not  barred,  make  a 
general  devise  of  '^  all  his  lands,  tenements,  and  here- 
ditaments, or  of  all  his  real  estate,  the  devisee  will  not 
take  a  heri^cial  interest  in  the  lands  in  mortgage, 
although  under  the  modern  cases  he  might  take  the 
legal  estate.  The  case  of  Strode  v.  Russel  (a)  applies 
to  this  point  A  testator  being  seised  of  very  consi- , 
derable  real  estate  and  of  some  mortgages  in  fee,, 
made  a  general  devise  of  all  his  lands,  tenements  and 


(a)  2  Vera.  625.   Sed  vide  1  Atk.  605,  note. 
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hereditaments  out  of  settlement,  provided  the  devisee 
took  upon  himself  the  name  of  Litton,  and  subject 
to  raise  4000/.  in  case  the  testator  left  a  daughter. 
It  was  contended,  that  the  mcHtgage  in  fee  passed, 
but  the  Court  held  unanimously  that  though  Jorfeited^ 
the  lands  in  mortgage  did  not  pass  by  the  general 
devise. 

There  is,  however,  no  doubt  that  if  a*mortgagee  in 
fee  devise  the  mortgage  premises  by  a  particular  de* 
scription  (a),  or  if  he  point  to  them  by  a  locality  which 
cannot  be  misunderstood,  and  which*  does  not  apply 
to  any  other  part  of  his  property,  both  the  benefidai 
and  legal  interests  will  pass  Qi) }  and  in  a  recent  case, 
in  which  a  testator  gave  all  his  freehold,  copyhold, 
and  leasehold  estates  by  a  general. description  to  trus- 
tees to  found  a  college,  it  was  held  that  some  old 
mortgages,  one  of  which  ivas  in  fee^  passed  under  the 
will  to  the  trustees  (c) ;  but  in  order  to  support  this 
decision.  Lord  Eldon  ultimately- j^r^^tiTne^  a  release 
of  the  equity  of  redemption  of  the  mortgage  in  fee, 
prior  to  the  date  of  the  will  (rf). 

In  moden\  times,  the  principal  dispute  has  been, 
not  whethjer  the  beneficial  interest,  but  whether  the 
legal  interest  has  passed  so  as  to  bring  the  devisee 


(a)  How  V.  Viguresy  1  Ch.  Rep.  33*  Noys  v.  MordauDt,2  Ver- 
non, 5S1. 

(&)  Clarke  ▼.  Abbot,  Barnard.  Rep.,  457*  2£q.  Ca.  Ab.60$. 
41.  Woodhouse  v.  Meredith,  1  Mer.  450,  d  vtcfe  Martin  v.  Mowlin, 
2  Burr.  969,  and  Davis  v.  Gibbs,  3  P.  Wms.  26. 

(c)  Attorney-Gencral  v.  Bowjer,  3  Ves.  724,  725.  5  Ves.  303. 

{d)  Attorney-General  v.  Vigor,  8  Ves.  277. 
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as  a  trustee  within  the  statute  of  the  7th  of  Anne ; 
and  these  cases  have  in  general  proceeded  on  the 
principles  regulating  devises  of  trust  estate  ;  the 
question  being,  whether  a  general  devise  sufficient 
in  terms  to  comprehend  all  the  testator's  real  es- 
tate,  would,  of  itself,  pass  the  legal  fee  in  lands  of 
which  tlie  testator  was  seised  as  a  mortgagee  or  trus- 
tee. On  this  point  the  law  has  undergone  very  con- 
siderable alterations. 

In  an  early  case  (a),  it  is  laid  down  that  **  if  a  man 
have  lands  in  fee,  and  other  lands  mortgaged  to  Iiim 
in  fee,  by  a  devise  of  *  all  his  lands,'  the  mortgage 
would  pass  ;  if  a  man  have  but  the  trust  of  a  mort- 
gage of  lands  in  Z).,  and  have  other  lands  in  Z).,  by 
a  devise  of  all  his  lands  in  Z).,  the  trust  would  pass/* 
In  a  subsequent  case  (&),  a  trustee  devised  as  fol- 
lows :    "  As  to   such  estate  as  the  Lord  had   be- 
stowed upon  him,  he  devised  part  to  /•  S.^  and  his 
heirs,  and  all  the  rest  of  his  real  estate,  he  devised  to 
his  wife  and  her  heirs."  The  Master  of  the  Rolls  said, 
**  Though  this  be  a  trust  estate,  yet  the  legal  estate 
being  in  the  devisor  in  the  eye  of  the  law,  it  is  his 
estate  and  ?iis  property,  and  therefore  passes  by  the 
devise  of  his  estate ;   and  if  he  had  devised  all  the 
lands  which  he  had  been  seised  of^  these  lands  would 
certainly  have  passed." 

(a)  Sir  Thomas  Littleton's  Case,  2  Vent.  S51.  Vide  the  same 
case  under  the  name  of  Wynu  v.  Littleton,  1  Vern  3.  and  see  ob- 
servations by  Mr.  Sanders  in  1  Atk.  605,  on  this  case  and  on  the 
case  of  Strode  v.  Russell,  supra* 

(A)  Marlow  v.  Smith,  2  P.  Wms.  198. 
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The  like  doctrine  was  held  in  a  case  mentioned  in 
an  able  n6te  by  Mr.  Sanders,  in  his  edition  of  At- 
kins (a\  which,  in  fact,  went  far  beyond  the  preced- 
ing cases,  for  in  that  case  a  mortgagee  in  fee  of  lands 
in  Surry,  devised  all  his  real  estates  in  Sussex,  Kent, 
and  Middlesex,  and  elsewhere  in  England,  in  pos- 
session, reversion,  or  otherwise,  to  certain  uses,  under 
which  Thomas  Knight,  an  infant,  was  then  tenant  in 
tail.  The  mortgage-money  was  paid  to  the  executor, 
but  the  legal  estate  had  not  been  reconveyed.  The 
question  was,  whether  the  legal  estate  was  in  the  in- 
fant ;  and,  if  so,  whether  he  could  convey  by  reco- 
very pursuant  to  the  statute.  Lord  Hardwicke 
decreed,  that  the  infant  should  convey  the  legal  es- 
tate ;  and,  it  appearing  under  the  devise  in  the  will 
that  Thomas  Knight,  the  infant,  was  tenant  in  tail, 
with  remainders  over,  it  was  ordered  that  all  proper 
parties  should  concur  in  all  necessary  acts  for  the  in- 
fant's suffering  a  common  recovery,  in  order  to  make 
the  conveyance  effectual  (i).  Previously  however  to 
the  case  oi  Ex  parte  Bowes,  occurred  the  case  of  Cas- 
borne  v.  Scarfe  (c),  in  which  Lord  Hardwicke  is  re- 
ported to  have  said,  that  by  a  devise  of  all  lands,  te- 
nements, and  hereditaments,  a  mortgage  in  fee  shall 
not  pass ;  unless  (he  adds)  the  equity  of  redemption 
be  foreclosed  ;  and  if,  after  such  devise  made,  a  fore- 
closure is  had,  yet  such  estate  shall  not  pass  by  those 
general  words  of  lands,  tenements,  and  heredita^ 


[a)  Ex  parte  Bowes,  1  Atk.605,  note. 
(5)  Reg.  Lib.  A.  1743.  fol.  537. 
(c)  1  Atk.  605. 
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ments,  because  a  foreclosure  is  considered  as  a  new 
purchase  of  the  land.  Now  it  has  been  considered 
and  so  stated  by  a  very  eminent  counsel  (a), 
that  Lord  Hardwicke's  opinion  in  Casborne  v« 
Scarfe  was  clear,  that  a  mortgage  in  fee  not  fore* 
closed  would  not  pass  by  a  general  devise  ;  to  which 
Lord  Eldon  is  reported  to  have  replied,  that  he  did 
not  believe  Lord  Hardwicke  said  so,  and  he  would 
'look  at  his  notes.  The  observation  was  made  by 
counsel,  in  reference  to  the  question  of  the  legal  in- 
terest passing  by  the  general  devise  ;  and  the  answer 
of  the  Lord  Chancellor  is  to  be  considered  as  confined 
to  that  point.  Mr.  Sanders,  in  his  note  to  Atkins  be- 
fore referred  to,  justly  remarks,  ^^  that  the  question  is, 
whether  we  must  understand  Lord  Hardwicke*s  mean- 
ing to  be,  that  the  general  devise  of  all  lands,  tene- 
ments, and  hereditaments,  will  neither  pass  the  legal 
nor  beneficial  estate  of  mortgages  in  fee  after  forfeit- 
ure ;  or  whether  those  words  are  only  incompetent  to 
passthebeneficialinterest.  If  the  latter,  he  observes,  the 
rule  generally  speaking  is  certainly  right,  because  the 
beneficial  interest  being,  in  fitct,  nothing  but  the 
money  due  on  the  mortgage,  and  the  lands  mortgaged 
being  considered  in  equity  merely  as  a  security  for  a 
personal  debt,  it  is  very  evident  that  such  personal  or 
beneficial  interest  cannot  pass  by  words  peculiarly 
adapted  to  transfer  real  property,  unless  in  some  par- 
ticular instances,  as  where  the  testator  had  no  other 
lands  than  those  mortgaged  to  him ;  in  which  case 
the  manifest  intention  would  hold  against  the  general 


(a)  Vide  B  Yeu.  4f$6. 
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construction.^'  Looking,  however,  at  the  context,  and 
to  the  line  of  reasoning  pursued  by  Lord  Hardwicke 
in  Casbome  v.  Scaife,  it  is  submitted,  that  it  is  ma- 
nifest his  Lordship  was  referring  to  the  beneficial 
interest  in  the  land,  and  was  considering  the  matter 
in  an  equitable  point  of  view  only.    The  question  be- 
fore him  was,  whether  a  husband  was  entitled  to  an 
estate  by  curtesy  in  an  equity  of  redemption }  which 
led  him  naturally  to  consider  what  an.  equity  of  re- 
demption was  i  and  his  object  was  to  shew  that  the 
person  entitled  to  the  equity  was  seised  of  an  actual 
estate  in  the  land,  and  not  of  a  mere  right,  as  had 
been  argued  for  the  defendant.    In  support  of  this 
doctrine,  he  makes  the  assertion  alluded  to,  and  then 
continues  in  these  words,  **  The  interest  of  the  land 
must  be  somewhere,  and  cannot  be  in  abeyance,  but 
it  is  not  in  Hie  mortgagee,  and  therefore  must  remain 
in  the  mortgagor;  A.  devises  his  estate, and  after 
makes  a  mortgage  in  fee,  though  that  is  a  total  revo- 
cation in  law,  yet  in  this  Court  it  is  a  revocation  pro 
tanto  only  :  it  is  certain  the  mortgagee  is  not  barely 
a  trustee  to  the  mortgagor,  but  to  some  purposes, 
videlicet^  with  regard  to  the  inheritance,  he  certainly 
is,  tiU  a  foreclosure.**     Now  it  is  submitted  that  it  is 
impossible  Lord  Hardwicke  could  have  been  consi- 
dering the  legal  interest  in  these  remarks,  because, 
he  says,  the  interest  of  the  land  is  not  in  the  mort- 
gagee, and  cannot  be  in  abeyance,  and  therefore 
must  be  in  the  mortgagor,  which  clearly  shews  the 
view  he  was  then  taking  of  the  case*      His  argu- 
ment, in  fact,  appears  to  have  been  this  :  You  say 
the  husband  is  not  entitled  to  be  tenant  by  the  cur- 
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tesy,  because  his  wife  had  .not  an  estate  in  the  land, 
but  it  is  clear  slie  had  an  estate  in  the  land,  for  it  was 
not  in  the  mortgagee  as  is  demonstrated  by  the  fiu:t, 
that  the  mortgagee's  interest  would  not  pass  by  a 
devise  in  words  referrible  to  real  estate,  and  there- 
fore as  the  estate  cannot  be  in  abeyance,  it  must  be 
in  the  mortgagor,  and  consequently  your  argument 
is  without  foundation*  It  is  submitted  that  the 
judgment  of  Lord  Hardwicke  in  em  parte  Bowes  is 
not  at  variance  with  his  opinion  in  Casbome  v.  Scaife* 
It  will  be  observed  that  in  ej^  parte  Bowes,  Lord 
Hardwicke  discarded  all  reference  to  the  intenOon  of 
the  testator,  it  being  evident  that  he  could  not  intend 
to  put  the  legal  estate  into  strict  settlement,  but  his 
Lordship  decided  the  case  upon  the  strength  of  the 
general  terms  used  by  the  testator. 

The  next  case  in  point  was  heard  before  Sir  Pepper 
Arden  (a).  A  mortgagee  in  fee  bequeathed  the 
mortgage  debt  to  his  executors  upon  certain 
trusts,  and  devised  all  the  residue  of  his .  estate 
and  effects  (subject  to  the  payment  of  bis  debts, 
and  to  an  annuity  of  80/.)  to  his  sister  EUza^ 
beth  Watham,  her  heirs  and  assigns  for  ever.  He 
died  leaving  his  sister  and  bis  niece  (an  infant)  his 
co-heirs.  The  Master  reported  his  opinion  to  be, 
that  the  legal  estate  passed  to  the  devisee,  but  if  it 
did  not,  then  he  was  of  opimon  the  niece  was  a 
trustee  of  one  moiety  within  the  7th  Ann«    In  sup^ 


(«)  Duke  oi"  Leeds  v.  Munday,  3  Ves.  31-8. 
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port  of  the  Master's  opinion,  e.r  parte  Bowes  was 
cited  by  Mr.  Richards,  with  whom  was  the  Attorney- 
General.  On  the  other  side,  the  opinion  of  Lord 
Hardwicke  in  Casbome  v.  Scarfe  was  mentioned,  and 
the  Attorney-General  admitting  he  could  not  support 
the  devise,  the  Master  of  the  Rolls  is  reported  to 
have  said  he  had  no  doubt  about  it,  and  ordered  the 
infant  to  convey,  and  expressed  his  dissent  from  the 
case  of  ex  parte  Bowes.  In  reference  to  this  case, 
however,  the  Master  of  the  Rolls  afterwards  took  the 
opportunity  of  mentioning  that  the  report  was  not 
correct,  in  stating  he  had  no  doubt  about  it  (a),  his 
idea  was  that  the  legal  estate  did  not  pass,  and  he 
made  the  order  to  prevent  the  party  from  being 
turned  round  on  account  of  a  doubt,  but  he  took 
care  to  make  it  conditionally,  declaring  that  the  in- 
fknt  was  a  trustee  and  mortgagee  within  the  Act, 
and  ordering  her  to  convey,  so  far  as  any  legal 
estate  in  the  mortgaged  premises  descended  to  hen 

.  The  next  case  (b)  was  also  heard  before  the 
Master  of  the  Rolls  on  petition.  A  mortgagee  in 
fee,  devised  all  die  residue  of  his  real  and  per- 
sonal estate  to  his  great  nephew  John  Marten 
Cripps,  his  heirs,  executors,  and  administrators, 
and  appointed  him  sole  executor.  John  M.  Cripps 
was  an  infant.  The  Master  reported  his  opinion 
that  the  legal  estate  in  the  mortgage  did  not  pass 
to  the   devisee,  but   descended  on   the   testator's 

(a)  Vide  5  Yes.  S^l. 

(b)  Ex  parte  SergisoDi  4  Ves.  14-7. 
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heir  at  law.  Tlie  Master  of  the  Rolls  thought  the 
Master  Wrong  in  his  judgment,  and  was  of  opinion 
the  infant  was  a  trustee,  but  he  could  not  order  him 
to  convey  the  estate,  because,  as  an  executor,  he  was 
entitled  to  the  money  secured  on  the  mortgage,  and 
he  could  not  permit  an  in&nt,  though  he  was  an  exe- 
cutor, to  receive  th*e  money  {a).  A  petition  was 
then  presented  to  the  Chancellor  (Loughborough), 
who  seemed  inclined  to  think  there  was  enough  in 
the  will  to  pass  the  mortgaged  estate.  It  was  urged 
at  the  bar,  that  all  the  late  cases  required  express 
words  to  make  the  mortgaged  estate  pass  by  the 
will.  The  Lord  Chancellor  said,  the  best  order 
he  could  make  was  to  confirm  the  report,  and  order 
the  money  to  be  paid  into  the  Bank  in  the  name 
of  the  Accountant-General,  ex  parte  the  infant,  and 
for  the  parties  to  take  a  conveyance  from  the  heir 
at  law,  and  also  from  the  infant  when  he  came  of 
age,  so  the  title  would  h^' goodi  qudcunque  md  datd. 

The  point  in  question  was  next  brought  under 
the  consideration  of  a  court  of  law  in  a  case  (ft),  in 
which  a  man  having  estates  to' which  he  was  benefi- 
cially entitled  in  the  counties  of  Wilts  and  Dorset, 
and  a  trust  estate  in  the  county  of  Southampton, 
devised  all  the  residue  of  his  estates  in  Wiltshire  and 
Dorsetshire,  and  elsewhere  in  England  (after  pay ^ 
meat  of  debtSj  legacies^  and  funeral  expenses^)  to  his 


(a)  As  to  thig|  vide  supra^  page  S60. 
{b)  Roe  ¥.  Reade,  8  Term  Rep.  118. 
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son  Wilfiam  Reade,  his  heirs,  executors,  &c.     The 
question  Was,  whether  the  trust  estate  passed  by  the 
devise  or  descended  to  the  testator's  heir  at  law; 
Lord  Kenyon  said,  the  words  were  sufficiently  com* 
prehensive  to  pass  the  estate  if  it  could  be  collected 
from  the  will,  that  the  derisor  intended  it  should 
pass ;  but  in  the  cnse  of  Strong  v«  Teat  (a) ^  it  was 
determined  that, the  general  words  in  a  will  may  be 
restrained  in  cases  where  it  ^pears  that  the  devisor 
did  not  intend  to  use  them  in  their  general  sense. 
Now  in  this  case,  the  trustee  (the  devisor)  had  no 
beneficial  interest  in  the  land  in  question^  and  when 
he  set  about  to  make  a  dtspositioa  of  his  property 
by  his  will,  he  used  general  words  in  the  residuary 
clause,  giving  all  bis  estates  ^  after  payment  of  his 
debta^  legacies,  and  fimeral  expenses/'    Now  these 
latter  governed  and  restrained  the  general  eflfect  of 
the  former  words,  and  shewed  that  he  only  meant 
to  give  that  in  wbidb  he  had  a  beneficial  interest, 
and  which  he  had  a  power  of  charging  with  the  pay- 
ment of  his  own  debts.      In  this  ofpinion  Mr«  Jus- 
tice  Grose  concurredi  and  a  verdict  was  entered  up 
for  the  plaintiff.     On  this  case,  two  important  obser* 
vations  obviously  present  themselves^  the  first  is, 
that  courts  of  law  will  recognize  a  trost,  and  permit 
it  to  sway  their  decision ;  and  the  second  is,  that  it 
was  the  opinion  of  the  Court  of  King's  Bench,  that 
a  dry  legal  estate  would  pass  by  a  general  desecip* 
tion  sufficient  to  comprize  it,   if   there  were  not 


(o)  2  Burr.  912. 
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evidence  of  a  contrary  intention,  on  the  iace  of  the 
will. 

Within  a  few  months  afer  the  case  of  Roc  v. 
Reade,  the  question  was  again  agitated  in  equity,  in 
a  case  in  which  the    contrary   doctrine  was  very 
broadly  laid  down  (a).     In  that  case  the  testator  ( a 
trustee)  made  a  general  devise  of  all  his  real  es^ 
tate^  and  all  his  right  property  and  interest  there- 
in   at    law    or  in   equity,   unto   his    second    and 
third    sons    John    and    Francis,    and    their    heirs* 
It  was  stated    at  the  bar,   the  rule  was,    that  the 
general  words  in  a  will  would  not  pass  treat  estates, 
unless  there  appeared  to  be  an  intention  that  they 
should  pa^»    The  Lord  Chancellor  said»  that  was 
certainly  the  uoderstaiujing  at  present ;  perbaps»  tlie 
more  convenient  rule  would  have  been  the  reverse, 
4U  it  might  be,  more  ^a^  U^Jmda  devisee  than  an  heir. 
Tbf  Attom^ypGeneral  suggested  that  the  rale  that  a 
trust  estate  should  pass^  by  a  genera)  devise^  would 
not  he^  the  most  coiweni^nt  fimn  the  frequent  in- 
s|a0ces  of  estates  tail   being  created  by  general 
words,   in  consequence  of  which  the  legal  estate 
might  get  into  an  in&nt  fettered  by  an  entail.    This 
case  may  he  considered  as  gping  tlie  ftiU  extent  of 
the  doctrine,  that  the  legal  efftate  would  not  pass  by 
a  gfsneral  devise,  unless  an  intention  to  that  ef&ct 
waa  shfiWB  in  the  will ;  and  at  the  same  time  as 


•W«aiV< 


(a)  AttDracy-Geaeral  v.  Bulier,  5  Ves,  3^9. 
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shifting  the  ^ound  of  argument  froof  the  evidence 
of  intention  to  that  of  convenience,  and  raising  the 
question  whether  it  was  more  convenient  that  the 
legal  estate  should,  generally  speaking,  pass  under  a 
general  description  to  a  residuary  devisee,  or  descend 
on  the  heir  at  law ;  or,  in  other  words,  /  whether  the 
probable  inconvenience  would  be  greater  in  the 
estate  being  hampered  by  an  entail  in  an  infant  under 
the  devise,  or  in  being  vested  in  persons  who 
might  be  in  foreign  parts  or  labouring  under  other 
disabilities. 

The  next  case  was  heard  on  petition,  soon  after  the 
elevation  of  Lord  Eldon  to  the  Seals(a).  In  this  case 
the  testator  had  made  a  genend  devise  and  bequest  of 
all  the  residue  of  his  estate  and  effects  to  his  natural 
son^  George  HalU  his  heirs  executors  administrators 
and  assigns,j^  his  and  their  cfum  proper  me  and  behoqfl 
and  appointed  two  other  persons  executors.  Hall 
afterwards  assumed  the  name  of  Brettell,  and  died 
intestate,  leaving  issue  a  son  and  daughter,  both  in- 
£tnts.  The  testator  was,  at  the  time  of  his  death, 
possessed  of  a  mortgage  in  fee,  as  a  trustee  for  an- 
other. The  Master  reported  his  opinion,  that  the 
mortgaged  estates  had  passed  to  Brettell,  and  were 
then  vested  in  his  in&nt  son.  The  case  of  the  Attor- 
ney-General V.  Buller  was  cited  as  contradicting  ex 
parte  Sergison.  The  Lord  Chancellor  is  reported 
io  have  said,  '^  that  he  rather  agreed  with  what  the 

(a)  Ex  parte  Brettel,  6  Ves.  577. 
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Attorney-General  said  in  Attorney-General  v.  BuUer, 
for  besides  an  estate  tail,  you  cannot  tell  how  many 
contingent  remainders  and  executory  devises  there 
may  be,  and  it  was  a  strong  circumstance  that  the 
devisee  was  a  natural  child,^and  if  he  should  die  with- 
out children,  and  without  a  will,  the  legal  estate 
^ig^t  go  to  the  Crown.  This  discussion,  he  added, 
began  with  Sir  Thomas  Sewell,  and  his  idea  was,  that 
the  word  *my*  would  not  refer  to  what  was  not  bene- 
ficially his*  In  this  will  there  are  the  words  ^  to  and 
for  his  and  their  own  proper  use  and  behoof  Pro« 
bably  the  testator  meant  nothing  by  that,  but  a  mean- 
ing,  must  be  attributed  to  every  word/*  His  Lordship 
rather  thought  there  was  not  enough  to  make  the  in- 
&nt  a  trustee ;  and  dismissed  the  petition. 

In  a  subsequent  case  (a),  the  whole  of  this  doc- 
trine was  reheard  and  fully  considered  by  Lord  El- 
don,  and  the  matter  placed  on  a  sounder  footing.  A 
trust  estate  having  descended  on  Sir  Rowland  Al- 
ston, as  the  son  and  heir  of  the  surviving  trustee  of 
the  will  of  Owen  Thomas  Bromsall,  Sir  Rowland  by 
his  will  devised  all  his  real  estates  whatsoever  and 
•wheresoever,  unto  his  wife  Dame  Gertrude  Alston, 
her  heirs  and  assigns.  The  question  was,  whether  the 
legal  estate  had  passed  to  Lady  Alston  under  the 
will,  or  had  descended  on  the  co-heirs  of  Sir  Row- 

m 

land,  two  of  whom  were  infants,  and  another  a 


(a)  Lord  Braybroke  v.  Inskip,  8  Ves.  Jun.  41 7« 

QQ 


5d3  Of  Devises  and  [Book  VI. 

feme  covert ;  so  that  the  degree  of  inconvenience 
proved  in  this  case  to  be  on  the  side  of  descent.  The 
.usual  application  had  been  made  on  petition,  for  a 
reference  to  the  Master,  to  enquire,  &c.  The  Master 
had  reported  the  legal  estate  did  not  pass  by  the 
will,  and  that  the  infants  were  trustees  within  the 
act.  The  Master  of  the  Rolls  thought  the  legal 
estate  did  pass  by  the  will,  and  dismissed  the  pe- 
tition. After  this  the  matter  came  on  before  the 
Lord  Chancellor  on  exceptions  taken  to  the  Master's 
report ;  in  behalf  of  the  exceptions  the  cases  of 
Attorney-General  v.  BuUer,'  and  ea^  parte  Brettell 
were  cited  ;  and  for  the  plaintiffs  the  cases  of  Mar- 
low  v.  Smith,  and  Roe  v.  Reade. 

The  Lord  Chancellor,  after  premising  that  he  gave 
an  opinion  with  a  great  deal  of  hesitation  and  dif- 
ficulty, and  stating  that  the  legal  estate  was  either  in 
Lady  Alston  as  devisee,  or  in  two  infants  and  a  mar- 
ried woman,  and  the  case  therefore  raised  the  ques- 
tion whether  the  quantum  of  convenience  was  on  one 
side  or  the  other,  said  the  question  must  be  decided ; 
for  it  was  unseemly,  because  there  were  doubts  in 
whom  it  was  vested,  to  have  the  mcmey  paid  into 
Court,  and  the  infant  to  convey  when  of  age,  as  had 
been  done  in  other  cases.     His  Lordship  then  pro- 
ceeded to  review  all  the  modem   cases.    He  re- 
marked that  in  es  parte  Sergison,  tl!e  infant  being 
entitled  to  the  money,  the  ground  of  Lord  Alvan- 
ley*s  decision  was,  that  he  was  not  a  dry  naked 
trustee  :  and  that  case  therefore  was  not  a  decision 
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one  way  or  the  other.  The  case  of  the  Duke  of 
Leeds  v.  Munday,  he  remarked,  must  be  attended  to 
with  due  regard  to  what  was  stated  in  the  note  to  the 
Attorney- General  v.  BuUer.  Besides,  there  was  a 
circumstance  in  that  case  aiding  much  the  decision 
as  evidence  of  intention,  viz.  that  the  testator  had 
charged  all  his  (residuary)  estates  and  effects^  with  the 
patftnefit  of  his  debts,  and  an  annuity.  Lord  Eldon 
next  remarked  on  the  case  of  the  Attorney-General 
V.  Buller,  and  on  the  contradictory  assertions  in  that 
case,  viz.  that  the  trust  estates  should  pass  by  the  gene- 
ral devise,  if  there  was  not  something  upon  the  face  of 
the  will  confining  it,  and  the  direct  contrary  as  stated 
on  the  other  side.  In  respect  of  which  his  Lordship 
observed,  **  Where  the  latter  position  was  collected 
I  do  not  know ;  no  authority  was  stated  for  it."  He 
then  adverted  to  the  question  of  convenience  and 
inconvenience,  as  between  devisee  and  heir,  and 
said,  *^  Upon  a  limitation  of  real  estates  in  strict  set- 
tlement, a  vast  number  of  limitations  over,  contin- 
gent  remainders,  executory  devises,  powers  of  join- 
turacy,  leasing,  raising  sums  of  money,  it  was  impos- 
sible to  say  the  intention  could  be  to  give  a  dry  trust 
estate  ;  for  the  question  attaches  as  much  upon  that 
as  upon  a  mortgage.  But  if  you  take  a  simple  case* 
of  a  testator,  having  an  heir  at  law,  under  circum- 
stances in  which  you  cannot  get  him  to  execute, 
abroad ;  or  if  the  testator  did  not  know  him ;  or  as 
in  this  instance,  two  infants  and  a  feme  covert,  who 
must  levy  a  fine,  then  thei  argument  of  convenience 
was  all  the  other  way,  if  the  testator  gives  a  mere 
dry  trust  estate  to  an  individual  competent  to  do  the 

qq2 
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acts,  and  at  hand  to  do  them,  as  Lfady  Alston  was.'' 
He  next  adverted  to  ^4*  parte  Brettell,  and  ex- 
plained that  he  did  not  mean  to  be  understood  to 
put  any  stress,  as  he  had  been  understood  by  the  Bar 
to  have  done,  upon  the  expression  that  it  was  given 
to  the  use  and  behoof  of  the  party.      He  agreed 
that  giving  to  a  man,  his  heirs,  and  assigns,  was 
perfectly  the  same.     His  meaning  was  only  that  it 
ought  to  be  a  circumstance  upon  the  intention  that 
the  testator  did  not  mean  a  mere  dry  trust  estate. 
He  next  proceeded  to  say,  that  in  the  principal  case 
he  was  disposed  to  concur  with  the  Master  of  the 
Rolls,  meaning  rather  to  state  his  judgment  that  the 
rule  was  not,  that  in  every  case  where  general  words 
are  used,  the  property  shall  or  shall  not  pass,  but 
that  in  each  case  you  must  look  at  every  part  of 
the  will  for  the  intention  with  regard  to  such  pro- 
perty.     He  did  not  know  in  experience  any  case  in 
which  the  proposition  was  laid  down  so  strong,  one 
way  or  the  other,  as  it  was  laid  down  in  the  Attor- 

•  ney-General  v.  BuUer.  He  knew  no  case  that  states 
as  the  rule,  that  trust  estates  shall  not  pass  under 

•  general  words,  unless  an  intention  that  they  should 
pass  appeared  j  and  he  inclined  to  think  they  would 
pass,  unless  he  could  collect  from  expressions  in  the 
will,  or  purposes,  or  objects  of  the  testator,  that  he  did 
not  mean  they  should  pass.     His  Lordship  added, 

•**  The  result  is  this:  a  will  containing  words  large 
enough,  and  no  expression  in  it.autliorizing  a  nar- 
rower construction  than  the  general  legal  construe 
tion,  nor  any  such  disposition  of  the  estate  as  was 
unlikely  for  a  testator  to  make  of  any  property  not 
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IB  the  strictest  sense  his^  as  complicated  limitations ; 
nor  any  purpose  at  all  inconsistent  with  as  probable 
an  iDtention  to  vest  it  in  bis  wife,  as  devisee,  as  to  let 
it  descend ;  /  know  qf  no  case  in  which  a  mere  de- 
vise  in  these  general  terms^  without  morCj  where  the 
question  qf  intention  cannot  be  embarrassed  by  any 
'  reasoning  upon  the  purpose  or  objects  or  the  person  qf 
the  devisee  has  been  held  not  to  pass  the  trust  estate.*' 
He  ultimately  declared,  that  upon  the  best  con* 
sideration  he  could  give  the  point,  his  opinion  was, 
that  the  trust  estate  did  passj  and  that  he  must 
overturn  Roe  v.  Read,  if  he  should  say  it  did  not. 

Since  the  decision  in  Braybroke  v.  Inskip,  the  point 
appears  settled,  that  if  in  a  will  there  be  a  general 
devise  in  fee,  sufficiently  comprehensive  to  pass  the 
legal  interest  to  the  devisee,  who  is  a  person  suijuris^ 
and  competent  to  convey,  and  the  will  does  not 
charge  the  devised  estates  with  debts,  legacies,  or 
annuities,  and  there  is  not  in  the  whole  will  any  other 
declared  intention  inconsistent  with  a  devise  of  trust 
or  mortgaged  estates,  then,  although  there  is  not  in 
the  will  any  declared  intention  of  the  testator  to  de- 
vise the  trust  or  mortgaged  estates,  they  will  pass  to 
the  devisee ;  and,  in  such  a  case,  the  concurrence  of 
the  heir  at  law  may  be  dispensed  with. 

In  ex  parte  Morgan  (a),  this  doctrine  was  again  re- 
cognized. In  that  case,  a  mortgagee  in  fee  devised- 
all  his  real  estates  to  his  niece  Ann  Williams,  her 

l.>.       ■      .1       II  ■'  ■  ll..t  ■        I      ■         ■  I  I    ■*■■ ^»—     ■!  ■      ■  ■      ■       ■ 

(a)  10  Ves.  101. 
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heirs  and  assigns,  charged  with  an  annuity  qf20Lj  and 
appointed  her  executrix.  Lord  Eldon  decided  the 
legal  estate  did  not  pass,  by  reason  of  the  annuity,  and 
which,  he  observed,  was  not  charged  on  the  personal 
estate.  In  that  case,  a  further  question  arose  on  the 
will  of  the  heir  at  law  of  the  mortgagee,  who  had 
devised  the  real  estates  vested  in  him  by  way  of  mort- 
gage to  trustees,  upon  trust  to  get  in  and  receive  the 
mortgage  money;  and  the  Court  determined  that 
this  second  devise  did  not  comprehend  the  mortgaged 
lands,  which  had  descended  upon  him  as  heir  of  the 
mortgagee. 

From  the  several  preceding  cases,  the  following 
general  rules,  in  addition  to  that  already  stated,  may 
perhaps  be  safely  extracted : — 

First,  that  if  a  mortgagee  in  fee  make  an  absolute 
devise  of  all  his  real  and  personal  estates  to  one  or 
more  persons,  and  although  charged  with  debts  and  le- 
gacies, the  legal  interest  in  the  lands  will  pass  to  the 
devisees,  such  being  consistent  with  the  testator^s  in-> 
tention,  to  enable  them  to  recover  the  mortgag^^ 
debt  (a)  ;  but  if  there  is  a  charge  of  annuities  the 
point  is  doubtful. 

Secondly,  that  if  the  mortgs^ge  debt  be  specifically 
bequeathed  to  one  person^and  there  is  a  general  devise 
of  all  the  testator's  real  estate  to  another,  or  there  is 


(a)  Et  vide  ex  parte  Whitacre,  Sanders  on  Uses^  285,  note* 
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no  express  devise  whatever  of  the  testator's  real  e8« 
tales,  the  better  opinion  perhaps  is,  that  the  lands  will 
not  pass  to  the  legatee  ;  but  this  is  questionable* 

Thirdly,  that  if  in  the  last-mentioned  case,  there  be 
a  general  devise  of  the  testator's  real  estate  charged 
with  debts,  legacies,  or  annuities,  or  in  any  manner  in- 
consistent with  a  devise  of  trust  or  mortgaged  estates, 
the  lands  in  mortgage  will  certainly  not  pass  to  the  cfe- 
visee. 

Fourthly,  that  if  there  be  a  general  bequest  of  all 
the  testator's  personal  estate  to  ^•,  and  a  simple  de- 
vise bf  all  his  real  estate  to  B.  it  is  not  clear  whether 
B.  will  take  the  mortgaged  lands  as  a  trustee  for  A.^ 
or  whether  they  will  descend  on  the  heir  at  law ;  but 
it  is  submitted  that  they  will  certainly  not  pass  to  the 
legatee  {a). 

It  has  now  become  a  very  general  practice  with 
conveyancers  to  except  the  testator's  mortgaged  and 
trust  estates  out  of  a  general  devise  in  his  will,  and 
to  insert  an  express  devise  of  these  estates  to  trustees, 
with  a  declaration  that  the  monejii  secured  upon  the 
mortgages  shall  be  considered  as  part  of  his  personal 
estate* 


If  a  mortgagee  obtain  an  absolute  decree  of  foreclo- 
^sure,  or  a  release  of  the  equity  of  redemption,  or  even 

(a)  Tidt  1  Atk.  605.  no^e.  Co.  Lit.  5X>5.  wM. 
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become  absolutely  entitled  by  length  of  possession  as 
before  explained,  pri0r  to  the  date  of  his  will,  a  gene- 
ral devise  of  all  his  lands,  tenements,  and  heredita* 
ments, although  in  strict  settlement,  will,itis  conceived, 
unless  he  manifest  an  express  intention  to  the  con- 
trary, pass  the  mortgaged  lands  both  at  law  and  in 
equity  ;  but  if  at  the  time  of  the  will  he  be  not  so  ab- 
solutely entitled,  then  it  is  conceived  that  a  subseqtient 
foreclosure,  or  release  (unless  the  will  be  republished) 
will  not  confer  on  the  devisee  the  bene6cial  estate,  ^- 
cause  ajbreclosure  is  considered  as  a  new  purchase  of  the 
land  (a).  The  consequence  will  be,  that  if  the  legal  in- 
terest in  mortgaged  lands  shall  by  a  general  de- 
scription, have  passed  at  law  to  the  devisee,  and  the 
mortgagee  shall  afterwards  obtain  a  release  or  fore- 
closure of  the  equity  of  redemption,  or  shall  become 
absolutely  entitled  by  lapse  of  time,  and  shall  die  with- 
out a  republication  of  his  will,  the  devisee  will  become 
a  trustee  for  the  testator's  heir  at  law,  even  although 
the  devisee  be  also  the  executor  or  residuary  legatee. 
The  author  would  have  considered  this  a  clear 
point }  but  he  observes  that  the  author  of  a  recent 
publication  (i),  appears  to  have  arrived  at  a  different 
coilclusion  and  cites  as  an  authority  the  case  of  At* 
torney-Greneiral  v.  Bowyer  (c). 

In  that  case  it  appeared  that  Sir  George  Downing 


(a)  Vide  Caaborne  v.  Scarfe,  I  Atk.606.  Strode  Vi  Russcl,  2  Vera. 

655. 

(6)  Patch  on  Mortgages,  140. 

(c)  3  Ves.  714;  T24f;  725.  5  Yes.  300.  308.  8  Ves.  277.   . 
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being  seised  of  large  real  estates  and  of  a  mortgage  m- 
fee  executed  in  the  year  1694,  by  his  will  in  1Y17,  de- 
vised all  his  real  estates  to  Sir  Jacob  Downing,  (who* 
was  his  heir  at  law)  for  his  life;;  with  various  remainders 
over  all  of  what  failed,  with  remainder  to  trustees  in^ 
fee  to  found  a  college,  and  he  gave  all  his  personal 
estate  to  Sir  Jacob,  and  {^pointed  him  executor. 
The  testator  died  in  the  year  1749  ;  Sir  Jacob  died  iii 
1764,  having  given  all  his*  real  and  personal  estate  to- 
his  widow  absolutely.     One   question  raised  was,, 
whether  this  old  mortgage  passed  to  the  trustees  for 
the  college.    Lady  Downing  in  her  answer,  iltated 
she  did  m>t  believe  there  was  any  release  of  t^e  equity 
of  redemptiom    Lord  Loughborough  said,  that  con«* 
sidedng  the  length  of  time,  he  had  no  difficulty-  in 
holding,  that  the  lands  constituted  part  of  the  tes^ 
tator's  estate  and  passed  by   his  will.     The  cause, 
again*  came  on  to  be  heard  before  the  astiae  judge 
for  &rther  directions,  and  it  wad  contended  that 
in  17179  the  nM)rtgage  passed  a»  personal  estate  to 
Sir  Jacob,  and  from  him  to  Lady  Downing^    L6rd^ 
Loughborough  admitted^  that  at  the  date  of  tlie^ 
will  it  was  money,  but  said  that  by  a  release  of  the 
equity  of  redemption,  it  Would  go  id  the  devisee  v^ 
and  if  the  testator  lived'  the   period  when  all  the 
equity  of  redemption  was  gone^.  then  it  existed:  noi 
more  as  part  of  his  (personal)  pr^^rty,  butasland^. 
and  he  (Lord  Loughborough)  would-  never'  take  it  up 
again  as  money,  ^'  there  is  no  equity,''  he  added, 
**  between  the  heir  and  executor,  or  the  devisee  and 
executor.''     The  report  afterwards  states  that  his 
Lordship  said,  <<  the  mortgagee's  title  to  it  as  land 
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was  antecedent  to  the  will,  and  his  Lordship  could 
not  tell  the  point  of  time  at  which  it  became  land ; 
he  could  find  no  other  date  at  which  the  title  accrued 
to  the  mortgagee,  but  the  date  of  the  conveyance 
which, was  antecede;nt  to  the  will."  Now,  this  latter  . 
part  of  the  judgment  is  apparently  at  variance  with 
the  first  part,  in  which  his  Lordship  is  made  to  admit 
that  it  was  money  and  not  land  at  the  date  of  the  , 
will.  Besides,  it  is  remarkable  that  his  Lordship  only 
puts  the  case  as  between  the  heir  or  devisee  and 
-executor,  and  not  between  the  devisee  and  the  heir  at 
law«  The  point  was  re-heard  before  Lord  Eldon,  who 
surmounted  the  whole  difficulty,  hy  premrmng  a  re- 
lease  of  the  equity  qf  redemption  prior  to  the  date  qf 
the  mil.  It  is  therefore  submitted  that  the  law  re- 
mains as  laid  down  in  Casbornev.  Scarfe,  and  Strode 
V.  Russel.  In  a  very  recent  case  (a),  it  was  held  that 
lands  in  mortgage  would  not  pass  under  a  general  de- 
vise of  real  estate  in  strict  settlement,  in  a  will  exe- 
cuted subsequently  to  a  decree  to  account,  but  prior 
to  the  final  order  for  foreclosure.  In  another  case  ((), 
in '  which  a  will  made  subsequently  to  an  order  for 
foreclosure  nisij  contained  a  specific  devise  of  the 
mortgaged  lands,  but  the  devisor  died  before  an  ac- 
count taken,  or  an  order  obtained  for  absolute  iote* 
closure,  it  was  held  that  as  between  the  devisor  and 
devisee,  the  mortgaged  estate  should  be  considered  as 
realty,  but  should  be  personal  estate  for  the  benefit  of 


(a)  Thompson  v.  Grant,  4  Madd.  438* 
(h)  Garret  v.  Erers,  MoseL  364. 
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creditors.    This  decision,  it  will  be  observed,  does 
not  in  the  least  interfere  with  the  case  of  Thompson 
V.  Grant,  or  the  doctrine  in  Casborne  v.  Scarfe,  and  * 
Strode  v.  RusseL 

A  bequest  of  money  secured  on  mortgage  is  within 
the  Mortmain  Act,  9  Geo.  II.  {a). 

A  bequest  of  the  principal  of  a  mortgage  debt  will 
not  pass  the  arrears  of  interest  (6),  and  a  bequest  of 
the  arrears  of  a  mortgage  will  carry  the  interest 
only  (c). 


(fl)  Attorney-General  v.  Meyrick,  2  Ves.  44. 
(5)  Roberts  y.  Kyffin,  Bam.  259.  2  Atk.  113. 
(c)  Hamilton  v.  Lloyd,  2  Ves.  Jun.  416. 
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A  KW  subjects  remain  to  be  noticed^  not  expressly 
applying  to  any  of  the  former  divisions  of  this  work. 

By  the  59th  Geo.  III.  c.  120^  being  an  Act  for  es* 
tablishing  a  registry  of  colonial  slaves  in  Great 
Britain,  the  king  is  authorized  by  warrant  under  the 
hand  and  seal  of  one  of  the  principal  secretaries  of 
state,  to  appoint  some  fit  and  proper  person  in  Eng- 
land to  be  the  registrar  of  colonial  slaves,  and  an 
office  is  directed  to  be,  provided,  and  copies  and  du- 
plicates of  registries  of  slaves  in  the  colonies  received 
by  the  secretaries  of  state  are  to  be  handed  over  to 
the  registrar,  who  is,  on  request,  to  make  search  con- 
cerning any   slaves  registered  or  supposed  to   be 
registered  in  his  books,  and  give  a  certificate  of  the 
search  and  an  extract  (if  found)  from  the  register, 
on  being  for  every  such  search,  certificate,  and  ex- 
tract, paid  such  sums  as  shall  be  appointed  in  a  sche- 
dule of  fees  fixed  by  the  commissioners  of  the  treasury. 
This  Act  then  proceeds  to  enact,  that,  after  the  1st 
day  of  January,  1820,  it  shall  not  be  lawful  for  any 
of  his  majesty^s  subjects  in  the  United  Kingdotn,  to 
purchase,  or  to  lend  or  advance  any  money,  goods  or 
effects,  upon  the.security  of  any  slaves  in  any  of  his 
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majesty ^s  colonies;  or  fofietgn  possessions,  linleas  such 
slaves  shall  appear  by  the  return  received  therein, -to 
have  been  first  duly  roistered  in  the  said  office  of  the 
registrar  of  colonial  slaves ;    and  that  every  \aale^ 
mortgage  and  conveyance,  or  assurance  of,  andievecy 
charge  or  other  security  upon  any  slave  or  slaves  not 
so  appearing  to  be  registered,  which',  at  any  time  or 
times  after  the  said  1st  day  of  January,  1820,  shall 
be  made  or  executed  within  the  United  Kingdom  to 
or  in  trust  for  any  of  his  majesty's  subjects,  shall  be 
absolutely  null  and  void  in  respect  of  any .  such  un- 
registered slave  or  slaves  ;  and  that  for  this  purpose^ 
no  slave  or  slaves  shall  be  deemed  and  taken  to  be  dufy 
registered,  unless  it  shall  appear  that  a  return  qf  such 
slave  or  slaves  duly  made  by  the  owner  or  ownerSj  or 
other  persons  in  his  or  their  behalf^  in  the  manner  and 
form  required  by  lawo,  in  the  colony  in  "which  such  slot^ 
or  slaves  may  reside,  or  a  copy  or  abstract  of  such .  w- 
tumy  shall  have  been  received  in  the  qffice  of  the  said 
registrar,  from  the  colony  in  ^hich  such  slave   or 
slaves  shall  reside,  within  the  Jour  years  next  preced- 
ing the  date  of  such  sale,  mortgage,  conveyance,  w 
assurance,  charge  or  security  as  aforesaid*    And  fuii- 
ther,  that  after  the  said  Ist  day  of  January,  tS20,  no 
deed  or  instrument  made  or  executed  within  the 
United  Kingdom,  whereby  any  slave  or  slaves  m  any 
of  the  said  colonies  shall  be  intended  to  be   mort« 
gaged,  sold,  charged,  or  in  any  manner  trani^rred 
or  conveyed,  or  any  estate  or  interest  therein  created 
or  raised,  shall  be  good  or  valid  in  law,  to  pass  or 
convey,  charge  or  aflfect  any  such  slave  or  daves,  wu 
less  the  registered  name  and  description,  or  names 
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and  descriptions  of  such  slave  or  slaves  shall  be  dufy 
set  Jbrffi  in   such  deed  or  instrumenty  or  in  some 
schedule  thereupon  indorsed^  or  thereto  annexed^  ac- 
cording  to  the  then  latest  xegistration^  or  corrected 
registration^  qf  such  slave  or  slaves  in  the  said  office  of 
the  registrar  qf  slaves^  but  it  is  provided,  that  no  deed 
or  instrument  shall  be  avoided  or  impeached,  by  rea- 
son of  a  clerical  error  in  setting  forth  the  names  and 
descriptions  of  any  slave  or  slaves  therein,  or  in  any 
schedule  thereto  contained ;  nor  shall  the  same  be 
avoided  or  impeached  by  reason  of  any  disagreement 
between  the  names  and  descriptions,  and  the  entries 
thereof  in  the  books  of  registry,  or  duplicate  registry, 
which  shall  have  arisen  from  any  error  or  default  of 
the  registrar,  his  assistants,  or  clerks,  in  extracting 
and  certifying  the  said  names  and  descriptions,  with- 
out the  fraudulent  contrivance  or  wiUiil  default  of 
the  parties  to  such  deed  or  instrument.     And  also, 
that  nothing  therein  contained  shall  extend  to  or  be 
construed  to  hinder  or  prevent  the  transfer  or  as- 
signment of  any  security,  mortgage,  or  charge,  of  or 
upon  slaves  granted,  made,  created  or  executed  an- 
tecedenthf  to  the  passing  of  that  Act ;  nor  to  avoid 
any  deed  or  instrument  whereby  such  security,  mort- 
gage or  charge  should  be  thereafter  transferred,  nor 
to  avoid,  hinder  or    impeach  any  will,  codicil,  or 
other  testamentary  paper,  or  any  probate  or  letters 
of  administration,  or  any  bill  of  sale,  assignment,  con- 
veyance or  instrument  made  by  or  under  the  autho- 
rity of  any  commission  of  bankrupt,  or  any  public 
officer  appointed  to  assign  or  convey  any  insolvent's 


fiook  VI.3         Miscettaneotis  Chapter.  595 

estate  and  effects,  or  by  or  under  the  authority  of  any 
court  of  justice,  or  any  officer  thereof,  or  in  the  exe« 
cution  of  any  legal  process,  by  reason  that  the  regis* 
tered  names  and  descriptions  of  any  slaves  are  not 
set  forth  in  such  deed,  will,  codicil,  testamentary 
paper,  probate,  letters  of  administration,  bill  of  sale, 
assignment,  conveyance,  or  instrument.    And  it  is 
further  enacted,  that  the  issue  of  any  slave  or  slaves 
named  or  described  in  any  deed  or  instrument  exe- 
cuted in  the   United  Kingdom,  or ,  any  schedule 
thereto,  bom  after  the  return  required  by  law  in  the 
colony  in  which  such  slave  or  slaves  Inay  be  resident, 
who  sliall  afterwards  he  duly  registered  in  the  next 
return  required  by  law  in  the  said  colony^  shall  be 
deemed  and  considered  to  pass,  and  be  conveyed  and 
affected  as  registered  slaves  by  such  deed  or  instru- 
ment, as  effectually  to  all  intents  and  purposes,  as  if 
such  issue  were  therein  named  and  described. 

No  case  has  occurred  of  which  the  author  is  aware 
upon  this  statute.  Its  provisions  must,  of  course  be 
strictly  attended  to  in  mortgages  of  West  India 
estates. 

The  following  observations  apply  to  the  appoint- 
ment of  a  receiver  by  a  Court  of  Equity,  on  applica- 
tion by  the  mortgagee.  In  reference  to  which,  the 
rules  appear  to  be  that  if  the  mortgagee,  having  the 
legal  estate^  neglect  to  take  the  precaution  of  an  agree- 
ment with  the  mortgagor  for  the  appointment  of  a 
receiver,  he  cannot  obtain  such  appointment  by  order 
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of  the  Court,  but  must  proceed  to  eject  the  mortga- 
gor (a)  ;  if  the  tirst  mortgagee  be  in  possession,  the 
Court  will  not,  in  general,  on  the  application  of  a 
4Mibsequent  mortgagee,  appoint  a  receiver  (ft),  but 
the  second  mortgagee  must  redeem  the  first ;  and  a 
^charge  of  mismanagement  and  collusion  is  not  saffi-' 
cient  ground  on  motion  before  answer,  to  take  the 
possession  from  him  (c).  But  if  the  first  mortgagee  be 
•not  in  possession,  a  second  mortgagee  may  have  a  re-* 
ceiver,  without  prejudice  to  the  rights  of  the  first  {d). 

When  a  receiver  has  been  appointed  by  tlie  Court, 
it  would  be  contempt  in  ^e  first  mortgagee  to  pro- 
ceed in  ejectment,  without  the  consent  of  the 
Court  {e) ;  and  upon  his  application  for  such  purpose 
the  course  has  been  either  to  permit  him  to  bring 
ejectment,  or  to  be  examined  pro  interesse  suo  (f). 

An  examination  pro  interesse  suo  proceeds  by  in- 
terrogatories, and  a  reference  to  the  Master  to  report. 


(a)  Berney  v.  Sewell,  1  Jac.  and  Walk.  647. 
(A)  Bernej  v.  Sewell,  suproy  et  vide   Codrington  v.  Parker, 
16  Ves.  469.  Quarrell  v.  Beckford,  18  Ves.  377. 

(c)  Berney  v.  Sewell,  supra. 

(d)  Berney  v.  Sewell,   supra.     Bryan  v.  Cormick,  1  Cox,  4S2. 
Dalmer  v.  Dashwood,  2  Cos,  378,  et  vide  Phipps  v.  Bishop  ef 
Bath  and  Wells,  2  Dick,  608.  Price  v.  Williams,  Cooper,  C.  C.  31. 
Archdeacon  v.  Bowes,  3  Anstr.  752. 

(e)  Brooks  v.  Greathed,  1  Jac.  and  Walk.  178.  Angell  v.  Smith, 
B  Ves.  $35.  Anon.  6  Ves.  287.  Bryan  ▼.  Cormick,  supra. 

(f)  Vide  1  Jac.  and  Walk.  178.  9  Ves.  338. 
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if  the  claimant  has  made  good  his  title,  and  the  re- 
port is  set  down  for  directions,  and  a  final  order 
made  (a).  It  is  not  regular  to  take  ea^epHons  to  the 
report  (6).  The  order  will  be  made  as  well  against  a 
receiver  as  sequestrators  (c),  and  the  effect  of  such 
an  examination  may  in  general  be  obtained  on  mo- 
tion or  petition  {d).  ' 

Afler  the  master's  report  has  been  confirmed,  a  re- 
ference to  him  may  be  obtained  to  calculate  principal 
and  interest  and  costs,  and  the  rents  in  the  receiver's 
hands  are  to  be  applied,  first,  in  payment  of  costs  and 
then  in  reduction  of  the  mortgage,  and  possession 
will  be  given  up  (e). 

A  receiver  appointed  by  the  Court  should  enter  into 
a  recognizance  with  two  sureties  (jT),  and  the  tenants 
are  ordered  to  attorn,  and  pay  tlieir  rents  to  him  (g). 
If  it  is  intended  that  his  duty  should  exceed  keeping 
down  the  interest,  the  order  should  specify  it  (A). 

A  receiver  appointed  on  behalf  of  several  mort- 


(a)  Hunt  V.  Priest,  2  Dick.  540. 
(6)  Hamlyn  v.  Lee,  1  Dick.  94. 

(c)  Gomme  v.  West,  2  Dick.  ^TS.- 

(d)  Walker  V.  Bell,  2  Madd.21.  Dixon  v.  Smith,  1  Swans.  ^57. 
Dickenson  v.  Smith,  4  Madd.  177.  Et  vide  1  Jac.  and  Walk.  179.  n. 

(e)  Walker  v.  Bell,  supra. 

If)  Mead  v.  Lord  Orrery,  S  Atk.  244. 
{g)  Rowley  v.  Ridley,  3  Dick.  6S0. 
(fi)  Gresley  v.  Adderley,  1  Swanst.  579. 

R  It 
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gageesy  cannot  be  discharged  without  the  consent  of 

all  {a). 

A  bond  by  the  mortgagor  for  performance  of  the 
covenants  and  conditions  in  the  mortgage-deed, 
would  be  forfeited  by  breach  of  the  pnmso  in  the 
deed  for  payment  of  the  money  (i);  at  the  present 
day,  the  practice  is  to  give  a  bond  for  the  debt  and 
interest,  which  should  bear  even  date  with  the  mort- 
gage to  exempt  it  from  the  duty  (c). 


(fl)  Largan  ▼.  Bower,  1  Sch.  and  Lef.  296« 
ib)  Tooms  V.  Chandler,  2  Lev.  116.  S  Keb.  387.  eaiUra  Briscoe 
V.  King,  Cro.  Jac.  281 .  Yelv.  206. 
(c)  Fftie  55  Geo.  III.  cap.  184. 
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No.  I. — Vide  page  108. 
Power  of  Attorney  in  Ejectment. 

Whersas  by  indentures  of  lease  and  release  bearing  date  re- 
spectively the  day  next  before  and  even  date  with  these  pre- 
sents the  release  being  of  three  parts  and  made  or  expressed 
to  be  made  between  me  the  undersigned  R.  A.  of  D.  in  tibe 
county  of  D.  esquire  of  the  first  part  S.  H.  gentlenlan  of 
the  second  part  and  H.  B.  esquire  of  the  third  part  The 
messuage  or  tenement  closes  pieces  or  parcels  of  land  anil 
hereditaments  therein  particularly  mentioned  situate  lying 
and  being  at  L.  in  the  county  of  B.  have  in  consideration  of 
the  sum  of  2000/.  paid  by  the  said  H.  B.  to  me  the  said  R.  A. 
been  appointed  released  and  conveyed  by  or  by  the  direction  of 
methe  said  iZ.  il.  to  the  use  of  the  said  H.  B,  his  heirs  and  as- 
signs for  ever  subject  to  a  proviso  or  condition  and  covenantor 
agreement  in  the  said  indenture  of  release  contained  for  the 
redemption  of  the  said  premises  on  payment    by  me  the 
said  R.  A  my  heirs  executors  or  administrators  unto  the 
said  H.  B.  his  executors  administrators  or  assigns  of  the 
sum  of  2000/.  on  the  day  of  next  ensuing  with 

interest  for  the  same  after  the  rate  of  Sl.per  cent,  per  annum 
by  equal  half-yearly  payments  on  the  day  of 

and  die  day  of  without  any  deduction  or  abat<> 

ment  whatsoever  And  whereas  I  the  said  R,  A.  have  fur^ 
ther  agreed  to  secure  the  payment  of  the  said  sum  of  2000/. 
and  the  interest  for  the  same  by  my  warrant  of  attorney 


J 
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with  jadgment  to  be  entered  up  in  pursuance  thereof  in  his 
Majest/s  Court  of  King^s  Bench  at  Westminster  as  of 
Hilaiy  Term  next  or  of  some  subsequent  term  in  an  ac- 
tion of  trespass  and  gectment  against  me  the  said  R.  A, 
at  the  suit  of  the  said  H.  B.  his  heirs  or  assigns  for  re- 
caverj  of  the  said  premises  Now  therefore  these  are 
to  desire  and  authorize  you  the  attomies  above-named  or 
any  one  of  you  or  any  other  attorney  of  the  Court  of  King^s 
Bench  aforesaid  to  appear  for  me  the  said  JZ.  A.  in  the  said 
court  as  of  Hilary  Term  next  or  of  any  other  subsequent 
term  and  then  and  there  to  receive  a  declaration  for  me  the 
said  R.  Ain  an  action  ^f  trespass  and  ejectment  of  a  fium 
at  the  suit  of  John  Doe  on  the  demise  of  the  said  H.  B.  his 

* 

heirs  or  assigns  for  two  messuages  two  curtilages  six  yards  six 
bams  six  cowhouses  six  hovels  four  stables  six  gardens 
six  orchards  one  hundred  acres  ^f  land  one  hundred  acres 
of  pasture  one  hundred  acres  of  arable  land  ninety  acres  of 
ferze  and  heath  and  common  of  pasture  for  all  manner  of 
catde  with  the  appurtenances  situate  lying  and  being  at  Im 
and  in  the  county  ofB*  which  the  said  H.  B.  his  heirs  or  as- 
signs on  the  day  of  had  demised  to  the  said  John  Doe 
for  the  term  of  fourteen  years  from  the  day  of         and 

thereupon  to  confess  the  same  action  or  else  to  suffer  judg- 
ment by  nil  dicit  or  otherwise  to  pass  against  me  the  said  R* 
A.  in  the  same  action  to  be  thereupon  forthwith  entered  up 
agfainst  me  the  said  22.  A.  of  record  in  the  said  Court  for 
the  recovery  of  the  said  term  yet  to  come  of  and  in  the  said 
tenements  with  the  appurtenances  and  also  for  the  recoveiy 
of  4tOs.  damages  besides  costs  of  suit  And  I  the  said  R.  A 
do  hereby  authorize  you  my  said  attomies  or  any  one  of 
you  after  the  said  judgment  shall  be  entered  up  as  aforesaid 
for  me  and  in  my  name  and  as  my  act  and  deed  to  sign 
seal  and  execute  a  good  and  sufficient  rdease  in  the  law  to 
the  said  H.  B»  his  heirs  executors  administrators  and  assigns  of 
all  and  all  manner  of  error  and  errors  writ  and  writs  of  error 
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and  all  benefit  and  advantage  thereof  and  all  misprisions 
whatsoever  had  made  committed  done  or  suffered  or  to  be 
had  made  qoramitted  done  or  suffered  in  or  about  touch- 
ing or  concerning  the  aforesaid  judgment  or  in  or  about 
touching  or  concerning  any  writ  warrant  process  declara- 
tion plea  entry  or  other  proceedings  whatsoever  of  or  in 
anywise  concerning  the  same   And  for  what  you  my  said  at- 
tomies  or  any  of  you  shall  do  or  cause  to  be  done  in  the  pre- 
mises or  any  of  them  this  shall  be  to  you  and  every  of  you 
a  sufficient  warrant  and  authority   And  it  is  hereby  declared 
that  the  judgment  so  to  be  entered  up  against  the  said  22.  A. 
as  aforesaid  Is  to  be  as  and  for  a  further  security  for  the  pay- 
ment of  the  said  sum  of  2000/.  and  the  interest  for  the  same 
and  that  no  execution  shall  be  issued  or  taken  out  upon  the 
said  judgment  unless  and  until  the  interest  of  the  said  sum  of 
20007.  or  some  part  thereof  shall  be  in  arrear  for  the  space 
of  three  calendar  months  next  after  any  of  the  days  or  times 
in  the  said  indenture  of  mortgage  and  hereinbefore  mention-, 
ed  for  the  payment  of  the  same  or  unless  and  until  default 
shall  be  made  by  the  said  R.  A.  his  heirs  executors  admi- 
nistrators and  assigns  at  any  time  after  the  said  day  of 
(in  the  said  indenture  of  release  and  mortgage  men- 
tioned and  appointed  for  the  payment  of  the  said  sum  of 
2000/.}  in  payment  of  the  aforesaid  sum  of  2000/.  or  any 
part  thereof  for  the  space  of  three  calendar  months  next  after 
the  date  of  any  notice  or  writing  given  or  caused  to  be  given 
by  the  said  H.  B,  his  executors  administrators  or  assigns  to 
or  left  by  him  or  them  at  the  usual  or  last  known  place  of 
abode  or  residence  of  the  said  A  ^  his  heirs  cfxecutors  ad- 
ministrators or  assigns  or  any  of  them  requiring  the  pay- 
ment of  the  same    And  I  the  said  R.  A.  do  hereby  declare 
that  it  shall  not  be  necessary  for  the  said  H.  B.  his  heirs 
executors  administrators  or  assigns  to  revive  or  cause  to  be 
revived  the  said  judgment  or  do  any  act  matter  or  thing 
to  keep  the  same  on  foot  although  the  same  shall  be  entered 
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'  of  record  for  the  space  of  one  year  and  upwards  and  that  I 
the  said  R.  A,  my  heirs  executors  and  administrators  shall 
not  nor  will  haye  receive  or  take  any  plea  exception 
proceeding  or  other  benefit  from  the  omission  of  the  said 
H.  B.  his  heirs  executors  administrators  or  assigns  to  revive 
the  said  judgment  although  the  sane  shall  have  been  entered 
for  the  space  of  one  year  or  upwards  And  that  if  I  the 
said  22.  A.  my  heirs  exteutors  or  administrators  shall  at- 
ten'ipt  so  to  do  by  action  or  other  legal  proceeding  or  pro- 
ceedings whatsoever  this  present  agreement  shall  and  may 
be  pleaded  or  shewn  in  bar  thereto  any  rule  or  practice  of 
the  Courta  or  any  of  them  to  the  contrary  thereof  in  any- 
wise notwithstanding     In  witness  &c. 


No.  II. — Vide  page  109. 

This  indenture  made  &c.  between  A,  B.  of  the  one 
part  and  C  2).  of  the  other  part  witnesseth  that  in  conside- 
ration of  the  sum  of  /.  of  lawful  money  of  Great  Britain 
by  the  said  C.  Z).  to  the  said  A.  B.  at  or  immediately  before 
the  sealing  and  delivering  of  these  present  in  hand  well  and 
truly  paid  the  receipt  whereof  he  the  said  A.  B.  doth  hereby 
acknowledge  and  of  and  from  the  same  doth  acquit  release 
and  discharge  the  said  C  D,  his  heirs  executors  administra- 
tors and  assigns  for  ever  by  these  presents  he  the  said  A. 

B.  hath  granted  bargained  sold  and  demised  and  by  these 
presents  doth  grant  bargain  sell  and  demise  unto  the  said 

C.  D,  his -executors  administrators  and  assigns  all  &c.  and 
all  houses  &c.  and  the  reversion  &c.  and  all  the  estate  &c. 
to  have  and  to  bold  the  said  messuage  or  tenement  lands  he- 
reditaments and  all  and  singular  other  the  premises  hereby 
granted  and  demised  unto  the  said  C  D.  his  executors  ad- 
ministrators and  assigns  henceforth  for  and  during  the  full 
end  and  term  of  one  thousand  years  without  impeachment  of 
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waste  subject  to  the  proviso  or  condition  and  covenant  or 
agreement  hereinafter  contained  for  redemption  of  the  premi- 
ses Provided  alwajrs  and  it  is  hereby  agreed  and  declared 
between  and  by  the  said  parties  to  these  presents  that  if  the 
said  A  B.  his  heirs  executors  administrators  or  assigns  do 
and  shall  on  the  day  of  which  will  be  in  the 

year  well  and  truly  pay  or  cause  to  be  paid  unto  the 

said  C  D.  his  executors  administrators  or  assigns  the  sum 
of  L  of  lawful  money  of  Great  Britain  and  do  and  shall 
in  the  mean  time  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  C.  D.  his  executors  administrators  and  as-> 
signs  interest  for  the  same  after  the  rate  of  5L  for  every  1002. 
by  the  year  from  the  day  of  the  date  of  these  presents  by 
equal  half-yearly  payments  on  the         day  of  and  the 

day  of  without  any  deduction  or  abatement 

whatsoever  thai  and  in  that  case  and  immediately  after  such 
payments  shall  be  so  made  the  said  term  of  one  thousand 
years  shall  absolutely  cease  and  determine  And  the  said 
A.  B.  doth  hereby  for  himself  his  heirs  executors  administra- 
tors and  assign^  covenant  promise  and  agree  with  and  to  the 
said  C  Z).  his  executors  administrators  and  assigns  that 
the  said  A.  B.  his  heirs  executors  administrators  or  assigns 
shall  and  will  well  and  truly  pay  or  cause  to  be  paid  to  the 
iktid  C  2).  his  executors  administrators  or  assigns  the  afore- 
said sum  of  /•>  and  the  interest  for  the  same  after  the  rate 
at  the  days  or  times  and  in  manner  hereinbefore  mentioned 
and  appointed  for  pnyment  of  the  same  respectively  And 
the  said  A.  B.  for  himself  his  heirs  executors  administra- 
tors andassigns  doth  further  covenant  promise  and  agree 
with  and  to  the  said  C.  D.  his  executors  administrators 
and  assigns  by  these  presents  in  manner  following  (that  is  to 
say)  that  he  the  said  A.  B.  now  hath  in  himself  good  right 
full  power  and  lawful  and  absolute  authority  to  grant  and 
demise  the  hereditaments  and  premises  hereby  granted  and 
demised  or  intended  so  to  be  with   their   appurtenances, 
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unto  the  said  C.  D*  his  executors  admuvstrators  and  as-^ 
signs  for  the  said  term  of  one  thousand  years  according  to 
the  true  intent  and  meaning  of  these  presents  And  that  if 
default  shall  be  made  in  payment  of  the  said  sum  of  L 

or  the  interest  for  the  same  or  any  part  thereof  respectively 
contrary  to  the  aforesaid  proviso  or  condition  and  covenant 
or  agreement  for  payment  of  the  fame  it  shall  be  lawful  for  the 
said  C  D.  his  executors  administrators  and  assigns  at  any 
time  or  times  thereafter  into  and  upon  the  hereditaments  and 
premises  hereby  granted  and  demised  or  any  part  thereof 
to  enter  and  the  same  peaceably  and  quietly  to  have  hold 
occupy  possess  and  enjoy  and  receive  and  take  the  rents 
issues  and  profits  thereof  to  and  for  his  and  their  own  use 
and  bCTiefit  for  and  during  all  the  rest  residue  and  remain- 
der which  shall  be  then  to  come  and  unexpired  of  the  said 
term  of  one  thousand  years  without  any  let  suit  trouble  in**- 
tenruption  or  disturbance  whatsoever  of  from  or  by  the  said  A* 
B*  his  heirs  executors  administrators  or  assigns  or  any  other 
person  or  persons  whomsoever  and  that  free  and  clear  and 
fi*eely  clearly  and  absolutely  acquitted  exonerated  and  dis- 
charged or  otherwise  by  the  said  A.  B.  his  heirs  executors 
administrators  or  assigns  well  and  sufficiently  saved  protected 
kept  harmless  and  indemnified  of  from  and  against  all  and 
all  manner  of  former  apd  other  ^fts  grants  bargains  sales 
jointures  dowers  mortgages  uses  wills  entails  annuities  rent^ 
charges  rent-seek  and  arrears  of  rent  fines  issues  amerciaments 
statutes  recognizances  judgments  executions  extents  and  all 
other  titles  troubles  charges  debts  and  incumbrances  whatso- 
ever And  moreover  that  he  the  said  A.  B.  and  his  heirs  and 
all  and  every  persons  and  person  whosoever  having  or  law- 
fully  or  equitably  claiming  or  who  shall  or  may  have  or  law- 
fully or  equitably  claim  any  estate  right  title  or  interest  in  or  to 
the  said  hereditaments  and  premises  hereby  granted  and  de- 
misedy  or  intended  so  to  be  or  any  of  them,  or  any  part  there- 
of shalLand  will  from  time  to  time  and  At  all  times  thereafter 
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upon  thfe  reqaest  of  the  said  C.  Z).  his  executors  administrap- 
tors  or  assigns  make  do  and  execute  or  cause  and  procure  to 
be  made  done  and  executed  all  and  every  such  further  and 
other  lawful  and  reasonable  acts  deeds  matters  things  convey- 
ances and  assurances  in  the  law  whatsoever  for  the  further 
better  more  perfectly  and  absolutely  conveying  and  assuring 
of  the  said  hereditament^  hereby  granted  and  demised  or  in- 
tended so  to  be  with  their  appurtenances  unto  the  said  C. 
D.his  executors  administrators  and  assigns  for  and  during  all 
the  residue  and  remainder  which  shall  be  then  to  come  and 
unexpired  of  the  sud  term  of  1000  years,  or  for  conveying 
and  assuring  unto  the  said  C  D.  his  heirs  and  assigns  or 
.  unto  such  person  or  persons  as  the  said  C  D.  his  executors 
administrators  or  assigns  shall  in  that  behalf  order  and  direct 
the  freehold  and  inheritance  in  reversion  immediately  expec- 
tant on  the  expiration  or  sooner  determination  of  the  said 
term  of  I'OOO  years  of  and   in   the   said   hereditaments 
as    by    the    said   C  D*   his    executors   administrators  or 
assigns  or  his   or  their  counsel  in  the  law  shall  be  rea* 
sonably  devised  or   advised   and   required     Provided  al- 
ways and  it  is  hereby  further  agreed  and  declared  between 
and  by  the  said  parties  to  these  presents  that  it  shall  be  law* 
ful  for  the  said  A.  B.  his  heirs  and  assigns  peaceably  and 
quietly  to  have  hold  occupy  possess  and  enjoy  the  said  here- 
ditaments hereby  granted  and  demised  or  intended  so  to  be  . 
with  their  appurtenances  and  receive  and  take  the  rents  is- 
sues and  profits  thereof  and  every  part  thereof  to  and  for  his 
and  their  own  use  until  default  shall  be  made  in  payment  of 
the  said  sum  of         /.  or  the  interest  for  the  same  or  some 
part  thereof  respectively  contrary  to  the  aforesaid  proviso  or 
agreement  and  covenant  for .  payment  of  the  same  respec- 
tively without  any  let  suit  trouble  or  disturbance  of  .from  pr 
by  the  said  C.  D.  his  executors  administrators  or  assigns  or 
any  other  person  or  persons  whomsoever  lawfully  claiming 
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or  to  claim  by  from  or  under  him  or  them  or  any  of  them 
In  witness  &c< 


No.  III. -^  Vide  page  110, 

Limit  one  moiety  to  the  use  of  A.  B.  for  1000  years  re- 
mainder to  C.  D,  in  fee 

And  the  other  moiety  to  C.  D.  for  1000  years  remainder 
to  A.  jB.  in  fee 

Proviso  If  mortgagor  &c.  shall  pay  &c.  to  A,  B.  then 
and  in  that  case  and  immediately  thereupon  the  said  term  of 
1000  years  hereinbefore  limited  to  the  said  ^  B.  his  exe- 
cutors administrators  and  assigns  of  and  in  the  first 
hereinbefore  limited  moiety  of  and  in  the  said  manor 
&c.  shall  absolutely  cease  and  determine  And  the  said  A. 
B,  his  heirs  and  assigns  shall  &c.  convey  the  freehold  and  in- 
heritance of  and  in  the  lastly  hereinbefore  limited  moiety 
of  and  in  the  said  manor  &c«  unto  the  said  (mortgagor)  his 
heirs  and  assigns  or  as  he  or  they  shall  direct  or  appoint  I 

Covenant  from  mortgagor  with  A,  B.  to  pay  &c. 

Proviso  If  mortgagor  &c.  shall  pay  &c.  to  C  D.  then 
and  in  that  case  and  immediately  thereupon  the  said  term  of 
1000  years  hereinbefore  limited  to  the  said  C  D.  his  exe- 
tors  administrators  and  assigns  of  and  in  the  secondly  here- 
inbefore limited  moiety  of  and  in  the  said  manor  &c  shall 
absolutely  cease  and  determine  And  the  said  C.  Z).  his 
heirs  and  assigns  shall  8cc.  convey  the  freehold  and  inherit- 
ance of  and  in  the  firstly  hereinbefore  limited  moiety  of  and 
in  the  said  manor  &c.  unto  the  said  (mortgagor)  his  heirs 
and  assigns  or  as  he  or  they  shall  direct  or  appoint  Co- 
venant with  C  D.  to  pay  8cc. 
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No.  rV. — Vide  page  127. 
Covenant  to  renew. 

And  the  said  (mortgagor)  for  himself  his  heirs  executors  admi* 
nistrators  and  assigns  doth  covenant  promise  and  agree  with 
and  to  the  said  (mortgagee)  his  executors  administrators  and 
assigns  by  these  presents  in  manner  following  (that  is  ta  say) 
That  he  the  said  .(mortgagor)   his  executors  administra- 
tors and  assigns  shall  and  will  from  time  to  time  and  at  any 
time  hereafter  at  his  or  their  own  proper  costs  and,  charges 
join   and  concur  with    the    said   (mortgagee)   his   execu- 
tors administrators  or  assigns  in  all  lawiid  and  necessary 
acts  deeds  matters  and  things  whatsoever  whether  the  same 
be  by  surrender  or  otherwise  for  obtaining  or  procuring  a 
renewal  or  renewals  of  the  subsisting  lease  for  the  time  being 
of  the  aforesaid  premises  unto  the  said  (mortgagee)  his  exe- 
cutors administrators  or  assigns  subject  to  the  subsisting  right 
title  or  equity  of  redemption  of  him  the  said  (mortgagor)  his 
executors  administrators  and  assigns  under  or  by  virtue  of 
these  presents  And  that  in  case  the  said  (mortgagor)  his  exe- 
cutors administrators  or  assigns  shall  after  notice  in  writ- 
ing to  him   or  them  given  by  the   said    (mortgagee)  his 
executors    administrators    or    assigns    requiring  the    said 
(mortgagor)   his    executors    administrators   or   assigns   to 
join   or  concur  in  any  such  acts  deeds  matters  or  things 
for  the  purpose  aforesaid  refuse  decline  or  neglect  to  join 
and  concur  therein  it  shall  be  lawful  for  the  said  (mort- 
gagee)  his   executors   administrators   or  assigns  at  his  or 
their  sole  discretion  or  of  his   or  their  sole  authority  by 
surrender  assignment  or  other  disposition  of  the  then  sub- 
sisting interest   in  the  aforesaid  premises  or  otherwise  to 
obtfun  or  procure  a  renewal  or  renewals  from  time  to  time 
of  the  subsisting  lease  of  the  said  premises  subject  to  such 
right  title  and  equity  of  redemption  as  aforesaid     And  it 
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is  hereby  agreed  and  declared  that  all  the  costs  chaiges 
and  expences  of  the  said  *(morfgagee)  his  ezecotors  admi- 
nistrators or  assigns  in  or  about  the  procuring  or  obtain- 
ing any  such  renewal  or  renewals  as  aforesaid  shall  be  a 
diarge  im  the  aforesaid  premises  together  with  inlerest  for 
the  same  after  the  rate  of  Si.  per  cent,  per  annum  bom  (he 
time  or  respective  times  of  the  payment  of  such  costs  charges 
and  expences  respectively  and  the  aforesaid  premises  shall 
not  be  redeemed  or  redeemable  until  payment  by  the  said 
(mortgagor)  his  heirs  executors  administraftora  or  assigns 
unto  the  said  (mortgagee)  his  executors  administrators  or 
assigns  of  the  amount  of  such  costs  charges  and  expenses 
and  the  interest  for  the  same  as  well  as  the  said  sum 
of  k  hereby  intended  to  be  secured  and  the  interest 

for  the  same  in  manner  aforesaid  and  according  to  the  true 
intent  and  meaning  of  these  presents. 


No.  V. — Vide  page  237.  h 

Covenant  by  Mortgagor  of  a  Church  Living  not  to  re- 
sign^  S^.  without  consent j  and  to  charge  his  new  Be^ 
nefice  if  promoted.  j 

That  the  said  A  B.  shall  not  nor  will  at  any  time  while  the 
said  sum   of  /•   or  the  interest  for  the  same  or 

any  part  thereof  respectively  shall  remain  charged  on  the  rec- 
tory hereditaments  and  premises  comprized  in  the  said  term 
of  100  years  cede  or  resign  the  said  rectory  or  do  or  cause 
to  be  done  any  act  matter  or  thing  whatsoever  by  reason 
whereof  he  may  lose  or  be  defmved  of  or  removed  firom  the 
same  without  the  consent  in  writing  of  the  said  C*  JD.  hi& 
executors  administrators  or  assigns  first  had  and  obtained 
And  that  in  case  the  said  A.  B*  shall  at  any  time  during  the 
period  aforesaid  be  preferred  or  promoted  to  any  other  ec- 
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clesiastical  benefice  and  shall  be  obliged  to  resign  or  be  de- 
prived of  the  said  rectory  tythes  and  premises  comprized  hi 
the  said  term  of  100  years    Then  and  in  such  case  he  the 
said  A.  B.  shall  and  will  at  his  own  costs  and  charges  when 
required  so  to  do  by  the  said  C  Z).  his  executors  administra- 
tors or  assigns  well  and  effectually  grant  bargain  sell  and 
demise  such  benefice  to  which  the  said  A.  B.  shall  be  pro- 
moted or  preferred  as  aforesaid  and  the  lands  tythes  and 
other  hereditaments  belonging  thereto  and  the  profits  there- 
of to  tlie  said  C.  D.  his  executors  administrators  or  assigns  in 
such  manner  as  he  or  they  or  his  or  their  Counsel  in  the  law 
shall  require  or  advise  for  better  securing  unto  the  said  C  D. 
his  executors  administrators  and  assigns  the  pa3rment  of  the 
said  sum  of         /.  and  the^  interest  for  the  same  or  so  much 
thereof  respectively  as  shall  then  remain  due  and  owing. 


No.  VL — Vide  page  247. 
General  Order. 


And  I  do  further  order,  that  upon  application  to  the  major 
part  of  the  commissioners  named  in  any  commission  of 
bankrupt  by  any  person  or  persons  claiming  to  be  a  mortga- 
gee or  mortgagees  of  any  part  of  the  bankrupt's  estate  or  ef- 
fects the  said  commissioners  shall  proceed  to  inquire  whether 
such  person  or  persons  is  or  are  a  mortgagee  or  mortgagees 
of  any  part  of  the  bankrupt's  estate  or  effects,  and  for  what 
consideration  and  under  what  circumstances  and  if  the  com- 
missioners shall  find  such  person  or  persons  is  or  are  a 
mortgage^  or  mortgagees  of  any  part  of  the  bankrupt's  estate 
or  effects  and  no  sufficient  objection  shall  appear  to  the  title 
of  such  mortgagee  or  mortgagees  to  the  sum  claimed  by  him 
or  them  under  such  mortgage  or  mortgages  that  the  commis- 
sioners do  then  proceed  to  take  an  account  of  the  principal 
interest  and  costs  due  upon  such  mortgage  or  mortgages  and 
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of  the  rents  and  profits  of  the  mortgaged  premises  received 
by  such  mortgagee  or  mortgagees  or  by  any  other  person  or 
persons  by  his  their  or  any  of  their  order  or  for  his  thdr  or 
any  of  their  use  in  case  such  mortgagee  or  mortgagees  shall 
have  been  in  possession  of  the  mortgaged  premises  or  of  any 
part  thereof  and  that  the  commissioners  do  then  cause  due 
notice  to  be  given  in  the  London  Gazette  and  in  such  other 
of  the  public  papers  as  they  shall  think  fit  when  and  where 
the  said  mortgaged  premises  are  to  be  sold  before  them  or 
by  public  auction  at  any  other  place  or  places  if  they  shall 
so  think  fit  and  that  such  sale  be  made  accordingly  And  I 
do  further  order  that  all  proper  parties  do  join  in  the  con« 
veyance  or  conveyances  to  the  purchaser  or  purchasers  as 
the  said  commissioners  shall  direct  And  I  do  further  order 
that  the  monies  to  arise  from  such  sale  be  applied  in  the  first 
place  in  payment  of  the  expences  attending  such  sale  and 
then  in  payment  and  satisfaction  of  what  shall  be  found  due 
to  such  mortgagee  or  mortgagees  for  principal  interest  and 
costs  and  that  the  surplus  of  the  said  monies  (if  any)  be  paid 
to  the  assignees  of  the  estate  and  effects  of  the  said  bankrupt 
but  in  case  the  monies  to  arise  from  such  sale  shall  be  insuf- 
ficient to  pay  and  satisfy  what  shall  be  so  found  due  to  such 
mortgagee  or  mortgagees  I  do  order  that  such  mortgagee  or 
mortgagees  be  admitted  ^  creditor  or  creditors  under  such 
commission  for  such  deficiency  and  to  receive  a  dividend  or 
dividends  thereon  out  of  the  bankrupt's  estate  or  effects  rate- 
ably  and  in  proportion  with  the  rest  of  the  creditors  seeking 
rdief  under  the  said  commisaon  but  so  as  not  to  disturb  any 
dividend  or  dividends  then  already  made  And  for  the  bet- 
ter making  such  inquiry  and  taking  such  account  as  aforesaid 
and  making  a  title  to  such  purchaser  or  purchasers  I  do 
order  that  all  parties  be  examined  by  the  said  commissioners 
upon  interrogatories  or  otherwise  as  the  commissioners  shall 
think  fit  and  do  produce  before  the  said  commissioners  upon 
oath  all  deeds  papers  and  writings  in  their  respective  custody 
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or  power  relating  to  the  estate  or  effects  of  the  said  bankniplb 
or  bankrapts  as  the  commissioners  shall  direct 

Loughboroughi  C. 


No.  VII.— Vide  page  S09. 

Mortgage  iri  Fee  for  securing  the  Re-trans;^  of 5000/. 
3/.  per  cent.  Reduced  Bank  Annuities  and  tlie  pay- 
ment  of  Dividends  in  the  mean  time. 

This  Indenture  &c  between  Thomas  Brown  of  &:c.  gentle 
man  of  die  one  part  and  James  Smith  of  &c.  gentleman  of 
the  other  part  whereas  the  said  Thomas  Brown  having  oc- 
casion for  the  loan  of  a  sum  of  money  the  said  James  Smith 
at  his  request  hath  sold  out  30002.  SL  per  cent.  Reduced 
Bank  Annuities  lately  standing  in  the  name  of  the  said 
James  Smith  in  the  books  of  die  Governor  luid  Company  of 
the  Bank  of  England  and  which  after  payment  of  the  bro- 
ker's commission  and  other  incidental  expences  of  sale  pro- 
duced the  sum  of  L  which  the  said  James  Smidi  hath 
paid  into  the  hands  of  the  said  Thomas  Brown  as  he  dodi 
hereby  admit  and  acknowledge  And  whereas  it  was  agreed 
at  the  dme  of  the  treaty  for  the  loan  that  the  re-transfer  of 
the  said  8000J.  Si.  per  cent.  Reduced  Bank  Annuities  and 
the  payment  of  dividends  in  the  mean  time  should  be  secu- 
red as  well  by  the  bond  and  covenant  of  die  said  Thomas 
Brown  as  also  by  way  of  mortgage  as  hereinafter  is  mention- 
ed  Now  this  indenture  witnesseth  that  in  pursuance  of  the 
said  agreement  on  die  part  of  die  said  Tliomas  BroWn  and  itt 
eonsideration  of  the  said  sum  of  L  of  lawftd  money  of  Great 
Britain  the  produce  of  the  said  3000/.  3  per  cent.  Reduced 
Bank  Annuities  this  day  paid  by  the  said  James  Smith  unto 
the  said  Thomas  Brown  as  hereinbefore  is  mentioned  the 
Bale  of  which  said  3000/.  3  per  cent.  Reduced  Bank  Annui- 

s  8 


614  Mortgage  m  Fee  [App. 

ties  and  receipt  of  the  said  sum  of  i.  in  maimer  afore- 
said he  the  eaid  Thomas  Brown  doth  hereby  admit  and  ac- 
knowledge and  of  and  from  the  same  and  every  part  thereof 
doth  acquit  release  and  discharge  the  said  James  Smith  his 
heirs  executors  administrators  and  assigns  for  ever  by  these 
presents  He  the  said  Thomas  Brown  hath  granted  bar- 
gained sold  aliened  released  and  confirmed  and  by  these 
presents  doth  grant  bargain  sell  alien  release  and  confirm 
unto  the  said  James  Smith  in  his  actual  possession  &c.  all, 
&c.  and  all  houses  &c.  and  the  reversion  &c.  and  all  the  es- 
tate &c.  to  have  and  to  hold  the  messaages  or  tenements 
lands  hereditaments  and  all  and  singular  other  the  premises 
hereby  granted  and  released  or  expressed  and  intended  so  to 
be  with  their  appurtenances  (free  from  all  incumbrances 
whatsoever)  unto  and  to  the  use  of  the  said  James  Smith  bis 
heirs  and  assigns  for  ever  but  subject  nevertheless  to  the 
proviso  or  condition  and  covenant  or  agreement  hereinafter 
contained  for  redemption  of  the  premises  Provided  always 
and  it  b  hereby  agreed  and  declared  between  and  by  the  par- 
ties to  these  presents  That  if  the  said  Hiomas  Brown,  bis 
heirs  executors  or  administrators  do  and  shall  on  the  tliir- 
teenth  day  of  February  which  will  be  in  the  year  1822  or  in 
case  the  books  of  the  said  Governor  and  Company  of  the 
Bank  of  England  for  the  transfer  of  3  per  cent.  Reduced 
Bank  Annuities  shall  be  then  closed  then  do  and  shall  on  the 
first  day  after  the  said  thirteenth  day  of  February  on  which 
such  books  shall  be  open  for  making  transfers  of  such  stock 
well  and  truly  transfer  or  cause  to  be  transferred  SOOO/.  3 
per  cent.  Reduced  Bank  Annuities  in  the  said  books  of  the 
said  Governor  and  Company  into  the  name  or  names  of  the 
said  James  Smith  his  executors  administrators  or  assigns 
and  do  and  shall  in  the  mean  time  and  from  time  to  time 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said  James 
Smith  his  executors  administrators  or  assigns  such  sum  or 
sums  of  money  as  shall  be  equivalent  to  the  dividends  which 
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would  have  become  payable  unto  him  or  them  ia  respect  of 
the  said  first-mentioned  3O0O/.  3  per  cent.  Reduced  Bank 
Annuities  in  case  the  same  had  not  been  so  sold  out  as  afqre- 
said  on  or  at  the  like  days  or  times  and  in  the  like  shares 
and  proportions  on  or  at  and  in  which  such  dividends  would 
have  become  payable  in  case  such  sale  had  not  been  so  made 
as  aforesaid  without  any  deduction  or  abatement  whatsoever 
out  of  the  same  or  any  part  thereof  respectively  for  or  in  re* 
spect  of  any  taxes  charges  assessments  payments  or  imposi- . 
tions  whatsoever  already  taxed  charged  assessed  or  imposed 
or  to  be  taxed  charged  assessed  or  imposed  on  the  messuages, 
or  tenements  and  other  hereditaments  hereby  granted  and  re- 
leased or  expressed  and   intended  so  to  be  or  upon  the 
said  SOOO/*  3  per  cetU^  Reduced  Bank  Annuities  so  to  be 
transferred  as  aforesaid  or  on  the  said  sum  or  sums  of  money 
to  be  paid  by  way  of  dividends  thereon  or  any  part  thereof 
respectively  or  upon  the  said  James  Smith  his  heirs  execu- 
tors  administrators  or  assigns  or  any  other  person  or  persons 
for  upon  account  or  in  respect  of  the  said  messuages  or  tene- 
ments land  and  other  hereditaments  or  of  the  said  last-men- 
tioned 30002.  3  per  cent.  Reduced  Bank  Annuities  or  of  the 
said  sum  or  sums  of  money  to  be  paid  by  way  of  dividends 
thereon  or  any  part  thereof  respectively  by  authority  of 
Parliament  or  otherwise  howsoever  or  for  upon  account 
or  in   respect  of  any  other  matter  cause  or  thing  what- 
soever  Then  and  in  such  case  the  said  James  Smith  his 
heirs  or  assigns  shall  and  will  at  any  time  after  such  trans- 
fer and  payment  shall  be  so  respectively  made  as  aforesaid 
upon  the  request  and  at  the  proper  costs  and  charges  of  the. 
said  Thomas  Brown  his  heirs  executors  administrators  or  as- 
signs re-convey  the  said  messuages  or  tenements  lands  and 
other  hereditaments  with  their  appurtenfinces  unto  the  said 
Thomas  Brown  his  heirs  and  assigns  or  as  he  or  they  shall 
in  that  behalf  order  or  direct  free  from  all  incumbrances  what- 
fipevcr  made  done  or  committed  by  the  said  James  Smith 
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his  heirs  executors  adminislFators  or  ftssigiis     And  the  said 
Thomas  Brown  doth  hereby  for  himself  his  heirs  executors' 
and  administrators  covenant  promise  and  agree  with  and  to- 
the  said  James  Smith  his  executors  administrators  and  as-^ 
signs  that  he  the  said  Thomas  Drown  his  heirs  executors  ad^ 
ministrators  or  assigns  or  some  or  one  of  them  shaH  and 
will  well  and  truly  transfer  or  cause  to  be  transferred  inta 
the  name  or  names  of  the  said  James  Smith  his  executors 
administrators  or  assigns  the  said  kst-mentioned  3000^.  3 
per  cent.  Reduced  Bank  Annuities  iiv  manner  aforesaid  and 
OB  or  at  l^e  day  or  time  hereinbefore  mentioned  and  ap^ 
pointed  for  the  transfer  of  the  same  and  in  the  mean  time 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said  James 
Smith    his    executors   administrators    and   assigns  such   a 
sum  or  sums  of  money  by  way  of  dividends  in  respect  of  the 
same  3000^.  3  per  cent.  Reduced  Bank  Annuities  on  or  at 
such  days  or  times  and  in  such  shares  and  proportions  as  is 
and  are  hereinbefore  also  mentioned  and  appointed  for  the 
payment  of  the  same  respectively     (The  usual  covenants 
for  title  and  for  quiet  enjoyment  by  the  mortgagor  until  de* 
fault)     In  witness  8cc. 

Bpnd  in  the  penal  Sum  of  6000/.  for  the  re-^tra^^fer  of  30001 
3  per  cent^  Reduced  Bank  Annuities  and  the^  payment,  of 
Dividends  in  the  mean  time 

Thomas  Brown  of  the  parish  of  "^  t>     •■  •     i 

-  i  Bond  in  the 

in  the  county  of  gentleman  f  . 

Y  V  penal  sum 

James  Smith  of  gentleman  J* 

Whereas  the  above  bounden  Thomas  Brown  having  occa- 
sion for  the  loan  of  a  sum  of  money  the  above  named  James 
Smith  at  his  request  hath  sold  out  3000/.  3  per  cent.  Re* 
duced  Bank  Annuities  lately  standing  in  his  name  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  Eng- 
land and  which  after  payment  of  tlie  broker's  commission 
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and  other  intideatal  ^xpeocee  of  sale  produced  the  6um  of 
L  which  the  said  James  Smith  hath  paid  into  the  hands 
«of  the  said  Thomas  Brown  and  the  re-transfer  of  which  said 
8000/.  3  per  cent.  Reduced  Bank  Annuities  with  payment 
in  the  mean  time  of  such  a  sum  or  sums  of  money  as  will  be 
equivalent  to  the  dividends  which  would  have  been  payable 
in  respect  of  the  same  in  case  such  transfer  had  not  been  so 
made  as  aforesaid  hath  been  in  part  secured  to  the  said  James 
jSmith  his  executors  administrators  and  assigns  by  cer- 
tain indentures  of  lease  and  release  and  mortgage  bearing 
xlate  respectively  the  day  next  before  and  even  date  with  these 
presents  Now  the  condition  of  the  above-written  bond  or 
.obligation  is  that  if  the  said  Thomas  Brown  his  heirs  exe- 
.cutors  or  administrators  do  and  shall  on  the  day  of 

which  will  be  in  the  year  1822  or  in  case  the  books 
x>f  the  Governor  and  Company  of  the  Bank  of  England  for 
the  transfer  of  3  per  cent.  Reduced  Bank  Annuities  shall  be 
then  closed  then  do  and  shall  on  the  first  day  after  the 
«aid  day  of  on  which  such  books  shall  be  open 

for  making  transfer  of  such  stock  well  and  truly  transfer  or 
cause  to  be  transferred  3000/.  3  per  cent.  Reduced  Bank 
Annuities  in  the  said  books  of  the  said  Governor  and  C!om- 
pany  into  the  name  or  names  of  the  said  James  Smith  his 
;executors  administrators  or  assigns  and  do  and  shall  in  the 
mean  time  and  from  time  to  time  well  and  truly  payor  cause 
to  be  paid  unto  the  said  James  Smith  his  executors  adminis- 
trators or  assigns  such  a  sum  or  sums  of  money  as  shall  be 
equivalent  to  the  dividends  which  would  have  become  pay- 
able unto  him  or  them  in  respect  of  the  said  first-mentioned 
SOOO/*  3  per  cent.  Reduced  Bank  Annuities  in  case  the  same 
had  not  been  so  transferred  as  aforesaid  on  or  at  the  like  days 
or  times  and  in  the  like  shares  and  proportions  on  or  at  and 
in  which  such  dividends  would  have  become  payable  in  case 
such  transfer  had  not  been  so  made  as  aforesaid  without  any 
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dedacdon  or  abatement  whatsoerer  then  and  in  such  case 
the  above-written  bond  or  obligation  shall  be  void  or  else 
shall  remain  and  be  in  full  force  and  virtae. 
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ACCDUKT. 

Mortgagor  not  liable  to  ac« 

.   count  for  reniU  and  profits  389. 

334.  555 

Assignee  -  of  mortgage  sab* 
ject  to  account  in  like  man* 

.  ner  as  assignor,  if  assign- 
ment be  without  mortga- 
gor's concurrence 315.  318 

fi».f  if  debt  be  assignable  at 

;  law   333 

Mortgagee  in  possession  liable 
to  account  for  rents  and 
profits  320 

Even  .  after  assignment,  if 
made  without  mortgagor's 
concurrence......  355,  368.  561 

Not  liable  for  actual  value,  or 
by  proof  of  what  the  land 
is  worthy  except  in  case  of 
wilful  de&ult 355.  557 

If  mor^agee  permit  tenant 
for  life  to  run  interest  in 
arrear,  and  afterwards  pur- 
chase the  estate  for  Ufe^and 
enter,  the  surplus  rents 
above  the  accruing  interest 
shall  be'  applied  in  dis- 
charge of  the  arrears  •  369 
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If  a  term  be  created  for  rais- 
ing money  out  of  annual 
profits^  and  mortgagee 
permit  mortgagor  to  re- 
ceive the  rents»  he  must 
account  for  them. 870 

An  account  stated  is  not  suf- 
ficient evidence  of  intention 
to  convert  interest  into 
principal • -489 

Account  kept  by  mortgagee 
within  twenty  years  will 
save  the  right  of  redemp- 
tion   544 

But  not  by  a  receiver ibid. 

Of  accounting 555 

Reference  to  Master  under  7 
Geo.  2.  cap.  20. :  mortga- 
gor bound  by  sum  charged 
in  bill  ibid. 

Sums  received  since  the  de- 
cree, must  be  brought  into 
account    4 ibid. 

Master  not  to  make  annual 
resU  unless  specially  direct- 
ed   566 

There  must  be  a  special  order 
for  an  allowance  of  im- 
provements  i^id. 
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Mortgagee  cfl&not  charge  for 

his  owD  trouble    556 

Mortgagee  in  poaaeasion  re- 
sponsible if  he  act  maid  fide.  557 
Vide  Mortgagee* 
Account  taken  between  mort- 
gagor and  first  mortgagee 
binds  subsequent  incum* 
brances,  although  not  par- 


ties to  suit 
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And  so  between  mort§agor 
and  tenant  for  Mfe  binding 
on  coBtingeot  remainder 
coming  afterwnrdS'into  este  ibid. 

Between  mortgagor  and  as- 
signees of  bankrupt  bind* 
ingon  all  claimkig  under 
the  bankrupt   ••••»•• ,^.ibid. 

Taken  during  minority  bind« 
ing  on  inikot  ••...»*•*«*«>•••  ikid^ 

Always  subfeet  ta  be  opened 
forfrand  »«•• .».^ibid. 

Or  mortgagor  may  point  out 
speeifio  enrova^  and  suv»> 
eharge  and  ialsifyj  but  not 
go  into  general  account  •••  ihid^ 

General  rule  that  a  settled,  ac- 
count shall  not  be  opened 
unless  particular  enom 
pointed  out  ••• ••••••^•.  5iO 

Sdicilor  taking  security  for 
an  unsettled  account  sub*^ 
ject  to  a  general  neoount 
in  equity .« ^ •«.*•  ibid. 

Or  if  he  admit  crroc  generally 
in  a  settled  aQeount«..^.-^ii}(4 

And  if  (being  mortgagor  J  be 
with  consent  charge  poun- 
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dage,  without  giving  due 
information  of  the  law  to 
his  client 560 

Second  account  taken  from 
the  foot  of  the  first Und. 

Mortgagor  need  only  make 
the  last  assignee  of  the 
mortgage^  party  to  his  bill 
for  an  account 561 

Mortgagee  not  allowed  ex- 
penees  Ibr  opening  mines 
or  quarries  .«••«»••«•«••«•••«  ioia« 

But  allowed  expences  in  re* 

.  newmg  leaaes  necessary 
repairv  hating  improve- 
ments>  and  costs  •••^•••..•i6t(f. 

Accountant  to  the  Crown* 

Lands  ol^  bound  firbm  uihat 

time 101 

Vide  Cnnm  Debf. 

Administration. 
Granted  dtmam  msBortcale..*  MQ 

AnvowsQN* 

Mortgager  must  preaenL  on 
yaoancy..^..  60.  283i.  341.  970 

Canno4  agree  lo  the  centnry^ 

SB3«970 

If  mortgagee  present,  morl!^ 
gagor  may  compel  resig- 
nauon  •«•••••«•»«.*««••••«••••  nv^ 

Advowaon  notcntendibte  aem» 
bie    ^^    67 

Not  an  eligible  aecurity  for 
mortgage  ..«•»« «...*»..,«^  S33 

Mortgage  of>  diouU  aiiwayd 
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be  in  fee  and  contaia  power 
of  sale  .r , 334 

Agbnt. 

« 

Vide  Notice^ 

Agreement, 

Agreement  at  time  of  loan 
to  sell  the  land  to  the  mort- 
gagee for  a  given  anm  in 
default  of  payment  of  mort- 
gage debt*  not  binding*. •27. 31 

Dbtindion  between  the  afore* 
going  and  an  agreement  to ' 
gi?e  the  mortgagee  a  pre- 
ference of  preemption    ..,    28 

Must  be  further  distinguished 
from  conditional  purchases  ibid. 

Whether  an  absolute  convey- 
ance can  be  converted  into 
a  mortgage  by  agreement 
subsequent,  iemble  not......   .38 

To  recoovey  does  not  consti- 
tute a  mortgage,  if  there  be 
evidence  to  rebut  the  pre- 
sumption      39 

Instance  of  mortgage  renders 
ed  irredeemable  by.  cvi- 
deaeeoftide  ...». 40 

AUXMATION. 

General  license  to  alien  (ea« 
oapt  tenants  incsifBiss)given 
by  statute  pf  quia  empr 
torei ».•.•... 6 

Fine  on  alienation  by  tewnis 
in  capiu  abolished  by  12 
Ca.  2.  c.  34. 7 
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Ancient  Demesne. 

Lands  jn«  extendible    67 

Appointment. 

See  Poweb»  Notici. 
Persons  claiming  in  deiaultof, 
may  redeem • 540 

ABTICI.SS. 

Mortgage-money  articled  to 
be  laid  out  on  land*  bound 
by  the  articles  • 530 

Assets. 

Are  legal  or  equitaUe  ••..•.•5(»,  56 

Equitable  asseU  defined 56 

How  asseta  are  administered  ibid. 

After  bill  fikd  to  account^ 
executor  cannot  give  prefe- 
rence by  confessiog  judg- 
ment.  ihid. 

Trust  estate  of  inheritance  le« 
gal  asaeto ••    57 

Equity  of  redemption  eqnila* 
Ue  assets  .....54«S% 

Trust  estate  in  chalteb»  equi- 
taUe  aasets'  .•••.•.•«... .^..m    52 

So  equity  of  redempftion  of...  Und. 

Reversion  in  fee  on  a  moft^ 
gagtt-term»  legal  assets.. « M.  57^ 

ai6 

Equity  of  ifdemptioo  ia  le- 
gal a«eCi  quoad  jadgOMnl 
creontora    ..■...««••.«. ..f.^.MtK  vO 

And  the  assets  will  nol  in  such 
respect  be  marshalled  in  fib- 
vor  of  simple  contract 
creditors  •ibid. 

Equity  of  redemption  is  equi- 
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Or  throw  up  his  secaritieB, 
and  prove  the  whole  debt, 
without  prejudice  to  his 
coQaterai  tecuritiea  • 505 

But  cannot  retract,  after  elec- 
tion made    ••.. •  McL 

If  he  prove  for  residue^  can- 
not charge  intereft  beyond 
date  of  commiision 505 

On  mortgage  for  retransfer  of 
ftock,  mortgageemay  prove 
the  value  of  stock  at  date  of 
commission,  and  dividends 
due • ibid. 

If  commission  be  taken  out 
prior  to  time  for  payment 
of  mortgage,  and  a  breach 
have  been  made  in  the  con- 
dition of  the  bond,  the 
mortgagee  may  prove  the 
whole  debt  506 

Assignees  may  redeem 539 

Bankkuptct. 
Vide  Bankrupt. 

Is  not  '^  notice"  at  common 
Uw    S88 

Whether  commission  is^ftt.f  ibid. 

Commission  made  notice  by 
46  Geo.  IIL...W.M. ibid. 

Striking  of  docket  also  made 
nOice  by  46  Geo.  IIL  but 
repealed  by  49  Geo.  IIL...t^td. 

Docketed  judgment  may  be 
tacked,  although  no  execu- 
tion sued  at  time  of  bank- 
ruptcy  « 994 

Commission  of,  does  not  re- 
semble a  decree  to  settle 


Page 
priorities  between  credit- 
ors, which  prevents  tack- 
ing     435 

Act  of  bankruptcy  prior  to 
lending,  does  not  prevent 
tacking 429 

Whether  subsequently  to 
commission,  ftt.f...- 430 

Bargain  and  Sali. 
Vide  Bankrupt. 

Baron  and  Fsmmb. 
Vide  Husband  and  Wirs. 

Bbncbirs. 
Vide  Chambers. 

Biu. 
Vide  Rbdbmption^  Forbclosurr. 

Bills  of  Lading. 

Mortgage  of. 270 

By  indorsement  the  consignee 
may  divest  the  right  of  con- 
signor»  while  in  trantitu,,*  ibid» 

Although  indorsed  by  con- 
signor in  blank 273 

Factor  may  sell«  but  not 
pledge  them • 274 

When  there  are  several  bills 
of  ladings  preference  be- 
tween   •••«••• ,,••••„,  ibid* 

As  between  consignor  and 
consignee,  right  <^  owner- 
ship net  divested  until  pos- 
session • .••  979 

Sic«t  if  consignee  put  his 
mark  on  the  goods  975 
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Agreenent  by  consignee  to 

ssign,  e^ctof   275 

Equitable  aaBtgnment  of  goods 
«l  aea,  valid  at  law  agaioet 
aasignees  of  bankrupt  con- 
signee if  be  afterwards  in- 
dofse  the  biHs  of  lading  •••  275 

Bond* 
Vide  Tacking. 

May  be  tacked  against  heir  or 
devisee  of  mortgagor,  but 
pot  against  mortgagor 
himself     396 

In  respect  to  tacking  of  bond 
debt,  it  makes  no  difierenoe 
whether  the  bond  is  prior 
or  Bubiequent  to  mort- 
gage or  taken  by  assign* 
ment 395 

Might  be  formerly  tacked 
against  mortgagor  ibid. 

Doctrine  altered,  no  tacking 
against  mortgagor,  creditors 
or  otherclatmtog  under  him 
for  a  valuable  consideration  396. 

398,  899, 400 

Nor  against  other  bond  or 
specialty  creditors  399 

Nor  against  assignee  of  ^etr, 
or  of  devisee,  or  of  execu- 
tor     •••• ibid. 

General  rule  that  interest  on  a 

■ 

bond  shall  not  go  beyond 

the  penalty •••*•• 456 

Exception  in  case  the  debt  is 

also  secured  by  mortgage  ibid. 
If  mortgagee  haveabo  a  bond, 

and    mortgagor    become 
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bankrupt  before  time  for 
payment  in  mortgage-deed, 
mortgagee  may  prove  un- 
der the  bond  if  any  breach 
have  been  committed  in  re- 
spect of  interest  506 

Bond  for  performance  of  co- 
venants in  mortgage-deed, 
forfeited  by  breach  of  pro- 
viso    598 

Present  practice  to  give  bond 
for  debt  and  interest ibid. 

Should  bear  even  date  with 
mortgage  • • •••  ibid. 

BoaoucB  English. 
Vide  Hbib. 

CasTui-avB  Trusts. 

May  file  their  bill  to  foreckse, 
but  must  make  trustee  a 
parly 590 

May  file  their  bill  to  redeem, 
if  trustees  refuse 587 

Chambkbs  in  Inns  op  Covbt. 

Are  within  the  local  jurisdic- 
tion of  the  benchers 527 

But  if  benchers  decline  to  act, 
the  courts  wiU  interfere  ...  ibid. 

Decree  for  foreckwure  may 
in  such  case  beobtained...  ibid. 

Chabgb. 
Vide  Intebb&t. 

Trust  on  charge  for  payment 
of  debts  incidentally  gives 
a  Court  of  Equity  power 
to  mortgage  or  sell 190 
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And  court  may  give  interest 

on  the  mortgage 190 

Direction  in  a  will  that  debts 
and  legacies  shall  be  first 
paid,  a  charge  on  real  es« 
tale  469 

Charity. 
Vide  NoTiCB,  Devise. 

Chattels. 
Vide  Factor. 

Bound  by  judgments  only 
from  time  of  ddivery  of 
writ 70 

Sheriff  may  extend  a  term  of 
years,  or  sell  it  to  the  cre- 
ditor         73 

But  if  judgment  be  reversed, 
the  sale  will  in  such  case 
be  void ibid. 

Seeus,  if  the  sale  hkd  been  by 
writ  ofjierifacias,..,* 74 

Fraudulent  assignment  of, 
what 261 

Retention  of  possession  by 
debtor  primd  facie  proof 
of  fraud    361 

Where  not  proof  of. 263 

Et  vide  Frauduient  Cono^ance. 

Reputed  owner  becoming 
bankrupt  •• 265 

Although  possession  of  chat- 
tels retained  by  mortgagor 
may  not  be  fraudulent 
within  13  of  Eliz.  yet  kcus 
in  case  of  bankruptcy 
within  21  Jac 268 

Mortgagor  of  chattels  dying 
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indebted  by  simple  con- 
tract to  mortgagee,  execu- 
tor on  redemption  must 
pay  both  debts ... 
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398 


Church  Living. 

Whether.it  maybe  chaiged 
by  deed,  considered. ..234, et  teq. 

Should  be  always  attended 
with  warrant  of  attorney 
to  confess  judgment  and  se- 
questrate the  living r.  237 

Usual  mode  of  charge Md. 

Commission. 

Mortgage  of  West  India 
estate  cannot  charge  com- 
mission   ••...853.  367 

Unless  as  consignee 353 

Commission  of  Bankruptcy. 

Vide  Bankrupt,  Bankruptcy, 
Notice. 

Common  Carribiis. 
Vide  Lien. 

Have  not  a  general  lien  by 
usage  sembie 312 

Compound  Interest. 
Vide  Interest. 

Condition. 

Mortgage,  an  estate  on  con- 
dition     ....10,  tfc. 

Not  favoured  by  the  common 
law 12 

Strict  performance  required  iUd* 

Di  flferente  between  conditions    . 
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to  preserve  and  to  destroy 
estates  • 13 

Rules  r^^lating  the  perforin* 
ance  of  conditions  at  com- 
mon law  •••  Md» 

If  no  time  appointedj  mort* 
gagor  had  his  whole  life 

'    for  performance  •« ibid. 

Further  distinctions^  if  time 
appointed 14 

Dbtinctions  when  -the  money 
was  to  be  paid  to  heir,  €xe- 
cutor,  or  assign    14 

If  mortgagee  accepted  coun* 
terfeit  coin>  a  good  per- 
formance of  condition 15 

An  account  stated  and  ba^ 
lance  paid,  or  new  security 
taken,  a  good  performance  ibid. 

General  rules •     IS 

Law  strictest  when  the  con- 
dition was  to  be  performed 
to  a  stranger,  or  to  aflEect 
the  rights  of  third  parties    16 

If  condition  be,  that  ou  repay- 
ment, the  mortgagee,  &c. 
shall  reconvey,  a  reconvey- 
ance necessary  on  perform-  . 
ance  of  condition    18 

Conditional  Purchase, 
Instances  of • 38 

CONSIGNBB. 

Vide  Bills  of  Lading. 

Mortgagee  may  charge  com- 
mission on  West  India 
esiates  as  consignee,  icmble   353 
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Contribution. 
Vide  Assets. 

In  what  cases  there  shall  be 
contribution ••  506 

Where  devisee  of  estate  in 
mortgage  shall  compel  de- 
visee of  estate  not  in  mort- 
gage to  contribute  ibid. 

M^ere  two  devisees  of  sepa- 
rate estates  in  mortgage  •••  506 

Where  the  estates  are  free- 
hold and  copyhold  and  de- 
scend differently ibid, 

CONVEYANCBR,  CbRTIFICATBD. 

Has  a  lien  on  papers  for  costs 
on  that  particular  account    310 

Copyholds. 

Not  extendible  64.  67 

Mortgages  of  Ill 

On  performance  of  condition 
the  surrender  is  at  an  end   iiiW. 

Surrenderor  remains  tenant 
until  admission  of  the  sur- 
renderee   ••• 112 

If  surrenderee  be  admitted,  a  ^ 
resurrender  and  admission 
necessary  on  payment .  of 
mortgage  and  a  new  de- 
scent cast ibid. 

Lord  cannot  compel  surren- 
deree to  be  admitted  with- 
out a  special  custom  ibid. 

Where  mortgagee  has  not 
been  admitted,  practice  ...  113 

X  X 
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After  admisnon  by  mortga* 
gee,  the  mortgagor  may 
rdeaae  to  him  ..•• 113 

Mortgagce^may  fife  hit  bin  to 
fefcdoae  befiDre  admittance 

118.519 
jEf  9td(0  Foredoaare. 

Equity  of  redemption  of  co- 
pyholdi  may  be  mort- 
gaged bydecd...*. ••••  114 

If  andispoied  of,  will  descend 
to  costomary  heir   ihid. 

On  death  of  mortgagee  after 
admittance^  copyhold  will 
deioend  on  his  heir... ibid. 

Surrenderee  before  admit- 
tance  cannot  pass  lands  by 
surrender •••»« ibid. 

But  may  devise  them  in 
equity % ibid. 

Devisee  (admitted)  of  a  de- 
visee (not  admitted)  cannot 
maintain  ejectment •••  115 

If  covenantee  assign,  and  sur- 

-  render  be  made  by  mort- 
gagor to  the  asngnee,  the 
lord  must  admit  him  ibid. 

If  heir  of  mortgagor  be  ad- 
mitted and  a  heriot  paid, 
and  afterwards  the  mortga- 
gee die  and  his  heir  be  ad- 
mitted   •...  116 

'Surrenderee,  after  admittance, 
may  lay  his  demise  in 
ejectment  between  the  sur- 
render and  admittance    •••  ibid* 

Mortgagor  may  make  second    - 
surrender    before    admit- 


taoce  of  first  surrenderee  to 
be  good  in  ^  event  116 

Surrender  by  mortgagee,  to 
use  of  win  before  admit- 
taoccy  void ibid^ 

Surrender  out  of  court  va- 
cated for  vrant  of  due  pre- 
sentment    117 

Equitsble  mortgage  may  be 
by  deposit  of  copy  of  court 
ron    204 

Infant  trustee  or  mortgragee 
will  be  ordered  to  surren- 
der      36S 

Judgment  cannot  be  tacked 
in  respect  of  copyholds  893. 423 

CompoRATioii, 

Subject  to  an  equity  of  re- 
demption     46 

Costs, 

Mortgagee  entitled  to  ah  his 
costs  with  interest  355.393.443 

Unless  deprived  by  miscon- 
duct   355.  393 

May  be  tacked  without  mort- 
gagor's concurrence,  son^/ip  320 

Will  be  allowed  on  taking  ac- 
count     «  561 

Mortgagor  on  redemption 
must  pay  costs  of  all  claim- 
ing under  the  mortgagee...  393 

Costs  of  taking  administra- 
tion allowed ibid. 

Costs  totally  irrelevant  to  the 
mortgage  not  allowed ibid. 

But  costs  arising  from  nature 
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of    the   reconveyance    as 
fine,  &c.  will  be  allowed ...  393 

Mortgagor  compelled  In  one 
instance  to  pay  costs  of 
mortgagee  above  taxed  costs 
in  an  action  at  law^as  well  as 
taking  out  administration  .•  536 

Mortgagee  may  in  some  cases 
be  coropihd  to  pay  costs    393 

CoVE!4.\NTS 

Entered  into  with  mortgagor 
do  not  descend  to  his  heir 
at  law,  or  pass  to  an  as* 
signee  of  the  mortgagee^ 
bat  are  covenants  in  gross    348 

Counsel. 
Vide  NoTicB. 

Creditors. 
Vide  Interest  and  Tacking, 

Simple  contract  and  specialty 
must  come  in  alike  under  a 
devise  for  payment  of  debts  188 

Creditors  must  also  comply 
with  the  terms  of  the  will, 
and  there  can  be  no  sale  if 
the  trust  be  to  raise  money 
out  of  annual  rents Md. 

Will  be  restrained  from  suing 
executor  after  a  decree  to 
account 56 

Creditor  whose  debt  subsisted 
in  equity  only,  permitted 
to  redeem 539 

Of  husband  in  respect  of 
term  purchased  in  joint 
names  of  husband  and  wife  541 


Page 
Creditors  allowed  to  redeem 
in   default    of    assignees, 

executors,  &c« ••••.  537 

But  must  make  the  parties 
having  the  legal  right  to 
redeem  parties  to  the  bill    553 

Crop. 
Vide  Emblements. 

Crown  Debts. 

Equity  of  redemption  subject 
to  ^ • 61 

Debts  of  record  to  the  king 
bind  the  debtor's  land  from 
the  time  of  his  becoming 
indebted  •    92 

The  crown  has  preference  in 
all  cases  where  the  debt  is 
prior  on  record  to  the  judg- 
ment«  &c.  of  a  sulject,  al« 
though  the  lands  are  deli- 
vered  by  the  sheriff —  iM. 

To  give  the  subject  priority, 
if  his  judgment  be  prior, 
the  lands  must  be  delivered  ibid. 

Debts  to  the  king  on  bond  or 
simple  contract  formerly 
became  a  debt  by  recocd 
only  afler  inquisition  ••••••    93 

Specialty  debts  to  the  king 
now  have  the  efiect  of  a 
statute  staple    94 

Whether  an  extent  will  over- 
reach an  execution  on  a 
judgment  after  goods  are 
seized  bnt  before  sale. ..959 etjie^. 

Lands  of  accountant  to  the 
crown  bound  from  time  of 

entry  into  office   •«••«  101 
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Extent  tested  before  inrol- 
ment  of  bargain  and  sale 
of  bankrupt's  estate,  efiect 
of  103 

Goods  of  tbe  king^s  debtor 
bound  from  teste  of  the 
writ • ibid. 

The  assignment  by  commis- 
sioners of  bankrupt  does 
not  relate  to  time  of  bank- 
ruptcy as  against  the  crown  ibid. 

If  extent  be  tested  subse- 
quently to  provisional  as- 
signmentf  it  is  too  late  • 103 

Crown  cannot  prove  under 
the  commission,  setnble  ...  ibid. 

Commencement  of  king's  suit 
what/ ibid. 

Curtesy. 
Vide  Tbnant  by. 

Debt. 

Every  loan  implies  a  debt  •••     24 
QuJ  whether  creditor  could 
maintain  action  of  debt  on 
Welch  mortgage 907,  note. 

Decree. 

Ft(/e  Foreclosure.  Redemption. 
Creditors.     Executors. 

After  decree  to  account,  exe- 
cutors must  not  lend  mo- 
ney on  mortgage ,..  192 

Decree  for  foreclosure  will 
sometimes  be  opened  af\er 
enrolnnfent 515 

Will  be  opened  by  fraud  or 
collusion  of  mortgagee  .•.•  516 
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Or  if  mortgagee  afterwards 
proceed  on  his  bond,  &c....  516 

Will  not  be  opened  for  over- 
value or  afler  twenty  years' 
possessjon  for  mere  form...  ibid. 

What  other  acts  by  mortgagee 
will  or  will  not  open  decree  517 

Decree  of  foreclosure  cannot 
be  obtained  until  Atfeiture 
at  law  of  the  estate ibid. 

Defeasible  Purchases, 
What 28,29 

Defective  Conveyance. 
Vide  Ships. 

Relief  in  equity  in  case  of  222.231 

Against  judgment  creditors, 
^J 223. 227.  232 

And  also  against  second  mort- 
gagee with  notice  of  the 
first  defective  conveyance, 
semble 227  to  230 

Subi^equent  mortgagee  with- 
out notice  has  preference 
at  law  and  in  equity  to 
prior  defective  assurance. ••  233 

Whether  in  case  of  defective 
security  a  sale  may  be  ob- 
tained    514 

Vide  Sale  Bill  far.    Foreclosure, 

4 

Deposit  of  Title  Deeds. 

Equitable  mortgage  by  depo- 
sit of  title  deeds 195 

Is  evidence  of  an  agreement 
fora  mortgage ibid. 

Prior  to  this  doctrine,  posses- 
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sioB  of  title  deeds  gave  no 
interest  on  the  lands  except 
collaterally  196 

Determination  not  to  extend  - 
it  bejond*its  present  limits  197 

The  deposit  must  not  be  di" 
V£rso  intuitu 198 

Will  create  an  equitable  mort- 
gage altliongh  not  a  word 
is  spoken 900 

May  be  a  security  for  future 
adiraaces dOl 

May  be  made  to  the  creditor 
or  some  third  person  over 
whom  the  -  debtor  has  no 
controul  ibid. 

But  not  to  his  wife^  nor  re- 
tained by  himself  with  a 
memorandum  of  agree- 
ment   202 

Parol  evidence  admissible   ...  ibid. 

Shall  have  preference  over  a 
subsequent  purchaser  or 
mortgagee  with  notice ibid. 

A  legal  conveyance  made  in 
contemplation  of  bank- 
ruptcy will  be  protected  by 
a  prior  deposit 903 

The  purpose  of  the  deposit 
may  be  enlarged  without  a 
redelivering ibid. 

Whether  there  must  be  a  de- 
livery of  all  the  title  deeds  ibid. 

Equitable  hen  on  copyholds 
by  deposit  of  copy  of  court      (a 
roll   204 

An  affidavit  will  not  be  ad- 
mitted   contrary   to     the 
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terms  of  a  written  agree- 
ment, semble 204 

If  debtor  deny  the  deposit 
to  be  for  further  advances, 
court  will  direct  an  inquiry  205 

Mortgagee  will  be  entitled  to 
his  costs  on  a  petition  for  a 
sale,  if  there  be  a  written 
evidence  206 

Descent. 
Vide  Heir. 

Estates  descended  must  ex- 
onerate estates  devised  from 
mortgage  debts    486 

Estate  devised  for  payment 
of  debts  shall  exonerate 
estates  descended 487 

The  above  does  not  apply  to 
estates  specifically  devised 
charged  with  debts ibid. 

Devise. 

Mortgage  is  but  a  revocation 
pro  tarUo    • 46.  58 

Of  an  equity  of  redemption 
valid  if  attended  with  the 
technicalities  required  by 
law   46 

Whether  lands  in  mortgage 
can  be  devised  at  law  prior 
to  breach  of  condition,  qiuT    47 

Devise  for  payment  of  debts 
takes  the  case  out  of  the 
statute  of  fraudulent  de- 
vises    197 

But  to  take  the  case  out  of  the 
I      statute,  the  devise  should- 
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efllectually  provide  for  the 
debts,  9emble 189 

Devisee  held  entitled  in  a  case 
of  mortgagee  dying  after 
order  ftin  and  before  final 
decree  of  foreclosure ;  but 
estate^  personal  assets,  as 
to  creditors 53L  591 

Devisee  of  lands  in  mortgage 
may  call  on  estates  devised 
or  charged  for  payment  of 
debts  for  indemnity 485 

Estates  descended  must  ex- 
onerate estates  devised 486 

Estates  devised  for  payment 
of  debts  shall  exonerate  de- 
scended estates ••  487 

The  above  does  not  apply  to 
estatefli  specifically  devised 
chained  with  debts ihid* 

Covenant  by  devisee  on  trans- 
fer of  mortgage  will  not 
make  the'debt  his  own,,****  499 

Vide  Payment  qf  Mortgage  Matiey. 

Devisee  may  redeem  •••.*^...  538 

Of  devises  and  bequests  of 
mortgages • 566 

Bequest  of  money  on  mort- 
gage is  within  the  mort- 
main act  • •••••  591 

Bequest  of  principal  of  mort- 
gage does  not  carry  arrears 
of  interest,  and  bequest  of 
arrears  of  mortgage  passes 
the  interest  only 591 

'  Effect  of  the  word  mortgage 
in  the  will  of  mortgagee  in 
fee,  considered 567 
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Passes  the  whole  estate  in 
equity  567 

Whether  it  will  pass  the  lands 
at  law,  qu,r   567,  568 

Will  be  sufficient  if  testator's 
intention  cannot  be  ascer- 
tained    568 

WheUier  by  an  express  gift 
of  the  moneyi  tbe  lands 
will  pass  at  law   568 

Under  a  general  devise  of 
land^»  &c*  forfeited  land  in 
mortgage  vnll  not  pass  be- 
neficially    569 

But  mortgagee  may  devise 
them  by  a  particular  de- 
scription, or  point  to  them 
by  a  particular  locattty,  and 
they  win  pass  beneficially   570 

Release  prior  to  devise,  pre- 
sumed, to  support  devise  to 
a  charity • ibid. 

Whether  a  general  devise  of 
lands  will  pass  the  legal  fee 
in  lands  in  mortgagCi  con- 
sidered ••,••••••• 571 

General  rule  is  now  established 
that  legal  fee  will  pass  if 
the  words  be  sufficiently 
comprehensive  unless  in- 
tention to  the  contrary 
shewn  on  the  face  of  the 
will  585 

Charge  of  annuity  evidence 
to  the  contrary 586 

General  devise  of  -  real  and 
personal  estate  to  the  same 
person,  charged  with  debts 
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and  legacies*  legal  fee  will 
pass,  sembl$9  but    ^u./    if 
charged  with  annuities  ••*•  586 

Mortgage  debt  to  one  and 
general  dcTiseof  real  estate 
to  another • 587 

If  in  the  last  case  the  lands 
be  charged  with  debts  and 
legacies. •• ibid. 

A  general  bequest  of  all  the 
personal  estate  to  one»  and 
all  the  real  estate  to  an- 
other  ••  ibid. 

Present  practice  to  dcept 
mortgaged  estates  out  of  a 
general  devise  • ibid. 

General  devise  of  lands,  &c. 
will  pa^i  mortgaged  lands 
if  Will  be  made  after  fore- 
closure, or  release,  or  abso« 
lute  title  by  length  of  time 

587,588 

If  the  foreclosure,  release*  &c. 
be  subsequent  to  date  of 
will,  secuif-sed  qu.f  588, 589,590 

If  the  will  be  executed  prior 
to  final  decree  of  foreclo- 
sure, but  after  decree  to 
account.,......,....., 590 

Disseisin. 

Vide  Fine.   Mortgagor.   Mort- 
gagee. 

If  mortgagee  be  disseised 
and  fine  levied,  mortgagor 
has  five  years  to  redeem 
after  payment  or  tender  ...  370 
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Dividends  on  Stock. 


Not  apportionable 453 

£t  vide  Stock. 

Docket. 

Striking  of,  made  notice  by 
46  Geo.  III.  repealed  by 
49  Geo.  m 388 

Docketing. 
Fide  Judgment*    . 

Dower. 

Wife  of  mortgagee  in  fee  for- 
merly held  entitled  to 
dower 44 

Not  allowed  in  a  mere  equity 
of  redemption  ......i 48 

Dowress  may  redeem 540 

Levying  a  fine  to  let  in  mort- 
gage  ,  548 

Dtbrs. 

Vide  Lien. 

Have  not  a  general  lien  with- 
out an  express  contract 313 

Ejectment, 

Vid€  Emblements.   Tenant  from 
Year  to  Year. 

Mortgagor  liable  to,  without 
notice   „,,, „  343 

Mortgagee  may  in  like  man- 
ner eject  lessee  of  mort- 
gagor, if  lease  be  subse- 
quent to  mortgage 343.  347 
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Mortgagee    bringing    eject- 
ment  against    the    tenant 
and  refusing  to  take  out 
execution  •••••. ••.;•• 558 

Elegit. 
Vide  Judgment. 

Emblements. 

Mortgagor  not  entitled  to  •••  343 
Nor  his  lessee^  ^emble  ••• 344 

EaviTABLE  Moetgage. 

General  order  of  8th  March 
1794,  does  not  apply  to  ...  347 

Distinction  between  mort- 
gage of  equity  of  redemp« 
tion  and  equitable  mort- 
gage •• ••• ibid. 

Equity. 

Where  equities  are  equal,  the 
Jaw  will  prevail 839 

Equity  of  Redemption. 

Vide    Redemption     Right     of. 

Redemption  Bill  for. 

Opposed  by  judges  of  the 

common  law  20 

Attempts  made  to  defeat  it...    21 

No  restriction  on  it  valid 22 

Cannot    be    confined    to    a 

particular  class  of  heirs  ...    23 
Omission  of  bond  or  other 
collateral  security  does  not 

afiect  the  right 24 

Parol  evidence  admitted  to 
show  a  conveyance  is  by 
way  of  mortgage. ••,.»• ibid. 
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Must  not  be  clogged  by  mort- 
gagee with  any  bye  agree- 
ment to  give  an  undue  ad- 
vantage  

Benefit  of»  extended  to  ere* 
ditors 

Exceptions,  in  cases  of  pro- 
vision intended  by  mort- 
gagor for  some  branch  of 
his  family  or  that  the 
mortgage  was  intended  as 
a  marriage  settlement  •••...    35 

Mortgagor  cannot  under  co- 
venant for  further  assur- 
ance be  called  upon  to  re- 
lease the  equity  of  re- 
demption   •..    40 

Nature  of  an  equity  of  re- 
demption     41 

Is  ad  estate  and  not  a  mere 
right 42 

All  persons  subject  to  it,  but 
whether  the  king,  qu.f 46 

Descends  as  the  legal  estate 
would  ibid. 

May  be  devised  • t^. 

Limited  in  strict  settlement       47 

Entail  of  must  be  barred  by 
common  recovery  or  fine       48 

Tenancy  by  the  curtesy  in, 
but  not  dower ibid. 

Not  extendible.. 53 

Is  equitable  assets   54.57,58 

May  be  mortgaged 60.  238 

There  may  Yx  pouemo  frairis 
of 60 

Whether  subject  to  escheat, 
qu*T .....M..... 61 
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Subject  to  crown  debts    .m...    61 

May  be  sold  under  an  extent 
of  court  of  exchequer  ..•  ibid. 

Of  copyholds^  may  be  mort- 
gaged by  deed 114 

If  undisposed  of  will  descend 
to  customary  heir  •••••.•••  Hid, 

Each  mortgagee  of  equity  of 
redemption  has  preference 
according  to  priority  of 
time •••.. S39 

But  when  equities  are  equal 
the  law  will  prevail 938 

Mortgagee  cf,  postponed  to  a 
subsequent  legal  mortgagee 
without  notice  ••••• 340 

Mortgagee  of,  bound  by  fur- 
ther advances  made  by  prst 
mortgagee  without  notice.,.S41. 

346,347 

Mortgagor  redeeming  the 
first  mortgagee  and  taking 
a  conveyance  lets  in  dower, 

•    judgment,  &c.  temble 341 

Mortgagor  of  equity  of  re* 
demption  must  give  notice 
of  prior  mortgages 343 

General  order  of  8th  March 
1794,  applies  to  347 

Cannot  be  barred  by  fine  or  ' 
recovery  of  mortgagee  •...  370 

If  release  of  equity  of  re- 
demption be  set  aside,  mo- 
ney belongs  to  the  heir^^/  531 

Equity  of  redemption  of 
wife's  lands  limited  to  hus- 
band and  his  heirs,  a  re- 
sulting trust  for  wife  and 
her  heirs  547 
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But  the  limitations  may  be 
evidence  of  a  different  \n^ 

tent  549 

And  recitals  not  necessary  for 

such  purpose   550 

If  the  mortgage  be  made  un- 
der a  power,  the  equity  of 
redemption  will  result  to 
the  old  uses  unless  there  is 
evidence  of  a  contrary  in- 
tention   • • 551 

Escheat. 

Whether  an  equity  of  re- 
demption is  sulgect  to,  ^.T    61 

Estate^  Personal. 
.  Vide  Chattels. 

Estate,  Real. 
Vide  Freeholds,  Copyholds,  &c. 

Evidencp. 
Vide  Parol. 

Execution. 
Vide  Executors.    Extent.    Ex- 
tent   IN    Aid.       Judgment. 
Statute.    Writ. 

Executors. 

Cannot  give  preference  by 
confessing  judgment  after 
bill  filed  by  creditors  56 

Creditors  after  a  decree  to  ac- 
count, restrained  from  pro- 
ceedings at  law  against ....  ibid. 

Mortgages  by  177 

May  dispose  of  specific  le- 
gacy........  ., 178 


€70 


INDEX 


Page 
May  raise  money  by  way  of 
mortgage 179 

But  it  is  not  a  natural  vay  of 
raiting  money,  and  may 
lead  to  inquiry 180 

The  deed  need  not  state  that 
the  money  is  wanted  for 
the  purposes  of  the  will...  180 

Nor  need  the  mortgagee  see 
to  its  application ibid. 

Fraud  or  covin  Will  vitiate 
the  transaction. 181 

In  some  cases,  mortgage  sup- 
ported although  it  is  appa« 
rent  the  money  is  not  to  be 
applied  to  the  purposes  of 
the  will M. ibid. 

Bonatutaioris  cannot  be  taken 
in  execution  by  the  cre- 
ditor of  the  executor...l83. 185 

Assignments  of  testator's  as- 
sets made  by  executor  in  sa- 
tisfaction of  his  private  debt 
not  to  be  supported  •••182, 183 

But  relief  will  be  refused  if 
there  has  been  great  delay   184 

Mortgagee  may  take  an  as* 
signment  from  an  executor 
(who  is  also  specific  lega- 
tee) in  satisfaction  of  exe- 
cutor's debts  when  •••,..•••  185 

If  a  particular  fund  be  ap- 
pointed for  payment  of 
debtSji  mortgagee  should 
inquire  if.  the  fund  has 
been  exhausted • ibid. 

After  a  decree  to  account, 
executors  must  not  lend 
money  on  mortgage  .......  199 
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Executors  responsible  for 
mortgage  contrary  to  their 
trust  or  in  disobedience  of 
order  of  court.... ibid. 

If  mortgage  be  made  to  two 
or  more  persons  in  joint 
tenancy,  they  are  in  equity 
tenants  in  common,  and 
the  executors  of  deceased 
necessary  parties  to  a  dis- 
charge ••• •.•.•••••  193 

How  to  be  avoided »..•••  194 

Executor  purchasing  vx  in- 
cumbrances    • .321, 322 

Administratioa  granted  dur- 
ing minority  of  360 

If  one  of  the  executors  of 
the  mortgagee  be  the  mort- 
gor,  court  will  order  a  sale    512 

Receipt  of  one  of  several  ex- 
ecutors before  probate,  suf- 
ficient discharge  M 533 

EXKXPTION. 

Vide    Paymbnt    of    Mortgagb 
Monet. 

Exoneration. 

Vide  Descent.  Devise.  FIeir. 
Payment  of  Mortgage  Mo- 
net. 

Extent. 

Equity  of  redemption  not  ex- 
tendible   • « 53 

Under  an  extent  of  Court 
of  Exchequer,  equity  of 
redemption  may  be  sold...     61 
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Extent  in  Aid. 
How  restrained 108 

Factos. 
May  sdl  but  cannot  pledge 

gOOuS     •••••»•••••••••••••*••••••    200" 

So  as  to  biUa  of  ladiDg...*M«««  S74 
Poflfienion  of  goods  by,  not 
within  31  Jac.  I.  ••••!•••••••  968 

Fbmme  CoV£RT. 

Vide  Husband  and  Wife. 

Feoffmbnt. 
Vide  Infant. 

Fbuds. 

Introduction  of  Norman  fends      5 

Tenant  could  not  transfer 
without  his  lord's  consent^ 
nor  vice  vend  •• ••.*.  ihid. 

Tenant  could  not  subject  his 
lands  to  execution  fer  his 
debts.... • M.  ibid. 

Nor,  if  gained  by  descent, 
alien  without  consent  of 
next  colhUeral  hdr ibid. 

Fins. 

Must  be  levied  or  recovery 
suffered  of  equity  of  re* 
demption  to  bar  entail  •••    48 

By  mortgagor  does  not  bar 
mortgagee 348.  356 

Actual  entry  by  mortgagee 
not  ndceasary  to  avoid  it  •••  356 

By  mortgagor  tenant  in  tail, 
lets  in  mortgage  348 


Page 
Infant  trustee  or  mortgagee 

win  be  ordered  to  confey  by  363 
By  mortgagee  does  not  bar 

equity  of  redemption  .••...  370 
If  mortgagee  be  disseised 
and  a  fine  levied,  mort- 
gagor on  payment  or  ten* 
der  will  have  five  years  to 
redeem ibid, 

Fixtuebs. 
Vide  Banrbupt. 

FOBECLOSUBB. 

Mortgagee  of  copyholds  may 
file  his  bill  before  admit- 
tance   113.  519 

Of  foreclosure ,...•  510 

Usual  coune  Co  be  piinued...  511 
In  Irehind  a  sale  is  prayed  •••  ibid. 
In  what  cases  in  England,  m.  513 

Of  dry  teversion  » ibid* 

Infant  hdr ^  ihid. 

Bill  taken  pro  cottfeeao* ibid. 

One  of  the  executors  of  mort- 
gagee 'being    also    mort* 

gagor.^... ^  ibid. 

Heir  and  executor  of  mort- 
gagor the  same'  person,  and 
admitting     deficiency     of 

personal  assets U^id. 

Bu.  f  Whether  in  every  case 
of  a  deficient  security, 
when  the  heir  and  execu- 
tors are  before  the  court  513, 513 
Time  for  payment  of  the  mo- 
ney may  be  enlarged  on 
application 514 
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But  not  if  bill  for  redemp- 
tion be  disminBed  for  want 
of  due  payment 515 

Decree  will  be  opened  in  cer- 
tain caaes  on  application 
by.  mortgagor ..ibid. 

In  what  cases  decree  will  not 

be  opened 516 

£t  vide  Decree. 

What  act  of  mortgagee  wiH 
open  decree  •••. ibid. 

Cannot  be  obtained  until 
estate  is  forfeited  at  law  ...  517 

A  default  of  half  year's  inter* 
est  sufficient • 518 

Will  berefused  in  case  of  fraud  517 

Mortgagee's  title  cannot  be 
investigated  in  the  course 
of  it ^ ibid. 

If  mortgagee  proceed  on  le- 
gal securities  he  opens 
foreclosure 518 

May  proceed  to  sell  stock 
without  decree •.••••••  519 

Who  are  proper  parties  to 
the  bill ibid. 

Executor  of  mortgagee  ......  ibid. 

But  decree  obtamed  without 
him  by  the  hehr,  binding  on 
mortgagor »....•  520 

And  the  heir  may  pay  the 
debt  to  the  executor,  semble  ibid. 

Original  mortgagee  where 
there  is  a  derivative  mort- 
gage  ibid. 

Joint  tenants  of  an  entire 
thing • ibid. 

Trustee  of  legal  estate ibid. 


Page 
Heir  of  mortgagee  (if  legal 

estate  has  descended  on  him)  521 

Mortgagor  or  his  heir ibid. 

Tenant  in  tall  in  reversion  ex- 
peolint  on  estate  for  life  •••  522 

All  incumbrances  prior  to 
the  biU 525 

Who  not  necessary  parties, 
viz. 

Heir  of  mortgagee  if  estate 
be  devised  away 521 

Executor  of  mortgagor  ibid. 

Except  in  case  of  bill  for  sale  ibid* 

Subsequent  remainder-man 
or    reversioner  after    first 

tenant  in  tail 522 

£t  vide  Tenant  in  Tail. 

Incumbrancers  and  assignees 
of  equity  of  redemption 
subsequent  to  filing  the  bill  523 
Et  vide  Lis  pendens. 

May  be  obtained  against  an 

infant    521 

£t  vide  Infant. 

Against  husband  and  wife  ...  526 
Et  vide  Husband  and  Wife. 

Final  order  absolutely  neces- 
sary   527 

A  release  by  mortgagor  tant- 
amount to .•.•••• 528 

Computation  of  time  by  ca- 
lendar months ibid. 

If  foreclosure  be  opened,  af- 
ter death  of  mortgagee,  mo- 
ney belongs  to  the  heir,  qu.f  531 

Lands  foreclosed  by  tw^f  or 
more  are  held  in  tenancy 
in  common 533 
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Fraud. 

Right  of  priority  may  bt 
lost  by 426 

What  will  amount  to  fraud : 

Fake  information... ibid* 

Concealment  427 

Whether    being    witness    to 
first  mortgage,  qu.T  ...S89.  427 
Vide  WiineK. 

Permitting  mortgagor  to  re- 
tain title  deeds  is  primd 
facie  evidence  of  fraud  ....  428 

Fraudulent  Convetance* 

Statute  of  13  Eliz.  cap.  5. 
prohibiting  260 

Not  every  feoffment  or  judg- 
ment delaying  creditors, 
fraudulent 261 

Must  be  of  malice  or  fraud.. •  ibi(L 

Retention  of  possession  of 
chattels  personal  by  debtor 
primd  facie  proof  of   .••«..  262 

May  be  rebutted  by  shewing 
the   possession    consistent 
with  the  transaction 263 

If  delivery  be  impossible ibid. 

As  of  ships  at  sea ibid. 

Goods  at  sea  or  in  transitu ...  ibid* 

Glioses  in  action .•••  ibid. 

Goods  in  warehouse 264 

When  delivery  is  refused......  264 

Possession  consistent,  as  of 
goods  settled  on  marriage, 
&c ,.• ibid, 

Asbignment  on  condition  to 
be  performed  by  vendee ...  265 
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Fraudulent  Devises. 


Prior  to  statute  of  fraudulent 
devises,  devisee  not  subject 
to  specialties,  and  if  heir 
aliened^  creditor  without 
remedy  at  law 396 

Effect  of  statute  3  William 
and  Mary  to  make  devisee 
liable  as  the  heir  and  sub- 
ject  both  to  account  at 
law  , ibid. 

Statute  does  not  apply  to  de- 
vises for  payment  of  debts  ibid. 

No  tacking  of  txmd  debt 
against  devisee  for  payment 
of  debt 398 

Freeholds. 

Mortgages  of  freeholds  ..•••.  106 

Mortgage  by  way  of  absolute 
conveyance  with  separate 
deed  of  defeazance  dis- 
countenanced    107 

Former  mode  by  demise  and 
redemise ibid. 

Might  be  still  advantageously 
resorted  to  when 108 

Court  will  restrain  executor 

* 

of  mortgagee  from  pro- 
ceeding at  law  on  thcf  bond 
if  the  concurrence  of  the 
heir  of  mortgagee  cannot 
be  .obtained  in  a  reconvey- 
ance   109 

Mode  of  mortgage  to  two 
persons  giving  each  a  pri- 
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Pige 
ority  on  a  moiety  and  a 
charge  on  the  other  moiety  110 

Freight. 

Whether  a  mortgagee  out  of 
poflsession  can  maintain  ac- 
tion  for  freight,  qtuf  •• 296 

Freight  in  a  charter  party  may 
be  assigned  independent  of 
the  ship,  and  is  not  within 
the  registry  act^  sembk 297 

Otherwise  the  earnings  can- 
not be  separated  from  tlie 
Mp^semble  • ibid. 

Equity  will  grant  injunction 
to  prevent  payment  to 
mortgagor  ••••• ••  298 

Further  Advancb. 
Vide  Dbposit,  Tacking. 

If  mortgage  be  to  cover  fur- 
ther advances,  and  second 
mortgagee  advance  money 
with  notice,  and  afterwards 
first  mortgagee  make  fur- 
ther advances  with  notice, 
qu.  if  he  mfty  not  tack  ?  •••  429 

Interest  converted  into  prin* 
cipal  is  a  further  advance 
and  cannot  be  tacked 
against  mesne  incum- 
brancers with  notice 439 

Further  Assurance. 
Vide     Bankrupt.        Defective 
Conveyance.    Tenant  in  Tail, 

Mortgagor  cannot  under  co- 
venant for  further  assur- 


P&ge 
ance  be  called  to  release  the 

equity  of  redemption 40 

Relitf  in  equity  against  as- 
signees of  bankrupt  if  a 
covenant  for  iurtber  aasar« 
ance  217. 222 

Gavblkinb. 
Vide  Heir. 


Glebe  Lands. 
Not  extendible..,.. 
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Guardian. 

Vide  Interest. 

Pulrchasing  in  incumbrances  321, 

328 

May  redeem  for  benefit  of 
infant  and  apply  rents  for 
such  purpose  541 

Must  keep  down  interest  of 
mortgage 447 

Heir. 

Heirs  by  gavelkind  tenure,  or 
custom  of  borough  Eng- 
lish, entitled  to  equity  of 
redemption #• ,..•    46 

Purchasing  in  incumbrances  321, 

322 

Of  mortgagee  is  a  trustee 
for  the  personal  represent- 
ative .•••# ••••••• 532 

But  if  he  redeem  he  may 
pay  off  the  mortgage  and 
retain  the  estate,  seirtble  520. 532 

Covenant  on  transfer  of  mort- 
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^ffe  wiH    not   make  the 

debt  his  own ••••••  499 

Vide  Pi^^iMiU  qf  Mortgage  3Uniy. 

May  redeem •• •.  5S8 

ProCesUnt  heir •  541 

HtSBAND  AND  WiFB. 

yide  NoTicB.     Tenant  bt  Cur- 

TB«r« 

■ 

Lands  held  jwre  uxorit  ex* 
tendible    •• •• ••••«    9f 

Stock  in  the  name  of  the  wife 
not  reduced  into  poMMaitD 
by  htttbaqd  will  surrive  to 
wife  «....  S9t 

Husband  of  femme  tenant  in 
tail  getting  in  incum- 
brances is  not  ^titled  to 
interest  during  the  period 
of  his  possession  •••»«•••••••  447 

Decree  of  foreclosure  against, 
in  respect  of  wife's  lands 
absolutely  binding  and  no 
day  allowed  • •••••••  527 

If  femme  covert  be  mortga* 
gee  in  fee  her  husband  will 
be  entitled  to  the  land  as 
her  administrator • 532 

Money  raised  on  wife's 
estate  for  benefit  of  hus- 
band, wife  will  be  a  cre- 
ditor   ...• 50%,€tieq* 

She  will  have  preference  to 
legateesbut  not  to  creditors  503 

Parol  evidence  admissible  to 
shew  for  whose  benefit 
raised   • ilrid. 

Exception  to  general  rule  if 
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money  raised  to   pay  off 
wife's  debts  503 

Parol  evidence  of  relinquish- 
ment of  claim  by  wife  after 
husband's  death  ••••••.•>••..  504 

Gaim  not  waived  by  wife's 
covenant  to  pay  after  hus- 
band's death    ibid. 

Course  to  be  pursued  if  mo- 
ney be  intended  as  a  gift  for 
huiband  •.•••••.. 505 

Husband  may  reduce  mort« 
gage  into  possession  dur- 
ing joint  lives  ••••• 533 

May  alone  surrender  or  as- 
sign a  mortgage  term  with 
or  without  consideration   533, 

534 

If  it  he  in  feei  a  conveyance 
and  fine  necessary  533 

StuJ  If  equity  will  compel 
wife  to  join  in  a  convey- 
ance without  a  settlement    534 

Or  if  husband  become  bank- 
rupt    534 

If  he  die  before  conveyance, 
^7  if  she  may  not  recover 
against  assij^nees  from  him  ibid. 

If  husband  survive  he  is  en- 
titled as  administrator,  and 
the  wife's  heir  is  a  trustee 
for  him ••••••• ibiiL 

Mortgage  of  wile's  lands  and 
equity  of  redemption  limit- 
ed to  husband  and  his  heir 
a  resulting  trust  for  the 
wife  and  her  heir 547 

If  she  concur  in  a  fine  of 
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her  jointoire  iands  or  of 
landsoo  which  she  has  right 
of  dbwer  to  let  in  iiiort« 
gage  547,  M8 

Bot  the  jiature  of  the  limita* 
tioQB  may  be  evidenco  of  a 
diflferent  intent,...*.* 549 

And  recitals  not  necessary  for 
such  purpose   559 

Jew^. 
Jewish  mortgage,  nature  of...      3 
Jewish  laws  against  usury  •,.      5 

Improyembiits. 

Mortgagee  in  possesion  will 
be  allowed  charge  of  per- 
manent improvements,  with 
interest 354.  320 

Must  be  a  special  order  for 
the  allowance  of 556 

Infant. 

Infant  trustees  and  mortga- 
gees may  convey  by  the 
sutute  7  Anne  c.  19 357 

Ordered  to  convey  in  the 
West  Indies,  Calcutta,  Ire- 
land   361 

What  conveysyace  by  infiint 
is  voidable,  or  void  ...  359,  360 

Infant  executor,  administra- 
tion granted  during  mi- 
nority under  38  Geo.  III. 
cap.  87 360 

Infant  trustee  or  mortgagee 
will  be  ordered  to  convey 
by  common  recovery,  fine, 
or  surrender 362  \ 
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Interest  will  not  be  converted 
into  principal  against  in- 
fant mortgagor,  unless  he  is 
plaintifl^  or  time  u  given 
for  his  benefit 443 

In  case  of  an  infant  Mortga- 
gor, court  will  order  a  sale 
instead  of  foreclosure 513 

A  day  must  be  gfven  him  if  he 
is  to  join  ••••«••••• 596 

Bet  loortgagee  may  insist  on 
foredoBura  • 524: 

In  aomie  iastances  refused  •••  517 

And  if  granted  infant  will  have 
a  day  when  he  conies  of 
tge    524t 

Need  not  wait  until  that 
time • ibid. 

Usual  mode  of  proceeding 
against  him • ••••  tUd. 

May  put  in  a  new  ans^wer  on 
shewing  cause ••  535 

Cannot  go  into  the  account 
or  redeem,  but  must  error 
in  decree ..ibid^ 

Subpoena  must  be  served  on 

him  when  of  age. ••••••  *^^' 

Vide  Subptttuu 

Infant  plaintiff  bringing  his 
bill  to  redeem,  and  making 
default  in  payment,  fv.  T  if 
absolutely  debarred 52G 

■ 

Inroluibnt. 

Vide  Bargain  and  Sale. 
■ 

Interest. 

Portians  to  be  raised  out  of 
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annual  profits  will  noi  car* 

ry  interent    176 

A  general  charge  of  debU  on 
real  aitates  will  not  g»ve  in- 
terest on  simple  contract 
debts  not  cairying  interest  189 

(Contra  if  the  charge  be  of 
simple  contract  debts  of  a 
third  person)    .•••••••••••189«  n. 

Noir  liquidation  in  Ihe  mas- 
ter's office 189 

Nor  delay  arising  oat  of  the 
jurisdiction  of  the  court,  or 
which  might  have  been  pre- 
▼ented  by  the  party ibid. 

But  court  may  give  interest    190 

And  may  direct  a  mortgage 
carrying  interest  •«•...  190. 193 

If  mortgagee  pray  a  sale  in 
case  of  bonkrupicyy  and 
prove  for  residue*  he  cannot 
charge  interest  beyond  date 
of  commission SM 

Mortgagor  not  bound  by 
agreement  between  morU 
gagee  and  assignee  to  con- 
vert interest  into  principal  319 

Exception  to  the  rule 444 

Nor  can  interest  (with  notice) 
be  tacked  to  prejudice  in« 
termediate  creditor  ...  319.  4S9 
.Legal  interest  what 433 

Law  relaxed  by  14  Geo.  III.  in 
favor  of  mortgages  in  the 
%Vest  Indies  and  Ireland, 
and  assignments  thereof  ex- 
ecuted in  Great  Britain  so 
as  not  to  exceed  6/./»ercai/.  433 
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Explained  by  I  and  3  G^. 

IV.  435 

Agreement  at  time  of  mort- 
gage, for  converting  inte- 
rest into   principal   firom 
'  time  to  time  as  it  becomes 

due,  void  ••••»••• • 43S 

When  it  has  become  due  it 
m^y  be  convertefi  into  prin- ' 

cipal    .••••••• ••••»6i£ 

What  is  sufficient  evidence  of 
intention  by  mortgagor  to 
convert  interest  into  prin* 

cipal ^ o.  439 

An  account  stated,  is  not  •.•  ibid. 
Must  be  declared  in  writing  ilnd,, 
Mortgage  duty  must  be  paid 

on  it 440 

Mortgiage  debt  composed  of 
principal  and  arrears  of  in*   ' 
terest  and  inierest  on  that 
interest,  fuJ  if  usurious. ••  ibid. 
Equity  will  in  certain  cases 
<firect  interest  to  be  paid  on 

interest     441 

General  principle  attempted 
to  be  introduced  that  so 
much  of  the  ioterest  as  was 
ascertained    by  the   deed 

should  carry  interest  ibid. 

Interest  cm  interest  will  not 

In  general  be  allowed 443 

Interest  will  carry  interest 
after  master's  report  has 
been  confirmed,  and  will 
be  computed  from  the 
time  of  Confirming  the  re- 
port   • ,«  ibidm 
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But  not  to  prejudice  iotenren- 
ing  incumbraoces   443 

Nor  against  infant  mortga- 
gor unless  plaintiff  in  suit  ibid. 

Unless  further  time  is  given 
for  his  benefit ilrid. 

Interest  on  interest  allowed  if 
the  court  give  time  to  re» 
deem*M «•••••••••• 444 

Tenant  for  life  must  keep 
down  interest  during  his 
life  445 

But  not  bound  to  liquidate 
prior  arrears  in  favor  of 
remainder  man  • •  ihid. 

Excepted  cases    ....•••••••••••  446 

£t  vide  Teuatufor  Life, 

Tenant  in  tail  cannot  be  com- 
pelled to  keep  down  inte- 
rest   •••••• ilnd. 

But  gpaardian  must  in  case  of 
infancy  of  tenant  in  tail...  447 
£t  vide  Tenant  in  Tail. 

And  so  of  tenant  in  fee  ••••..  ibid. 

Difierence  between  agreement 
that  interest  shall  be  raised 
if  not  punctually  paid,  and 
that  it  shall  abate  on  punc- 
tual payment.. •..•.... •  448 

Further  distinction  if  the  con-» 
sideration  for  the  increased 
rate  be  forbearance  by  cre- 
ditor   , 449 

Agreement  for  abatement  of 
interest  is  not  in  the  nature 
of  condition  to  be  defeated 
by  a  simple  breach  <tf  it...  ibid. 

To  stop  payment  of  interest 


Page 
in  mortgage  six  calendar 
months'  notice  and  strict 
tender  necessary ^S% 

Mortgagor  should  be  ready  to 
make  oath  his  money  has 
•  been  ready,  and  no  profit 
made,  qu,? •• •••  t^i^ 

And  mortgagee  must  have 
time  to  advise  on  deed  of 
re-assignment  •••• 451 

Tender  will  not  stop  interest 
if  right  to  redemption  be 
in  dispute... ••• 452 

Tender  to  executors  who  have 
not  proved  sufficient    .m...  453 

^..^iftender  be  made  in  bank 
notes.. • ibid. 

Must  be  made  by  one  inte- 
rested in  the  estate  ..••»,...  ibid. 

Is  payable  de  die  in  diem>  and 
must  be  apportioned  ibid. 

Seats,  dividends  of  stock ibid. 

Bond  debt  also  secured  by 
mortgage  may  go  beyond 
the  penalty  ..•• 456 

Devisee  of  mortgaged  estate 
not  entitled  to  set  off  an 
arrear  of  interest  due  at 
death  of  mortgagor  against 
arrears  of  interest  due  on  a 
legacy  given  by  mortgagee 
to  mortgagor  for  life,  and 
not  received  by  mortgagor  454 

Breach  of  condition  in  bond  by 
non-  payment  of  interest, 
entitles  mortgagee  to  prove 
under  commission  of  bank- 
ruptcy for  the  whole  debt  SOS 
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])erauU  in  half-year's  interest 
sufficient  breach  of  condi- 
tion to  authorize  foreclosure  518 
Request  of  principal  of  mort- 
gage will  not  pass  the  ar- 
rears of  interest  •.••••.••...  591 
Bequest  of  arrears  of  mort- 
gage will  pass  the  interest 
only « ibid. 

Intbressb  Sue. 
Vide  Receiver. 

Joint  Tenancy. 

Vide  ExBcuTOEs,  Foreclosure, 
Mortgage,  Tenants  in  Common. 

Jointress. 

May  redeem.^ 540 

Levyingfine  to  let  in  mortgage  547 
Et  vide  Fine. 

Inns  of  Court. 
Vide  Chambers. 

Ireland. 

Usual  in  Ireland  to  pray  a  sale 
instead  of  a  foreclosure  ...  511 

Judgment. 

Trust  estates  of  inheritance 

extendible  under 51 

'But  not,  if  of  chattel  interest    52 
Norofanequityofredemption    53 

But  is  a  lien  in  equity ^.     55 

At  common  law,  lands  could 
not  haTe  been  taken  in  exe- 

tioD  for  debt  5.62 

Under  a  judgment  recovered 


Page 
or  acknowledged,  how  ex- 
tent to  be  executed... 63,  64,  65 

No  difl^rence  between  a  judg- 
ment recovered  and  ac- 
knowledged     65 

May  be  entered  up  instanter 
under  warrant  of  attorney    64 

In  what  manner  lands  are  to 
be  extended.....^... •••    65 

Sheriff  deUvera  legal  posses- 
sion only  • ••    66 

The  creditor  may  have  a 
moiety  of  the  rent  and  re- 
version ••.-••••• <•  ibid. 

Of  a  creditor  having  two 
judgments 67 

If  a  moiety  be  already  in  exe- 
cution    ibid. 

Of  the  writ  ad  computandum      66 
Scire  facias  ad  re- 
habendam  terram  67 

Copyholds  not  extendible    64.  67 

Nor  ad?owson  in  gross,  semble    67 

Nor  glebe  lands ibid.. 

Seem  rent  charge    ibid. 

Lands j»re  tixon>...« ibid. 

Ancient  demesne. .  •  •  • ibid. 

Of  judgment  against  tenant  in 
uil    68 

Against  one  of  two  joint  te- 
nants ..« • •.•.••••..  ibid. 

Is  a  general  lien ibid. 

Binds  after  purchased  lands    ibid. 

Purchaser  may  protect  him- 
self against,  by  prior  legal 
estate .^. ibid. 

At  common  law,  relates  to 
the  first  day  of  Term  -•«••  ibid. 
yt2 
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To  what  time  it  now  lefen...    69 

Muft  be  docketed   .m...  Md. 

If '  not  docketed,  bindi  with 

»•••• ibid. 


notice 


•«••••< 


Judgment  entered  before  Es- 
soign  Day  refers  to  preced- 
ing Term.M 69^  70 

Bindi  cbattela  from  delivery 
of  writ  of  execution  to  the- 
riff   ^ 70 

Judgment  after  contract  for 
sale  and  payment  of  mo- 
Dey»  but  before  convey- 
ance, relieved  against  the 
equity  •••••••• • iM* 

Whether  judgment  binds  a 
purchaser  wilh  notice  who 
before  execution  obtains  a 
conveyance  from  tjrustee  71,72 

Equity  will  accelerate  the 
payment  of  Debt  by  sak  of 
extended  moiety  ••••^.m...    73 

Inquisition  by  sheriff  may  be 
vacated  for  defect  ••••  ihid. 

Sheriff  may  extend  a  term  of 
years,or  sell  itto  the  creditor ifrtdL 

If  judgment  reversed  the  sale 
void    ••••*••••••••••••••••••••••  ivtitt 

Sccut  if  by  writ  oifi.fa.^.,.,    74 

After  delivery  of  lands  to  cre- 
ditor, he  cannot  have/.^a. 
ox  capias  ad  tat^faciendum  ibid. 

Except  the  sheriff  return 
nihil  ^ M.  ibid. 

After ji  .fa,,  creditor  may  have 
capioM ox  elegit  ••.!•••• •  4<^ 

May  have  scire  facias  if  evict- 
ed  •••••• ^. ibid. 


Creditor  holds  the  land  as 
freehold,  but  it  is  transmis- 
sible to  his  personal  repre- 
sentatives ••• „•»• •    75 

Execution  cannot  be  sned  out 
after  a  year  and  a  day, 
without  Kirefacias.n*......  ibid. 

Unless  creditor  agree  to  waive 
the  benefit   •• Hid* 

Executor  or  administrator 
must  suie  out  scire  facioi 
even  witUn  the  year ibid^ 

Writ  of  execution  may  be 
continued  by  entry  on  roll  ibid. 

Stt./ whether  merely  awarding 
the  writ  will  warrant  the 
continuances  ibid. 

Sevqvl  writs  for  several  coun- 
ties for  the  whole  debt   ^  ibid. 

Modes  of  discharging  a  judg- 


ment. •• 
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Presumed  to  be  satisfied  after 
twenty  years    ••••••.••.•••••    76 

Debtor  may  plead  payment 
of  an  old  judgment  under 
the  4th  of  Anne  ibid. 

Judgment  creditor  relieved 
against  in  case  of  a  defec- 
tive conveyance,  semble  22S.  327 

Docketing  of,  not  notice  •••  388 

Notice  of  undockeled  judg- 
ment binds  ^..M M4* 

Judgment  forms  a  general 
lien,  but  does  not  give  an 
esUte  in  the  land  ^.^  393, 489 

Difierenoe  in  this  respect  from 
a  mortgage  .*......,n...f....ibid. 

May  be  tacked  by  mort^pgee  393 
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Except  in  respect  of  copy- 

Statute  of  31  Jac.  declaring 
that  judgment  crediton  not 
hafing  taken  out  ezecntion 
at  time  of  bankruptcy  shall 
come  in  for  a  rateable  part 
onlydoesnotprerenttacking  394 

Advantage  to  be  obtained 
from  getting  in  a  precedent 
judgment  explained**...  ...  415 

Diflference  in  this  respect  be- 
tireen  judgment  and  sta- 
tute « ^ 416 

Judgment  creditor  shall  not 

«  tack  so  as  to  gain  preference  421 

Satisfied  judgment  maj  be 
used  by  mortgagee  for  his 
protection    4dO 

Judgment  creditors  may  re- 
deem   - 539 

The  King. 

Whether  jKubject  to  an  equity 
of  redemption  ...m*... ...*..    45 

The  king,  or  his  grantee,  may 
redeem  ...••  .•.••*«•••—•••••  539 

Land. 

Could  not  at  common  law 
have  been  taken  in  execu- 
tion for  debt 5,  62 

But  only  the  growing  profits 
hj  wrii  o(  levari  facias    ...    62 

Lbasb. 

By  mortgagor  not  valid 
against  mortgagee   343 

Mortgagee  may  annul  or  con- 
firm    347 
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Lease  by  mortgagee  not  bind- 
ing on  mortgagor,  except 
incaseof  necessity  ..••.....  S66 

Covenants  entered  into  with 
mortgagor,  effict  of.... 348 

Renewed  lease  subject  to  sub- 
sisting equity  of  redemp- 
tion   - 127-  370 

Mortgagee  not  bound  to  re- 
new  ••*••  1^ 

Mortgagee  cannot  accept  a 
valid  lease  from  mortgagor    364 

Leaseholds. 
Vide  Lease,  Henewal. 

Mortgages  of 118 

Generally  made  by  way  of 

underlease   •••....•••• ibid. 

Mortgagee  after  assignment 
liable  to  covenants  before 

entry    ..118  to  126 

Renewed  lease  will  be  subject 
to  the  equity  of  redemption  127. 

370 
Mortgagee  not  bound  to  renew  217 
In  mortgage  of  renewable 
leases,  covenant .  should  be 
introduced  that  mortgagor 
wjll  bear  the  expense  of 
renewal m«m»..»  iM. 


LsGAcr. 
Fide  SpECinc  Leoact,  Legatee. 

Legal  Estate. 
Incumbrancer  without  notice 
obtaining  legal  estate  gains 
preference 409.  423 

Legatee. 
General  rule  that  personal 
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Page 
tate  of  mortgagor  shall  in- 
demnify   the    real    estate, 
sfaall  not  prejudice  legatee    483 

Lessee* 
Vide  Lease,  Leaseholds,  Notice 

Of  mortgagor  liable  to  evic- 
tion by  mortgagee  343 

Is  not  entitled  to  emblements 
sembU   ••....• •« 344 

Not  liable  to  an  action  for 
mesne  profits  •..••••v 345 

May  redeem 347.  540 

Liability. 

Vide  Payment  of  Mortgage 

Money. 

Lien. 
Vide  Assets,  Marshalling, 

Vendor  conveying  without  re- 
ceipt of  parchase-money 
has  a  lien 248 

So  vendee  paying  all  or  part 
of  purchase  money,  if  con- 
tract broken  off ibid. 

This  lien  may  be  rebutted  by 
evidence  of  contrary  inten- 
tion     249 

What  is  sufficient  evidence...  ibid. 

Mere  personal  security  is  not  ibid. 

Depends  on  the  circumstance 
of  each  case • 250 

Shi,T  whether  mortgage  for 
all  or  part  of  the  purchase- 
money  is  sufficient 251 

Does  not  extend  to  estate  sold 
in  consideration  of  an  an« 
nuity,  s€nU>le 252 

Stf.f^  whether  the  lien  gives 


Pag» 
preference  over  subsequent 
equitable       incumbrancer 
with  deposit  of  title  deeds    259 

Does  not  apply  to  personal  es- 
tate   259 

After  delivery  of  part  of 
goods,  no  stoppage  of  re* 
mainder  • ibid. 

Of  liens  in  general 310 

May  subsist  both  at  law  and  in 
equity  ••.. ^ ilnd. 

Are  general  or  specific   ibid. 

Lien  on  specific  articles  for 
labour  done ibid. 

Not  extending  to  general  ba« 
lances  or  different  accounts  ibid. 

Lien  for  general  balance •  311 

By  express  contract., ibid» 

By  implication  from  usage  of  * 
trade. ..«• ibidf 

From  mamier  of  dealing  be* 
tween  the  parties 312 

As  to  factor$ • ••  ibid. 

—  solicitors ...••  ibid. 

To  create  a  lien,  goods  must 
come  into  actual  possession  313 

And  does  not  extend  beyond 
actual  possession ibid. 

Delivery  of  part  only  de- 
stroys the  Hen 314 

A  specific  security  destroys 
lien  t^'^. 

All  sums  forming  a  lien,  spe- 
cific or  general,  may  be 
tacked 393 

Lis  Pendens. 

Is  notice   ,••••••••  3^ 

Third  mortgage    may    tack 
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first  mortgage   bought  in 

pendente  iUe  .».••• •••.••  418 

But  not  after  a  decree  to  set- 
tle priorities ••• ••  430 

Purchaser  pendente  lite  bouad 
by  dismissal  of  bill  for  re- 
demption for  want  of  pay* 
ment  of  mortgage-money    515 

Incumbrancers  subsequent  to 
bill  of  foreclosure,  are 
bound  by  lis  pendens  .»...  523 

Although  the  suit  afterwards 
abate  and  be  revived  ibid. 

Aiid  even  if  incumbrance  be 
made  during  the  abatement 
i>fsuit ibid. 

London. 

General  rule  that  personal  es* 
tat^  of  mortgagor  shall  in- 
demnify the  real  estate*  ap- 
plies as  against  the  orpha- 
nage  part  by  the  custom  of 
London 483 

Mortgage  in  fee  divisible  ac- 
cording to  the  custom  of...  532 

Lord. 

Taking  by  escheat  bound  by 
equity  of  Redemption  .... 


43 


Lunatic 

Lunatic  trustee  or  mortgagee 
may  convey  by  himself  or 
committee 362 

Commission  must  be  pre- 
viously issued,  or  he  must 
have  been  found  lunatic  by 
competent  jurisdiction  a- 
broad 363 


Page 
Committee  may  redeem 541 

Maintenance. 

In  case  maintenance  is  to 
commence  notwithstanding 
the  life  estate,  and  the  pay- 
ment of  it  b  confined  to  be 
out  of  the  annual  profits,  it 
must  run  in  arrear,  and  be 
paid  when  the  trust  term 
falls  into  possession 164 

Where  the  trust  is  to  raise 
maintenance    by    sale    or 
mortgage. ....ibid. 

In  what  case  the  words  *'  rents 
and  profits''  will  authorize 
a  mortgage,  or  be  confined 
to  annual  rents*. •• ••  167 

Marshalling/ 
Vide  Assets. 

Mesne  Profits. 

Lessee  of  mortgagor  not  liable 
to  action  for,  sethble •  345 

Mines. 

Mortgagee  will  not  be  al- 
lowed costs  for  opening...  561 

Mortgage* 

Defined  a  debt  by  specialty      I. 

457 

Stu.  T  if  there  be  neither  cove- 
nant or  bond 509 

Jewish  mortgage  •.•..••....••.•      3 

Greeks  and  Romans,  known 
to  ...••-•      3 

Anglo-Saxons,  qu,t  if  known 
to 4 
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Norman  conquest,  Mifpendcd 
at .  5 

Vitum  vadium  and  mortman 
vadium  explained •••      8 

Mortgage  an  estate  on  condi-^ 
tion  ••••••• ,..  10  etieq. 

Once  a  mortgage,  always  a 
mortgage 22 

Cannot  be  irredeemable ibid. 

Mortgage  creditor  not  en- 
titled to  any  advantage  be- 
yond principal*  interest, 
and  costs  •..••••••m 24 

Mortgage  must  be  mutual  34.  33 

But  need  not  run  quatuor 
pedibus.  One  may  be  able 
to  redeem  at  a  time  when 
the  other  may  not  be  able 
to  enforce  payment.. ••••.••    34 

Whether  absolute  conveyance 
can  be  converted  into  a 
mortgage  by  agreement 
subseqiient  temble  not 38 

Of  freeholds ^ 106 

£t  vide  Freeholds. 

Of  copyholds  •••••••••«,. Ill 

£t  vide  CopyhoUi. 

Ofleasdiolds    ...«• 118 

£t  vide  Leaseholds. 

With  powers  of  sale 128 

Et  vide  Sale  Popper  qf. 

Under  trust  terms 136 

£t  vide  Portions,  Maintenaaict, 
Interesi. 

By  executors,  trustees  for  sale 
and  for  (toyment  of  debts, 
and  under  powers  of  charg- 
ing •••^«,,«, ••••••«•••«•••••• 

£t  vide  those  tUks. 


177 
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By  deposit  of  title  deeds 195 

£t  vide  Deposit. 

Of  Welch  Mortgages 207 

£t  vide  Welch  Mortgages. 
By  tenants  in  tail,  and  by  de- 
fective conveyance  •••••••••  213 

£t  yride  those' titles. 
Of  advowsons,  church   liv- 
ings, rectories  impropriate, 

and  tythes   283 

£t  vide  those  titles. 
Of  the  equity  of  redemption    238 

£t  vide  Equity  of  Redemption* 
Equitable  lien  on  landed  es- 
tate   ^ 248 

Et  vide  Uen. 

Of  chattels  personal 260 

£t  vide  Chatuls. 

Of  bills  of  lading 270 

Et  nde  BilU  qf  Lading. 

Of  ships  and  freight*, 876 

Et  vide  Ships  and  Freight. 

Ofstock  ,  299 

EtvideS^ocJb. 

Liens  in  general  ••.••  310 

Et  vide  Lien. 
Of  assignments  of  mortgage    315 

Et  vide  Assigments. 
Mortgage  by  absolute  con- 
veyance with  separate  de- 

feazance  • ••  106 

Out  of  what  fund  mortgage 

roust  be  paid   457 

Et  vide  Payment  qf  Mortgage  Mo^ 

fiey. 
To  whom  money  and  lands  in 

mortgage  will  belong  ..f...  529 
So  long  as  the  debt  remains 
the  principal^  and  the  land 
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the  pledge,  k  is  penonal 
assets    639 

And  faeir  or  devisee  of  mort* 
gagee  wiR  be  Imstee  for 
the  executor    *. •••.••  529 

Mortgagee  may  coDvert  it 
Into  land,  and  make  it  pass 
asiodi ^,..  530 

If  mortgagee  obtain  an  abso- 
lute decree  of  foreclosare 
or  a  release,  the  lands 
cease  to  be  a  pledge,  and 
become  the  real  estate  of 
mortgagee    531 

Av.f  if  foreclosure  be  opened 
or  release  set  aside  •••......  ibid. 

Mortgagee  dying  after  order 
nisi,  but  before  final  order, 
derisee  entitled ;  but  land  is 
peraonal  assets,  as  to  cre- 
ditors   ibid. 

The  land  in  mortgage  be- 
longs to  the  executor^  al* 
though  the  heir  obtains  a 
release,  or  it  becomes  irre- 
deemable from  lapse  of 
time •••• ibid* 

Bat  if  heir  foreclose,  it  seems 
he  may  pay  off  the  mort* 
gage  to  executor^  and  retain 

the  estate  •••••«•* 590.639 

Et  vide  Heir, 

If  feme  covert  be  mortgagee 
in  fee,  her  husband  will 
be  entitled  to  the  land  as 

her  administrator.. .••••«.•••  533 
£i  vide  Hu^and  and 
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Mortgage  in  fee  is  divisible 
by  the  custom  of  London    539 
Et  vide  London. 

If  two  or  more  jointly  ad- 
vance money  on  mortgage 
the  debt  will  survive  at  law 
but  not  in  equity,  and  per- 
sonal representative  of  de- 
ceased a  neeessary  party...  ibid. 

Course  to  be  pursued  in  case 
of  loan  by  trustees ibid. 

So  if  lands  be  foreclosed  by 
two  or  more,  they  will  be 
tenants  in  common ••  533 

Mortgagee. 

Must  not  enter  mto  a  con- 
tract at  the  time  of  the  loan 
for  the  purchase  of  the  fee 
at  a  given  sum  in  default 
of  payment  of  mortgage* 
money  ••.... .•••    97 

If  two  or  more  lend  money 
on  mortgage,  they  are  te- 
nants in  common,  although 
the  security  is  limited  in 
joint  tenancy    ••••••.••  19S 

Consequences  of  this  doctrine 
if  one  die  bef<Mne  mortgage 
is  paid  off. ihid* 

Proviso  for  avoiding  it.........  194 

Mortgagee  in  possession  ac- 
countable for  profits    • 390 

If  he  assign  without  mort- 
gagor's assent,  responsible 
for  assignee   390.  368 
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In  what  manner  he  u  to  ac* 

«cmnt  «•••« S55 

Bl  ride  Accawu^ 

Court  of  Equity  nerer  inter- 
feres to  prevent  mortgagee 
obtaining  poMenion  •••330.  351 

May  annul  or  confirm  lease 
by  mortgagor  •••...•• ••  347 

Privileges  annexed  to  estate  of 
mortgagee 351 

May  evict  mortgagor  or  bis 
lessee  without  notice  ••••••  ibid. 

£t  vide  Emblements,  Mesne 
ProJUs,  Lessee. 

May  give  the  tenant  notice  to 
pay  him  the  rent  due  and 
distrain  for  it  ibid. 

May  proceed  at  law  and  in 
equity  at  the  same  time  •••  353 

Best  course  to  pursue 518 

Cannot  compel  mortgagor  to 
pay  debt  on  bond,  unless 
mortgagee  is  in  a  condition 
to  reconvey  the  estate 352 

May  retain  out  of  the  profits 
all  necessary  expenses  in 
collection  of  rents 353 

May  stipulate  for  appoint- 
ment of  receiver ibid. 

If  property  be  dispersed^  may 
appoipt  receiver  •* •  ibid. 

Cannot  charge  for  personal 
trouble ibid. 

Or  appoint  himself  receiver  356. 

366 

Of  West  India  estate  cannot 
icharge  pommission  ••••353.367 


Bi«e 

But  may  chaise  commissioQ 
as  consignee............  353.  367 

Duty  of  mortgagee  in  posses- 
sion to  keep  mortgaged 
premises  in  necessary  re* 
pain • / 35S 

Will  be  allowed  the  charge  oi 
permanent  improvements 
with  interest , 354 

Expenses  of  renewal  and 
maintaining  title t&tdL 

May  pull  down  ruinous 
houses  and  rebuild  .••.....•  ibid. 

May  fdl  timber  if  security 
be  defective • Mdm 

h  not  bound  to  lay  out  mo- 
ney,  except  for  necessary 
repairs  • ••sUd. 

Cannot  compel  mortgagor  to 
advance  money  for  renewal 
without  an  agreement......  ibid. 

In  possession  for  seven  years, 
may  be  qualified  to  sit  in 
Parliament ,..354. 368 

In  possession  may  gain  a  settle* 
ment  under  the  poor  law.»,  354 

In  possession   may  vote    for 

Member  of  Parliament  354.  367 

• 

Is  not  estopped  denying  bis 
mortgagor's  title  ••••••.....•  355 

Is  a  purchaser  pro  ianta, 
within  27  Eliz.  c.  4.  .••••••  f&u2. 

Cannot  be  compelled  by  a 
purchaser  to  quit  posses- 
sion without  payment  of 
principal^  interest^  and  costs  ibid. 

Is  entitled  to  full  costs  oq  re*^ 
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dempiioD,  unless  deprived 
by  miscoDduct..*..... 355 

Infant  may  convey  • 357 

Lunatic 362 

Restrictions  and  disabilities 
annexed  to  estate  of. •»  364 

Cannot  accept  a  lease  from 
mortgagor,  «emMs  ihkL 

Cannot  by  himself  make  a 
binding  lease  in  '  equity, 
unless  there  be  an  absolute 
necessity  ••.•••••.• ••••••  366 

Cannot  bar  right  of  redemp> 
lion  by  fine  or  recovery  .••  870 

Shall  not  present  if  advowson 
be  vacant  •••••••^••••••••••••tMj. 

Musf  not  commit  waste  .•••••  371 

Must  take  subject  to  acts  of 
forfeiture  by  mortgagor  •••  ibid. 

Cannot  compel  mortgagor  to 
account  for  rents  and  pro- 
fits   333.  334.373 

May  compel  sale  in  case  of 
bankruptcy  and  prove  for 
residue,  or  throw  up  bis 
securities  and  prove  the 
whole  debt  505 

If  mortgagee  act  mo^^ie,  he 
will  be  personally  respon- 
sible  ••.•..•••• 557 

As  if  he  permit  bankrupt 
mortgagor  to  make  use  of 
incumbrance  to  keep  out 
assignees  •••••...• 558 

Or  enter  and  permit  the 
mortgagor  to  receive  the 

j:ent8.M.Mt«««»*ttt««»f  ••••»•••  >&*<^* 
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Or  bring  gectment  and  re* 

fuse  to  take  out  executioa    559 
Or  if  on  sale  he  permit  mort- 
gagor to  receive   part  of 
purchase  money 558 

Mortgagor. 

Bound  to  see  to  the  applica-* 
tion  of  trust  money.... 193 

Making  mortgages  without 
notice  of  prior  charges^ 
penalty  of. 842 

Exception,  if  other  lands  are 
added,  not  fraudulently  ....  84S 

Mortgagor  must  give  notice 
in  writing  under  his  hand 
of  all  his  charges 246 

Assignee  of  the  second  mort- 
gage has  the  benefit  of  the 
penalty • UntL 

Not  bound  by  settlement  of 
accounts  between  mortga^ 
gee  and  assignee  • 319 

Nor  by  their  agreement  to 
convert  interest  into  prin* 
cipal.....r. ibid. 

Tenant  to  the  mortgagee......  32f 

Under  proviso  for  quiet  en- 
joyment until  default  in 
payment,  may  be  consi* 
dered  as  tenant  for  years..*  328 

After  determination  of  agree- 
ment and  until  payment  of 
interest,  may  be  considered 
tenant  by  sufferance  .......  ibid. 

If  no  agreement  for  posses* 
siony  is  tenant  at  will  •.••m  ibfd* 
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Piige 

If  oioftgi^  be  trantferred, 
he  is  tenant  bj  mifierance 
to  the  auigiiee  mtil  pay« 
ment  of  interest,  and  then 
tenant  at  will   ••••••«•••••••«  93S 

Heir  or  dertsee  of  mortgagor 
boMs  adversely  until  pay* 
menl  of  inteiest  &c.  and 
then  as  tenant  at  will •  ibid. 

If  land  be  in  occupation  of 

^  tenant,  mortgagor  may  be 
considered  as  receiTer,  ted 
dub, • •••  Md. 

PHTileges  of. 381 

In  possession  may  vote  for 
Member  of  Parliament  ...  ibid. 

May  gun  a  settlement  under 
the  poor  laws  .*»ibid. 

Not  being  in  possession  by 
fraud  or  wrong  •••*••...•...  S32 

Is  not  acfconntable  for  rents 
and  profits...3d9.  384.  879.  555 

May  present  to  ^dvowson  60. 238. 

341.870 

May  stay  proceedings  at  law, 
or  in  equity  under  7  Geo.  II.  835 

If  mortgagor  contract  to  sell 
to  mortgagee,  a  court  <^ 
law  wiU  not  stay  proceed- 
ings under  the  7th  Geo.JL  839 

If  foreclosure  bill  eaobrace 
any  object  distinct  from 
the  foreclosure,  no  refer- 
ence  in  equity  under  tiie 
statutCjr  semb^  «. 338 

Application  to  equity  must 
be  made  prior  to  mortga- 


gee's  being  entitled  to  sue 
out  ezecntioD  •••.•••••••••••  sWdL 

Proceeds  on  admimon  that 
principal  and  interest  are 
due  as  staled  in  the  bill  ••• 

Cannot  be  granted  if  mortga* 
gor  be  in  contempt  ••..••••• 

Rcatricttons  and  disalnlities 
annexed  to  estate  of  ••  343 

Will  be  restricted  from  WMte  ikid. 

In  order  to  enforce  qwcific 
performance  of  agreemeol 
for  a  lease,  must  obtain  a 
reconveyance,  or  procure 
the  mortgagee  to  concur  *••  345 

Whether  under  an  agreement 
for  a  lease,  tenant  can  cobb* 
pel  mortgagor  to  redeem...  846 

Mortgagor  cannot  dispute 
his  mortgagee's  title  847 

Cannot  bar  mortgagee  by 
fine  or  recovery ••••  848 

Fine  or  recovery  by  mort^ 
gagnr  tenant  m  tail,  wiU 
let  in  mortgage  ••^•••^••••t  ikid- 

Covenants  with  mor^^agor  by 
lessee,  efiectof. Otd. 

Cannot  be  compelled  to  pay 
debt  on  bond,  unless  mort- 
gagee is  in  a  condition  to 
reconvey  the  estate  •••••••..  359 

Is  liable  to  eviction  witboui 
notice  • • ••••  343 

Has  no  right  to  emhtoments     843 

MoETMAiH  Act. 
A  bequest  of  money  secured 
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Page 
on  mortgtige  is  within  the 
mortmain  act  591 

MoETvuM  Vadium. 

According  to  Ghtnvine,  what  6.  8. 

10 
According  to  Littleton,  Coke  9, 10 

Notice. 
Vide  Imtbust.  Costs.  TaCkino. 

Undocketed  jadgwdnt  with 
notice  binding •••»•••    60 

Mortgagee  in  fee  parcfaasing 
without  notice  of  snbse- 
quent  judgments  not  hound    71 

Second  mortgagee  with  no- 
tice of  prior  defective  coo- 
veyance  relieved  against, 
9emblc 227  to  230 

Second  mortgagee  without 
notice  has,  prdEerence  at 
law  and  in  equitf  orer 
prior  defective  assurance...  232 

Notice  of  ^  a  prior  equitable 
charge  before  conveyance 
will  bind  vendee  al^ugh 
after  payment  of  purchai 
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239 


Third  mortgagee  without  no* 
tice  gaining  the  legal  est«be 
baa  pceference  to  prior 
mortgagee  .«••••••••••«*•«••«•  240 

flu/  Hpw  far  notice  to  tot 
mortgagee  shaM  afieot  his 
assignee  ••»•••••«»«•.••••«•*•  wa* 

Notice  of  aasignsMBt. should 
begiveatomDrtga^or^^*..  319 

Notice  is  eiprassed  or  implied  373 

Or  by  statutory  ennfitflient«*«  ibid. 


Page 
Want   of  notice    either   in 
gramior    or    gcantee    will 

protect  374,375,376 

Fraud  in  the  origmal  trans^ 
action  will  be  purged  by 

want  of  notice...... 377 

What  is  not  express  notice...  378 
Constructive  notice  whatever 
is  sufficient  to  put  a  party 


on  inquiry 


••••••«•«.««••••• 


•  ibid. 


Notice  that  the  legal  estate  is 
in  a  third  person*  is  notice 
of  the  nature  of  the  trust  Hid. 

Notice  of  the  estate  being  in 
tenancy  is  notice  of  tike 
nature  of  the  imerest  of 
the  tenant.....*...**. ••  ibid. 

Purchaser  or  mortgagee  will 
be  deemed  to  have  notice 
of  a  contract  by  tenant  for 
purchase  of  inheritance  •••  379 

Or  of  hi&  right  to  Ximber......  ibid. 

Notice  that  title-deeds  are  in 
possession  of  a  third  per- 
son, puts  a  purchaser  on  in- 
quiry of  tiw  nature  of  the 
lien  ♦♦•♦••♦.••••r.*.*.  ••••••••*  tola. 

Impnovident  lease  of  chanty 
is  not  notice  to  a  subJes^ 
see   ..•«»••.•«•••• •••••..  ibid. 

Notice  to  counsel,  attorney,  or 
agent,  is  notice  to  party 
himiekf; ibid. 

Although  omployed  in  pait 
only  of  the  transaction    ».•  381 

But  notice  roust  be  in  re  gesid  380 

Notice  of  a  deed  is  notice  of 
its    contents,    and    party 
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ftige 
bound  by  notice  if  be  can- 
not   make   out    bis   title 

without  tbe  deed 381 

Distinctions  taken  in  tbe  above 

doctrine   ibid. 

Purchaser  from  husband  of 
wife's  estate,  bound  to  in- 
quire if  the  husband's  con- 
tract (tbe  consideration  for 
it)  has  been  performed   •••  383 
Appointment  by  father  to  son 
and  conveyance  by  father 
and  son  to  purchaser,  is  not 
notice  of  fraud  to  purchaser  ihid. 
Registration  is  nol  notice   •..  ibid 
Registered  deed  does  not  pre- 
vail    under     unregistered 

deed  with  notice •...••  387 

Act  of  bankruptcy  is  not  no- 
tice    388 

Docketing  of  judgment,  not 

notice    ••  ibid. 

Notice  of  undocketed  judg«     ^ 

ment,  binding  in  equity *.•  ibid. 
Decree  not  constructive  no- 
tice, ntiies^  pendente  Utc  •••  ibid. 
Being  a  witness  to  a  deed  is 

Tiot,8emble ••••.389.  427 

Mortgagee  obtaining  legal  es- 
tate, not  bound  by  interme- 
diate  incumbrances  of 
which  he  had  not  notice  at 
the  completion  of  mort- 
gage .-v 390 

But  notice  at  any  time  prior 
to  completion  of  mortgage 
is  notice,  although  after 
payment  <^  money  •••«•••.•  ibid. 


Mortgagee  without  notice  ptir^ 
chasing  in  a  prior  incum- 
brance, shall  tack  although 
purchasing  with  notice  of 
mesne  incumbrance    409 

And  although  pendente  lite ...  417 

But  not  afler  a  decree  to  settle 
•  priorities  « 420,  421 

Or  if  mortgagee  purchase  as 
trustee  for  another •  41S 

Mortgagee  without  notice, 
and  having  the  legal  es- 
tate entitled  to  tack  all 
sums  forming  special  and 
general  liens  393. 43S 

Notice  must  be  denied  wbe^ 
ther  charged  by  the  bill 
or  not  •••....  429 

SUuT  if  notice  to  first  mortg»> 
gee,  his  security  extending 
to  further  advances,  of  se- 
cond mortgage  made  with 
notice  of  first,  prevents 
tacking.... ^ ibid. 

Act  of  bilnkruptcy  prior  to 
lending,  does  not  prevent 
tacking .mibid^ 

If  loan  be  subsequently  to 
commission,  quJ ....4  430 

Six  calendar  months'  notice 
requisite  to  stop  interest 
on  mortgage    ••••••..••....•  490 

Mortgagor  must  give  the  like 
notice  of  his  intention  to 
pay  in  unless  mortgagee 

has  demanded  it 553 

StuJ  if  six  months'  interesi 
in  advance  be  not  usury  ••»  554 
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Page 
Whether  mortgagee  in  posses- 
sion, permitting  mortgagor 
to  receive  the  rents,  be  re- 
sponsible before  notice  of 
other  incumbrances,  quJ     558 

Notice  to  Quit. 

Mortgagor    not    entitled  to, 

nor  his  lessee 343,  343 

Vide  Mortgagor,  Lessee. 

Packers. 
Vide  Lien. 

Have  a  general  lien  by  U3age  311 


Paraphernalia. 

General  rule  that  personal  es- 
tate of  mortgagor  shall  in- 
demnify the  real  estate, 
shall  not  pr^udice  widow's 
right  to  paraphernalia 


••• 


483 


Parliament. 


Mortgagor  in  possession  may 
vote  for  members  of  331 

Mortgagee  in  possession  for 
seven  years,  may  be  qualifi- 
ed to  sit  in  parliament  354.  368 

Mortgagee  in  possession  may 
vote  for  members  of  parlia- 
ment   354.367 

Parol  Evidence. 

Admitted  to  shew  a  convey- 
ance is  by  way  of  mortgage  24, 

25,26 
Parol  evidence  admissible  to 

shew  for  whose  benefit  mo- 


Page 
ney  was  raised  on  mort- 
gage of  wife's  estate  ..••.•  503 
And  of  her  relinquishment  of 
claim,     after     husband's 
death    504 

Partners. 

One  partner  may  mortgage 
his  share  to  the  other  ..••..  267 

Undivided  share  of  stock 
mortgaged  to  a  stranger •••  ibid. 

Partners  seised  per  my  et  per 
tout,  and  each  must  be  al- 
lowed against  the  other 
all  he  has  advanced  267  n. 


Payment  or  Mortgage 

Money. 

One  party  may  be  entitled  to 

redeem,  although  the  other 

party  may  not  be  entitled 

to  require  payment  ^ 34 

Out  of  what  fund,  mortgage- 
money  must  be  paid  457 

As  between  real  and  personal 
representatives  of  the  debt- 
or, the  personal  estate  pri- 
marily  liable,  and  must  in- 
demnify the  real  estate  ...  ibid. 
Whether    lands    devolve    on 

heir  at  law  or  devisee ibid. 

To  apply  the  rule,  the  mort- 
gage must  be  the  debt  of 

the  party •  457 

Although  not  originally  the 
debt  of  the  party^  it  is  op- 
tional in  him  to  make  the 
debt  his  own,  and  the  ge- 
neral rule  will  then  apply    458 
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Page 
Whereit  is  the  debt  of  the 
party,  mortgagor  may  ex- 
empt  his    penonal  eaUrte 
by  express  dedantioo  or 

by  implicatioQ ^  459 

It  is  a  sufficient  indicatioD  of 
intention  if  it  tatbfy  the 

mindof  the  judge  460 

Eridence    dehon    the   will 
should  not  be  received  of 
the  testfttor's  intention    •••  461 
It  it  not  sufficient  to  shew  an 
intention    to    charge    the 
rea]  estate  with  payment  of 
debts,  the  mortgagor  must 
shew  an   intention  to  ex- 
empt theperK>nal  estate  ...  ibid. 
JMstinction  taken  in  the  case 
of  a  testator   directing  a 
particular  debt  to  be  paid 
out  of  a  particular  fund  •••  462 
The  personal  estate  falling  to 
the  executor,  virtute  officii, 
strongest  inference  against 
the  exemption  of  personal 

esUte    463 

Or  the  gift  of  the  personal 
estate  to  him  as  a  legacy, 
and  his  appointment  as 
executor^   being    in    one 

and  the  same  sentence ibid* 

The  converse  is  not  an  infer- 
ence for  its  exemption ibid. 

Cases  to  be  found  of  execu- 
tor taking  the  personal  or 
residue  of  personal  estate 
exempt  from  debts  .....•••.  ibid. 
The  same  persons  appointed         | 


trustees  and  executors,  an 
infinrcace  against  the  ex- 
emption •••«•• 464 

A  gift  of  the  whole  personal 
estate,  &vordble  to  the  ex- 
emption   ^ •••••  465 

A  bequest  of  the  residue,  ae- 

cu$    ....- ^ t6uL 

Distinction  taken  in  cases  in 
which  the  residue  has  been 
immediately  preceded  by 
an  ei^umeration  of  specific 
articles  not  likely  to  be  in- 
tended to  be  sold ibidm 

Or  when  considered  a  resi- 
due, specifically  bequeath- 
ed ••• ibid., 

And  in  all  cases  in  whicb  it  is 

a  specific  legacy  .•... 466 

Cases  in  which  the  possession 
of  the  real  and  personal  es- 
tate accrues  to  the  same 

person ^,».Md^ 

Inference  against  the  exemp- 
tion •••••• •••  ibid. 

Trust  for  sale  out  and  out,  le- 
gatee of  residue  may  caO 
on  executor  taking  the  re- 
siduary  general    personal 
estate  for  indemnity ••••••^  ibid. 

But  teeui  if  the  general  fund 

be  given  to  a  stranger ibid. 

Omission  to  chaq^  funeral 

expenses  in  real  estate    •••  467 
Modem  cases  considered  •••467  to 

483 
General  rule  in  this  respect 
laid  down  by  Lord  £Uon«..  4^ 
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Page 
The  general  rule  of  primary 
liability  of  personal  estate  to 
iDdeninify  real  estate^  will 
not  in  the  case  of  mortgage 
prevail  to  the  prejudice  of 
legatee^  creditors,  or  the 
.paraphernalia  of  the  widow  483 
Rule  applicable  between  heir 
and  devisee,  and  executor 
or  admin istrator,  residuary 
legatee,  and  next  of  kin  ...ibid. 
Will  be  applicable  in  case  of 
orphanage  part  by  custom 
of  London,  and  >ridow's 
customary  moiety  in  pro- 
vince of  York  483,  484 

In   what   order    real   estate 
shall  be  applied   ••#•••••••••  ibid. 

Devisee  of  estate  in  mortgage 
may  call  on  estate  devised 
for  payment  of  debts,  or 
charged  with  debts  for  in« 
demnity,  although  devised 
subject  to  incumbrances  •••  485 
Estate  deseended  must  ex- 
onerate mortgaged   estate 

devised 486 

So  if  testator  exempt  his  per* 
•ooal  estate,  and  devise  bis 
mortgaged  estates  subject 
to  incumbrances,  and  per- 
mit other  estates  to  descend  487 
Estates  devised  for  payment 
of  debts  shall  exonerate  de- 
scended estates •  ibid. 

This  does  not  apply  to  estates 
specifically  devised,  charged 
with  debU    488 


Page 
Genera]  order  of  payment  489. 491 
Cpses  of  doubt  whether  the 
loan  is  the  proper  debt  of 

the  party 491 

In  case  of  a  purchaser,  mort- 
gage   on    estate    not  his 

debt ibid. 

Covenant  by  him  with  vendor 
to  indemnify  him  or  to 
pay  the  debt  is  not  suffi- 
cient evidence  of  intention  499. 

494 
Exception  in  a  case  in  which 
the  purchaser  had  origin* 
ally  become  liable  to  mort» 

gagee    495 

Under  a  covenant  with  mort- 
gagor to  indemnify  or 
pay  the  debt,  purchaser 
not  liable  to  action  at  law 

.   by  mortgagee  493 

Trust  or  charge  by  purchaser 
for  payment  of  debts  will 

not  comprise  it ibid. 

Distinction  if  money  be  bor- 
rowed to  complete  the  pur- 
chase     •«•.«• ibid. 

And  further  distinction  taken 
between  a  purchaser  of  the 
equity  of  redemption  and 
a  contract  for  the  whole 
estate  discounting  the 
mortgage  debt,  quJ  ...•••  493 
Cases  in  which  there  is  a  new 
agreement  between  ^  the 
-  purchaser  and  mortgagee  495, 

496 
StuJ'   If    purchaser  merely 

zz 
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Page 
covenaai  with  mortgagee 

to  pay  the  debt    497 

Case  of  heir  at  law  or  devisee 

taiung  subject  to  mortg^  498 
Covenant  on  transfer  or  as- 
signment will  not  make  the 

debt  their  own 499 

Or  if  other  estates  be  added 

on  loan  of  a  further  suro«..  ibid. 
Or  a  covenant  for  increase  of 

interest ^ibid. 

Sh*T  If  the  heir  or  devisee 
borrow  a  small  additional 
sum  whether  it  will  npt 
form  a  primary  charge  on 

the  mortgaged  estate   ib  id. 

General  charge  by  heir  or 
devisee  of  debts  on  real 
and  personal  estate  will  not 

shift  the  onus  ibid. 

Nor  a  direct  mortgage  by 
him  to  pay  off  debts  or 
legacies  of  his  ancesiori&c.  501 
The  like  if  he  give  h(s  bond 
or  pote  of  hand  for  debts 
or  legacies  charged  on  the 

l^d  •• i^i^' 

The  case  of  surety ibid. 

Where  an  estate  i«  charged 
under  a  power  and  in  an 
assignment,  the  person  en- 
titled covenants    •  • .  •  • ibid. 

Or  where  a  man  charges  bis 
estate  as  a  mere  surety  for 

another's  debts .^ ibid. 

Voluntary  gift  by  way  of 
charge  with  personal  cove- 
nant..... 502 


Page 

Covenant  by  settlor  for  chil- 
dren's portioqs^  widow's 
jointure .« m—  503 

Husband  and  wife»  ca^  of...  ibid. 

Money  raised  on  wife'^  estate 
for  benefit  of  husband,  wife 
will  be  a  creditor 503 

Will  have  preference  to  lega- 
tees but  not  to  creditors  ...  ibid. 

Parol  evidepce  admissible  to. 
shew    for    whose    benefit 
money  raised • .i^idr 

Exceptions  if  money  be 
raised  tp  pay  off  debts  of 
wife  incurred  dim  sqI^,  &c.  ibid. 

Parol  evidence  admissible  of 
relinquishment  of  wife's 
claim  after  husband's  death  504 

Claim  of  wife  not  waived  by 
her  covenant  to  pay ibid. 

Husband  to  be  indemnified 
if  on    tranpfer    of   wife's 

r 

mortgaged  estate  he  enter 
into  bond  or  covenant ibid. 

Course  to  be  pursued  if  the 
money  is  intended  for  hus- 
band's benefit  505 

Freeholds  conveyed  with  co- 
venant to  surrender  copy- 
holds, both  ^re  primary 
funds 409 

Time  of  payment  may  b^ 
enlarged  after  decree  en- 
rolled     514 

Policy  Brokers. 
Vide  Lien. 

I  Have  a  general  Jien  by  usa^  31i 
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Poor. 

liQrtjMQr  in  possession  may 
gain  «  seUUfioent  under 
the  poor  tews  $31 

But  Bol  if  in  poBsession  by 
fraud  or  wroog  ^. 332 

Mortgagee  in  potaewion  may 
gain  a  sddeinent •  S54 

POETIONS. 

In  vhaik  manner  trutts  sbouM 
be  dtdaitd  qf  poriiona  ••«  136 

Case  of  terra  limited  in  T€^ 
mender  after  death  of  pa- 
rent»  and  portion  made 
payable  at  a  certain  time 
or  age,  without  reference 
to  the  death  of  parent 137 

Trust  of  tevm  U  raise  por* 
lions  on  failure  of  issue 
male  of  tba  marriage,  and 
wife  dies  without  issue 
male • ibid. 

Children  shall  not  wait  the 
death  of  their  father  ••.•••  ibid. 

Evils  rcaulting  from  this  doc- 
trine  • 144 

Distin^ticyas  taken  |n  case  a 
particular  time  is  appointed 
for  raising  the  portions 
after  the  commencement 
of  the  term ibid. 

Or  maintenance  being  di- 
rected to  be  raised  out  of 
the  rents  and  profits  after 
the  term  has  fallen  into 
possession • 145 

Or  ip  case  the  residue  of  tl|e 


Page 
rents  (after  raising  mainte- 
nance)  is  directed  to  be 

•  paid  to  the  persons  en- 
titled in  reversion  expects 
ant  on  the  term   •••  lik 

General  rule  as  laid  down  by 
Lord  Bldon }4A 

Several  cases  in  which  the 
courts  have  or  have  not 
held  themselves  bound  by 
the  general  rule  ..••.•147  to  163 

Usual  mode  of  raising  por- 
tions  • 16$ 

General  rules  stated  regulat- 
ing the  raising  and  payment 
of  portions „  175 

If  the  portion  be  to  be  raised 
out  of  annual  profiu  it  will 
carry  no  interest •.....•  176 

PossEssio  Fratris, 

May  be  of  an  equity  of  re- 
demption •••.• •••••••••    6i 

Power. 
Vide  Notice. 

Appotatment  by  way  of 
mortgage  is  but  an  exer- 
cise, pro  tanto ,»,...    59 

A  power  to  oharge  an  estate 
with  a  sum  includes  a 
power  to  charge  interest. ••  I9t 

An  unlimited  power  to  chai^ 
wiU  authoriare  a  disposition 
of  the  lands. 

A  particular  power  of  charg- 
ing ivill  not  authorize  a  Ik 
mitatioD  of  tbo  land  to  se- 
zz  2 
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Page 
cure  the  money,  but  qu.f 
if  equity  will  not  relieve  ...187 

A  power  to  appoint  the  fee 
will  authorize  a  charge    ...  ibid. 

As  also  an  appointment  to 
trustees  to  sell ibid. 

A  power  to  charge  a  sum  of 
money  held  to  authorize  an 
appointment  of  a  rent 
charge. ibid. 

If  a'mortgage  be  made  under 
a  power,  the  equity  will 
result  to  the  old  uses,  un- 
less there  be  evidence  of  a 
different  intention   ••.••••.•  551 

Pro  Conpesso. 

Bill  of  foreclosure  taken  pro 
cor^fesso,  court  will  order  a 

sale  « ••  512 

* 
Pro  Interesse  suo. 

Proceedings  under  an  exami- 
nation pro  interesse  suo  596, 597 

Purchasing  Incumbrances. 

Stranger  purchasing  in  in- 
cumbrance for  less  than 
full  value  entitled  to  whole 
benefit  as  against  mort* 
gagor 321.  ^^ 

Whether  as  against  a  bond 
fide  purchaser  without  no- 
tice or  subsequent  creditors, 
.  qu.f  semble,  he  may •••  562 

But  not  if  trustee,  executor, 
or  guardian  or  heir  at  law, 
unless  for  protecting  an  in- 


Page 
cumbrance  in  their   own 
riaht  •.« 322.  565 

Mortgagee  without  notice  of 
mesne  incumbrances  at 
time  of  mortgage,  pur^ 
chasing  in  prior  incum- 
brance, shall  tack  although 

•   purchasing  with   notice. ••409, 

et  seq. 

And  dlihough  pendente  Hie,.,  418 

Exception  if  mortgagee  pur- 
chase as  trustee  for  another  413 

And  not  after  a  decree  to  sct- 
tleprioriUes  ....• 420,421 

Purchaser. 

Vide    Payment    of    Mortgage 

Monet. 

Mortgagee  is  a  purchaser 
within  27£liz.c.4 •  355 

If  a  man  purchase  an  estate 
which  proves  to  be  subject 
to  an  equity  of  redemption .     * 
and  die,  the  heir   is   en- 
titled to  money    ..•...••.•••  530 

Mortgage  existing  on  pur- 
chased estates  not  consi- 
dered the  proper  debt  of 
purchaser     ••....».... 491 

Covenant  for  payment  by 
him  with  vendor  not  in 
general  sufficient  evidence 
to  make  the  debt  his  own    492 

Under  such  a  covenant  not 
liable  to  action  at  law  by 
mortgagee    ...••« ibid. 

Money  borrowed  to  complete 
the  purchase,  his  own  debt  ibid. 
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Distinction  taken  in  case  the 
contract  be  for  purchase  of 
VI hole    estate    discounting 

the  mortgage  money  492 

Cases  of  new  agreement  with 

mortgagee    ••••  495^  496 

Stu.f  If  purchaser  merely 
covenant  wit^i  mortgagee*..  497 

Quarries. 

Mortgagee  will  not  be  al- 
lowed costs  for  opening  •••  561 

Receiver. 

Mortgagor  is  not  to  be  con- 
sidered a  receiver  for  mort- 
gagee   ••• 334 

Mortgagee  may  stipulate  for 
appointment  of  •...••  ...SSS.  557 

May  .  appoint  receiver  if 
estates  lie  dispersed Hid. 

Mortgagee  cannot  appoint 
himself  receiver  353.  366 

Account    kept    by    receiver 

.  within  twenty  yeacs  will 
not  save  the  right  of  re- 
demption   • 544 

Appointment  of  by  Court  of 
Equity 595 

Mortgagee  having  legal  estate 
cannot  obtain  appointment 
but  must  eject  ••.. ••••  ibid. 

If  first  mortgagee  be  in  poa- ' 
session,  second  mortgagee 
cannot  obtain  appointment 
but  must  redeem 596 

Charge   of    mismanagement 


Page 
not  sufficient  ground  before 
answer •  596 

First  mortgagee  not  in  pos- 
session^  second  mortgagee 
may  have  a  receiver  with- 
out prejudice   ••.•••  ibid, 

-And  after  receiver  appointed, 
it  is  contempt  in  first  mort- 
gagee  to  eject  without  leave  ibidi 

Court,  on  application,  will 
permit  him  to  eject  or  to 
be  examined  pro  interesse 
suo  (which  see)  •^f 

Receiver  should  enter  re- 
cognizances with  two 
sureties • • 597 

TenanU^should  attorn  to  him  ibid. 

If  it  is  intended  he  should  do 

'    more  than  keep  down  inte- 
.  rest,  order  should  express  it  ibidl 

Appointed  on  behalf  of  se« 
Yeral  cannot  be  discharged 
without  x^onsent  of  all 598 

Recognizance. 
Vide  Statute  Merchant. 

Trust  estates  of  inheritance 
extendible  under  .../. 51 

Recognizances  by  the  com- 
mon law,  what?  76 

Execution  may  be  sued  out  on 
them  as  on  a  judgment  *.,.  ibid. 

Scire  facias  necessary  to  re- 
vive them    ibid. 

Must  be  enrolled  within  six 
months ibid. 

Bind  from  the  time  of  inroU- 
ment « ..ibid. 
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Recognimtibet  by  abilute  in 

the    nature   of  a   statute 

staple   w» 63 

Dtflerence  from  staple  oier* 

cIi8iit«M*t>* M «•••••••    83 

Writ  of  execution  under,  is 

an  extent  -•...- 9i 

How  to  be  inroUed  h..    87 

Should  be  repstered  in  Mid« 

dieses  and  Yorkshire  o..,.    90 

RscovixY. 

Necessary  to  bar  reniaiader 
on  estate  tail  in  an  equity 
of  redempiioa  •••.. 33 

By  mortgagor  does  not  bar 
mortgagee... •• 348.  356 

By  mortgagor  tenant  in  tail, 
lets  in  mortgage 348.  356 

Infbnt  trustee  or  mortgagee 
wtH  be  ordered  to  contey 
by • 862 

By  mortgagee,  does  not  pre- 
judice  right  of  redemption  370 

RscTomir  Impbopriatv. 

Subjeet  to  mort^gan^  like  any 
other  species  of  real  estate  937 

Redemption,  Rigbt  of. 

Vide  £quity  of  Redemption. 

Redemption^  Bill  for. 

One  party  i»ay  be  entiUdi  to 
redeem,  although  the  other 
may  not  be  able  to  enforce 
payment  • »•••••     34 

Equity  will  (if  necessary) 
make    terms    with   mort* 


Page 
gagor  before  il  permit  Dim 
toradeeni •••.••••..•.•••  t35 

Mortgagor  not  permitted  to 
dispute  mortgagee's    tide   - 
before  he  redeems   &..•••—  &35 

Court  will  lend  ita  aid  to  all 
pernors  ^f  the  profits,  ahd 
all  persons  claiming  any 
share  in  the  equity  of  re- 
demption    .•••••.•• 536 

General  principle  that  no  one 

.  shall  redeem  who  cannol 
show  title  to  mortgagor's 

estate    •  537 

'  Exception  in  case  assignees, 
executors,  or  trustees  re- 
fuse to  act.. ..•••.»• •  iUd. 

Who  may  redeem 

Heir „ *  558 

Devisee    •«•••». ..b ...«  ibid. 

Assignee  of  mortgage ibid. 

Assignees  of  faankrupt.M..«  539 

Judgment  creditor ibid. 

Tenant  by  elegit  or  statute  ibid. 

Sequestrator .••.•*.,.  ibid. 

The  crown,  or  its  grantee  ibid. 
C  reditor  whose  debt  subsistB 

r 

inequity  only,  McmbU  •••  ibid. 

Tenant  ^..*^...* 540 

Voluntary  grantee  .•«...•••  »(ui. 
Persons  claiming  in  defimk 
of apfnonitment    .•«*»•••«  ibid. 

Dowress  ••«.•»• ,^..:.^ibid* 

Tenant  by  curtesy ibid. 

Jointress  ••••••••»•••.•*••••**  i£6i<i. 

Subsequent  mortgaigiees  .,*ibid. 

Tenant  for  life 541 

Remainder*man  •...». ibid. 
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HeVersioner 541 

Creditbrs  of  hUsbatid,  in  re- 
spect of  mortgage-tenn 
purchased  in  joint-names 

of  husband  and  wife ihid. 

Protestant  heir    ibid. 

Commiltee  of  lunatic ibid. 

Guardian ibid. 

After  tWeuty  years'  abandon- 
ment, right  will  be  lost  ...  543 

Unless  ^aved  by 

Itnpris6ntt)etit ibid. 

Coverture ibid. 

Being  beyond  seas  ••  ibid. 

Or  non  sane  memory ibid. 

In  which  cases,  ten  years  al- 
lowed after  disability  re- 
moved    543 

If  time  once  begin  to  run, 
subsequent  disability  does 
Aot  avail  543 

Mortgagor  may  plead  statute 
of  liit^itations,  or  demur  •«.  ibid. 

Other  circumstances  taking 
case  out  of  the  statute ibid. 

Fraxid  or  oppression    ibid. 

Acknowledgement  *    within 

twenty  years    544 

Vide  Account.    Receiver. 

A  conveyance  by  mortgagee, 
sul^ect  to  redemption  ••••••  iM. 

Surrender  to  use  of  will  of  no 
operatioa  «8  fm  acknow* 
ledgement    , ••  ibid. 

Devise  of  the  lands  as  mort- 
gaged estate,  of  allusion  to 
the  mortgage,  sufficient  •••  545 

And  so  contract  for  purchase 
of  equity  of  redemption  .tt  ibid. 


.    Page 

Parol  evidence  admissible  •••  545 

If  mortgagee  submit  to  be  re-* 
deemed    -. ibid. 

Or  mortgagor,  &c.  remain  in 
possession  of  part ibid. 

Or  if  the  time  be  otherwise 
welt  accounted  for  ^ 546 

Ifo  time  will  bar  a  Welch 
mortgage ^.**ibid. 

Or  if  there  be  agreement  that 
the  mortgagee  shall  hold 
.till  satisfied •••  ibid. 

A  mere  demand  by  mortga- 
gor not  sufficient •  544 

,  Redemption  wifl  be  decreed 
according  to  priorities    •••  551 

Remainder-man  must  give  te- 
nant for  life,  and  prior  re- 
mainder-man an  option  •••  ibid. 

Creditors  should  make  pefsons 
legally  entitled  parties......  552 

Tenant  for  life  only  compelled 
to  keep  dotvn  the  interest  ibid. 

But  remainder-man  may  re- 
deem, and  evict  him  if  he 
will  not  contribute  .••••••..  ibid. 

Subsequent  mortgagees  must 
make  the  mortgagor,  or  his 
heir,  a  party    •••••553 

Mortgagor  must  give  six  ca« 
lendar  months'  notice •  554 

Unless  mortgagee  has  de- 
maioded  payment,  &c.    •••  Aid* 

Redemption,  Bill  fob. 
Vide  Reoemptiom,  Right  or. 

If  mortgagor  be  not  a  party 
to  as:>ignment,  mortgagee 
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iniist  be  a  party  to  the 
bill  for  redemptioQ 320 

If  bill  be  dismissed  for  want 
of  payment,  it  is  equiva* 
lent  to  a  foreclosure 515 

A  purchBser pendente  Hie  will 
be  bound  by  it ibid. 

If  bill  be  dismissed  for  want 
of  prosecution,  second  bill 
may  be  filed •••••••.•.•••  ibid. 

Bfi-BNTBT,   Right  of,   on  per- 

FORM ANCB  OF  CONDITION. 

Not  alienable  or  devisable,  and 
only  resenrable  to  the  heir    17 

Rbfbbencb  undbb  Statute  7 
Geo.  II. 

Vide  MoBTGAtsoB* 

Registrt. 
Vide  Notice. 

Is  not  notice 383.  387 

Diffirence   between  English 

and  Irish  Registry  Acts  ».•  385 
Registered  deed  does  not  pre- 
vail  against    unregistered 
deed  with  notice 387 

• 
Release. 

By  mortgagor  after  first  de* 
cree  iik  foreclosure,  tanta- 
mount to  final  order... ..••••  528 

Release  by  tenant  in  tail  bind- 
ing on  remainder-men,  ailer 
decree  to  account  • 523 

If  release  of  equity  of  re- 
demption be  set  aside,  mo* 


Page 
ney  belongs  to  the  heir, 
eembU  ••»• •••  531 

Remairoer-Man. 

Remainder-man  or  rever- 
siooer  may  file  their  bill 
for  relief  asfainsl  tenant  for 
life,  permitting  interest  to 
run  in  arrear   • ••  445 

And  may  have  relief  against 
hb  personal  representatives  ibid. 

May  redeem    •...••  541 

Must  give  tenant  for  Ufe  and 
intermediate  remainder- 
man an  option*. *»••••  551 

Renewal. 

Mortgagee  cannot  compd 
mortgagor  to  advance  mo- 
ney for  renewal,  without 
an  agreement 354 

Lease  renewed  by  mortgagee 
will  be  subject  to  subsist- 
ing equity 127.  870 

Costs  of  renewal  may  be 
tacked  with  interest.. .•••...  393 

Mortgagee  will  be  allowed 
the  costs  on  taking  account  561 

Rent  Charge. 
Extendible  67 

Rents  and  Pbofits. 

In  what  cases  the  words 
''rents  and  profits'*  will 
authorize  a  mortgage,  or 
be  confined  to  annual  rents  167 
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Rents  and  profits  in  a  devise 
may  carry  the  fee  167 

Natural  roeaniDg  of  raising  a 
portion  by  rents  and  profits 
is  by  yearly  rents ...•  1G8 

The  cases  to  the  contrary  are 
exceptions    ibid. 

As  when  a  time  certain  is 
proposed  for  payment,  and 
y      the  annual  rents  are  not 
sufficient  ••« ibicL 

Or  when  the  words  were  **  as 
soon  as  conveniently  could 
be." » » .*».,^ibid, 

Sed  contra  if  the  children  had 
been  of  tender  years    «•••,.  169 

As  soon  as  portions  could 
have  been  raised  by  the 
rents,  the  land  is  discharged  ibid. 

Where  no  time  is  fixed,  and 
the  child  dies  under  twenty- 
one,  and  unmarried ^id. 

The  words  "  rents  and  pro- 
fits,'' when  added  or  pre- 

0 

fixed  to  more  general  words,, 
will  not  restrict  the  mean- 


ing 


••••••••••••••• 


•  ■•••••.••-••••■a  mUmfh 


Court  will  not,  in  any  case,, 
order  a  sale  if  the  contrary 
intention  be  clear..... ibid. 

Rents  and  profits  shall  mean 
annual^  when  followed  or 
attended  by  other  words 
implying  a  negative,  or 
placed  in  opposition  to  more 
general  words 170 

General  rules,  in  respect  of...  175 

''  To  set  and  farm  let,  and  out 


Pfege 
of  the  rents  pay  debts,"  not 
sufficient  to   authorize    a 
sale  188 

*'  By  perception  of  rents  and    , 
profits,  or   by   leasing  or 
mortgaging  the  same,"  the 
like  • .••..  ibid.. 

Of  the  effi^t  of  the  word 
"  advance,"  as  appUed  to 

rents > 189 

« 

Mortgagor  in  no  case  bound 
to  account  for  ...333.  331.  372 

.  Repaibs. 

Duty  of  mortgagee  ip  posses- 
sion to  keep  premises  in  ne« 
cessary  repair 353 

But  is  not  bound  to  lay  out ' 
money  for  any  other  pur- 
pose •« • 354 

May  tack  costs  of  repairs  with 
interest 392 

Will  be  allowed  them  on  tak- 
ing account » 561 

Rests. 

Master  not  to  make  annual 
rest8>  without  special  order  556 

Reversion. 

In  the  case  of  a  dry  reversion. 
Court  will  order  a  sale  in- 
stead of  foreclosure 512 

Reversioner  may  redeem 541 

Revivor,  Bill  op. 

Does  not  open  decree  of  fore- 
closure •••••••»# • ••  516 
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Sale,  Powkb  op. 

MoHga^  with  power  of  sale  li8 

Valid    185 

Coiiciiirreiite  of  moflgagor 
cannot  be  required,  at- 
though  there  be  an  express 
cotenant  by  him  to  join    ibid. 

Sale,  Bn.L  for. 
See  Poft£cLoiuRK.    Iceland. 

In  what  cases  bill  may  be  filed 
for  sale     % 513 

Whether  in  case  the  personal 
estate  is  deficient,  and  the 
heir  and  executors  are 
before  the  Court 513 

But  not  in  every  case  of  de- 
ficient security,  semble ibid* 

JSt  qu.f  in  case  of  a  defective 
security    .»• •»..,  514 

Satisfaction* 

If  a  second  mortgage  (which 
proves  to  be  usurious)  be 

.  .  given  to  a  mortgagee  in 
satiaftictioii  of  prtROipal, 
and  arrears  of  interest,  due 
on  first  mortgage,  guJ  if 
first  mortgagee  be  dia* 
charged   o».. .*•..«»  440 

Sequesteatiov* 

Is  a  process  against  the  eccle- 
siastical profits  of  a  bene- 
ficed clergyman  * 01 

Is  directed  to  the  bishop ibid. 


Explained 


Page 
91 


Sequestrators. 
May  Redeem    589 

SstTLRBlEMT. 

Settlor  ctJtenanting  fot  child- 
ren's portions,  Sic.  chafed 
on  land,  theUnd  mu^tbear 
the  charge  503 

Mortgagee  devise  the  land 
in  strict  settlement,  money 
must  be  settled  in  l\kb 
manner,  and  not  divided 
between  tenant  for  lifb  and 
TtmaMet-'m^h,  »embte    •••  533 


Sa^riFf. 
Vide  Extent.  Judgment.  Cuat^ 

TELS. 

Ship. 

Mortgages  of   .....'. ^6 

In  what  manner  the  moit- 

gage  should  be 28S,  et  seq. 

How  to  be  registered ^7 

Transfer  to  be  indorsed  on 

ceilifleate ibid. 

On  transfer,  certificate  of  re- 
gistry to  be  recited  in  n^otds 

at  length   .S78.  286 

Transfer,  or  dgreetoient  for 
transfer,  must  be  in  Writing 
containing  recitals  of  re- 

gi^ry ...481.286 

Need  ^ot  recite  indorsements  286 
If  ship  sft  tea,  indorsement 
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Pige 
lobe  MAt  n^thtn  tend»y8 
ator  sUp's  return  4%..».»b«  d82 
If  bankruptcy  lUterveiie  bt^ 
fore  ali  the  requititea  cC 
34  Gea  3.  are  perfbrfned^ 
the  transfer  will  be  good> 
unkfls  there  has  been  im- 
readonable  delay  ...o.SSi,  885 
Ceurt  of  equity  will  grant  in*> 
juoction  to  prevent  an  ha» 
proper  indorsebient  being 
put  on  the  certificate  ».»••«.  S85 

In  what  manner  the  requisites 
of  the  statute  law  are  to  be 
complied  with ..k.  987 

If  bill  of  sale  be  ?old>  mort- 
gagee may  maintsin  action 
on  the  covenants^ ihid. 

There  con  be  no  title  in  a 
ship  by  implicalioii  of 
equity  •« •«••»••••.•••.»••«&><{. 

Secuip  in  case  of  trusts  by  acts 
of  law  as  assignees  of  bank- 
rupt, &;c.  .» 388 

And  also  of  mortgages  And 
equitable  contracU.  duly 
roistered..!  •••• • •  t^^ 

If  assnraiiGe  be  defectite, 
equity  wiU-not  relieve ibid, 

Sitt.  f  in  case  of  fraud  by 
vendor,  preventing  it  com- 
pliani5e  with  requisites  of 
the  statute.  ••••» •••.««.  s'M. 

Declaration  of  trust  wifl  not 
vitiate  the  legal  effict  of  a 
biH  of  sale    •.;,...«••  ibid. 

Parol  evidence  admissible  to 
shew  interests  of  parties,  if 


Page 
the  requisites  of  the  Act 
be  complied  with 295 

Morig^et  prifMdfAtie  liable 
to  an  action  Ibr  tepeirs,  or 
stores, Je^^tM;  ;......996,^7 

Register  alone  not  sufficient 
to  charge  a  person  as  owner  397 

Nor  bin  of  sale,  wrthotrt  evi- 
dence of  acceptance  by  ttd^* 
signee  «.•.•«.»• .•••;•••••  ibid* 


BtAPLfe  CoKtkACT. 

Vide  Assl^TSk 

Executor  of  mortgagor  of 
chattel  ireal,  cannot  redeem 
without  payment  of  sttnple 


contract  debt 


•••••• h— 


••!•••  o9o 


But  s\m^  eontract  debt  can-    ' 
ndt,  hi  genetal,  be  tacked     406 

Slavbs  ReciSTRY  Att, 


Regukftiaiia  of 


.598,  ei  »gq* 


Solicitors. 

Have  n  general  lSen..«».«» 812 

May  cbtain  an  order  to  pre- 
vent client  receitrng  itfo* 
ney  recovered • »  813 

Cannct  prevent  cause  coming 
toaheariftg '. »,.ibid. 

Nor  pttttnt  cltent  discontf^ 
nuing  action..  «i Md. 

May  take  mortgage  security 
fbr  bis'  costs,  pending  Uti- 

gatioA  560 

Vide  ifccdftfi/. 
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Special  Pleader. 

Vide  Lien* 

Has  a  lien  on  papers  in  his 
his  hand,  for  his  costs  in 
that  particular  Bccount  ...  SlO 

Specific  Legacy.  ' 

May  be  disposed  of  by  exe* 

cutors  ^  178 

£t  Tide  Legatee. 

Specific  Perfobmamcb. 
Vide  Mortgagoiu 

Stamp  Duty. 

What  payable  on  assignment 

of  mortgage '..••••»• 323 

'  £t  vide  Addenda, 

Should  be  paid  on  interest 
converted  by  agreement 
into  principal  •...•••« 439 

Statute  Merchant  and  Statute 
Staple. 

Trust  estate  of  inheritance 
extendible  under.^.. ....••••.    51 

Statute-merchant  t:reated  by 
statute  of  Acton  Bumell...    63 

Further  extended  by  13  £d-       ^ 
ward  I -• 77 

Is  a  bond  of  record  authen- 
ticated by  the  king's  seal, 
and  is  called  a  pocket 
judgment 79 

The  provisions  of  the  statute 
must  be  strictly  attended  to  79 

Statute  staple  created  by  37 
Edward  UL^ 80 


Page 

Is  a  bond  of  record  acknow- 
ledged before  the  mayor 
of  the  staple,  &c 81 

Sheri£S  after  extent,  by  sta- 
stute*istap!e/  OHist  deliver 
the  lands  into  the  hands 
of  the  king,  and  creditor 
must  sue  out  writ  of  libe- 
rate   • • 81 

Difi^rence  between  statute 
merchant  and  statute  sta- 
ple, and  recognizances    ...     83 

Writ  of  execution  under  is 
an  cXienc... ••••••.«.«.«■••.••     o^ 

The  advantage  of  a  statute 
over  a  judgment    ibid. 

Scire  facias^  not  requisite ibid. 

Until  actuaLentry  conusee  has 
not  an  assignable  interest    ibid. 

Possession  most  be  obtained 
by  ejectment    85 

Release  by  conusee,  how  it 
operates 84, 85 

How  the  extent  must  be  exe- 
cuted   ..«««..•••.• 85 

The  lands  descend  to  personal 
representatives...  • 86 

How-  they  difier  from  an  ele- 
git, in  respect  of  being  sa- 
tisfied   ...M........^ ibid. 

Lands  subsequently  pur- 
chased, bound  by    ibid. 

How  discharged  ...< ibid. 

By  purchase  of  part  of  the 
lands « ibid* 

What  course  to  be  pursued  in 
case  of  eviction    • • 87 

Satisfaction    to   be    entered 
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afler  payment  of  debts  and 
costs • •••.,.     87 

How  to  be  enrolled  ••  ibid. 

Should  be  registered  in  Mid- 
dlesex and  Yorkshire  ......     90 

Form  a  general  lien,  and 
may  be  tacked  by  mort- 
gagee      395 

Advantage  to  be  obtained 
from  getting  in  a  precedent 
statute  explained  •••  4\5,et  seq, 

Difierence  in  this  respect  be- 
tween statute  and  judg- 
ment   416 

Creditor  by  statute  shall  not 
tack  so  as  to  gain  prefer- 
ence •••• • 431 

Satisfied  statute  may  be  used 

,  by  creditor  for  bis  protec- 
tion   480 

Although  assigned  without 
consideration    ••••  431 

Equity  will  not  allow  a  prior 
incumbrancer  to  procure  a 
surreptitious  release.  •• iiid. 

Tenant  by  statute  may  re- 
deem  ..• 539 

Stock. 

Mortgages  of  399 

Stock  in  the  name  of  a  feme 
covert  not  reduced  into 
possession  by  the  husband 
will  survive  to  the  wife  ••••  ibid. 

May  be  subject  of  loan  or 
may  be  the  security  for  re- 
payment of  money 300 

Loan  of  stock  lawful     301,  et  $eq.  | 
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Parlies  may  agree  that  divi- 
dends shall  be  paid 303 

In  action  on  bond  for  re- 
transfer  of  stock,  lender 
will  be.  entitled  to  highest 
value  on  day  of  trial  ......  ibid. 

Immaterial  whether  stock 
'be  transferred  or  stock 
sold  out  and  the  nett  pro- 
duce paid • ibid. 

Agreement  lawful  that  debtor 
shall  tranfer  to  creditor 
such  a  quantity  of  stock  as 
the  debt  would  have  pur- 
chased on  the  day  of  agree- 
ment and  pay  dividends  in 
mean  time   ibid* 

If  principal  money  be  not 
put  to  hazard  and  the  cre- 
ditor may  obtain  an  ad- 
vantage beyond  legal  inte- 
rest, the  transaction  will  be 
tainted  with  usury  304 

As  if  an  option  be  given  to 
creditor  to  have  stock  or 
money ibid^ 

Agreement  valid  for  retrans- 
fer  of  stock  and  61.  per 
cent,  on  money  produced 
by  the  sale,  semble 308 

But  gu,  t  Whether  an  agree- 
m^t  for  retransfer  of 
stock  on  a  given  day,  and 
on  default,  for  payment  of 
money  produced  by  the 
sales,  with  dividends  in 
mean  time    .•.«•• •••••..  ibid. 

If  stock  be  a  security  the 
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noHftfce,  an  deAinltt  any 
•dl,  but  Bitft  aoeooBt  for 
surpliM iM*  519 

Divideoife  are  nat  appMtiott- 
able  413 

Mortgagee  (eo  baokniplcy 
of  BMrlgager)  ouiy  ptove 
the  ▼aloe  of  tteok  at  dhle 
of  copiBiisiott  aad  tlM 
anoiini  of  diHdcikk  prior 
to  comoufiioB M6 

SvergniA* 

Proceia  hsy  tobpome  it  a  j«- 
dictal  writ  feUvnable  ia 
term  time •«..  SfK 

To  be  ferved  on  infant  heir 
of  mortgagor  when  of  age  Hid. 

SuasiT. 

When  an  e4late>  k  charged 
under  a  power  and  on  aa- 
•igamenty  the  owner  cove* 
nanti  Ibr  payment^  it  it  not 
made  hie  debt  601 

Case  of  one  eha^ng  his  aa» 
tate  aa  nirety  for  another  ibid, 

Vduntaiy  gift  by  way  of 
charge  with  pmeonal  oove- 
nant 302 

Covenant  by  settlor  for  chil- 
dren's poftiona  or  widow^s 
jointore.,, • ihid. 


Vi4fi  Inteiuis'v. 

Of  tacking  890 

Interest  cannot  (with  notice) 


be  tacked  to  the  pvgndicc 
ef  olher  creditors  having 
uena  •••^••••■•••••■•••••■•vi9»  vw9 
Costs  of  maintaining  title, 
fcnewaly  repaiiv,  pcnBa< 
nent  improvements,  may 
be  tedud  wttfa  interest  and 
wMe  withoot  moitgagor'a 

Gonenmnee  Mfk99% 

EtvideCoeta. 
First  mortgagee,  making  Ibr- 
ther  advances  withont  no- 
tice, win  have  preference 
over  subsequent  registered 

incumbrances 88^ 

So  subsequent  incumbrancer 
getting  in  the  legal  estate 
will  have  preferoioe  over 
prior  r^;i8tered  incum- 
brances of  which  he  had 

not  notice 983,  884,  381^ 

Creditor  without  notice  hav- 
ing the  legal  estate  entitled 
to  tack  all  sums  forming  a 
specific  or  general  lien  on 

the  bud ^....898. 49S 

But  tecui,  tf  the  security 
could  not  form  a  lien  as  a 
judgment  in  respect  of  co- 
pyhold  

Mortgage  creditor  maytaek 
judgment  although  he  has 
not  taken  out  execution 
prior  to  bankruptcy  of  his 

debtor  .•.••. 

Bond  cannot  ht  tacked 
against  martgagor  or  hie 
creditor  or  others  claiming 
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umWr  Um  far  a  valuable 

consideration M....396.  999 

£t  vide  Bond, 

Seems  to  be  no  difierenoe  in 

thit  retpeet  between  mort* 

K^^goif  coiBiQg  to  redeem^ 

and  mortgagee  coming'  to 

.    Ibrecloie  , d99 

Not  to  be  tacked  agahMi 
othar    bond  at  aproiakjr 

crdHtOfB  ...899, 400 

May  be  tacked  .against  heir 
and  beneficial  d^viaec  bul 
nol   agaioat    deiisaa    fiqr 

payment  of  debta«.....< 898 

Nor  against  aaaigi^  of  heir^ 

devise  or  executor « 999 

If  mortgagor  of  cbattel  real  - 
die  indebted  to  mortgagee 
by  simple  CQntract»  exeoo* 
tor  must  pay  both  debts  •••  898 
If  tWA  estates  be.  nunrtgi|gBd 

• 

for  s^arate  debts  tp  one 
person,  both  mnsl  be  le- 
deemed  or  neitheff*.  400,  e$  acq. 

Tbe  like  if  one  estate  be  first 
mortgaged  and  afterwards 
otber  estates  .for  tbe  first 
sum  aqd  further  advances* 
the  first  estate  cannot  be 
redeemed  without  payment 
of  aU ,....  406 

The  transaction  must  how- 
ever be  between  the  same 
parties  or  those  claiming 
under  them •• ..•••t&ttf. 

Distinction  taken  in  case  the 
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mortgages  are.  made  to  dif- 
ferent persons  and    after* 
wards  transferred  to  one ...  4M 
Simple  contract  debt  cannot 
in  general  be  tacked  ••••••  408 

Mortgagee  without  notice 
purchasing  »  a  pracedenl 
legal  mortgage  shall  tack 
aldiough  with  notice  of 
mesne  inoombnBoe  at  the 
time  of  getting   in   legal 

estate  •••.•••409»ei  Mrg. 

Exception  if  mortgagee  par- 
chase  as  trustee  for  an- 
other   413 

l%ird  mortgagee  may  buy  in 

first  mortgiBi^e,  pendente  lite  418 
But  not  after  a  decree  to  set- 
tle prioriUea 490>  4M 

Judgment  creditor  or  by 
statute  or  recognizance 
shall  not  tack  so  as  to  gajn 

preference  •• 431 

Creditor  may  tack  after  com- 
mission    of     bankruptcy 

against  the  mortgagor  426 

Advantage  of  may  be  lost  by 

fraud 49T 

What  amounts  to ihiA 

Vide    Fraud.      Priarity.      Titk 

Deeds.  Witness. 
Stu.f  If  mortgage  made  to 
secure  further  advances 
and  second  mortgagee 
lends  with  notice^  whether 
first  mortgagee  may  tack 
with  notice  of  second 429 
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Tenant. 

Vide  Les$££.    Notice. 
May  redeem    ••• •••*.••  540 

Tenant  at  Wilu 

Mortgagor,  tenant  at  will  to 
mortgagee,  when • 328 

Tenant  in  Common. 

Mortgage  loaa  advanced 
jointly  by  two  or  more  be- 
longs to  them  as  tenants  in 
common  ..*•• 539 

Lands  foreclosed  by  several 
are  held  as  tenants  in  Qom- 
mqn 533 


Tenant  by  the  Curtesy. 

Allowed    in    equity    of  re- 
demption   


48 


May  redeem    .•^...p^..,.  540 

Tenant  by  Elegit. 
Vide  Judgment. 

May  redeem    ,«.  539 

TenanIp  f'oe  Life. 

Must  keep  down  intere&t  »••••  445 

Reversioner  and  remainder 
may  file  their  bill  for  re- 
lief, if  interest  in  arrear...  ibid. 

And  may  in  equity  compel 
h\$  personal  representatives 
to  discharge  ar  rears  ibid. 

Mortgagee  permitting  tenant 
for  life  to  run  in  arrear  and 
purchasing      life      estate 


obliged  to  apply  surplus 
rents  in  liquidaUon  of  ar- 
rears •...•..•••.•• 7....  445 

Second  tenani  for  life  not 
bound  in  favor  of  remains 
der  man  to  satisfy  arreaiB 
of  intereat  during  life  of 
first  tenantfor  life ibid, 

Distinctitma  taken  tin  certaki 
cases  of  arrears  during  Itfe   ^ 
of  jointress  of  part  of  the   * 
estate   .•  44ft 

And  of  a  charge  on  an-'Ortate 
in  poasesaion  of  two  «evarq|«$i4  • 
tenants  for  life,  tke  esMe   . 
of  one  during  bis  life  not 
being  autjeot  lo  the  tfaatfne 
andnhe  rents  of  the  other 
not  being  sufficient  io  pay  - 
the  interest  •••• m***m^^Mdt 

Not  entitled  to  any  part  of 
principal  on  payment  of 
mortgage  money  secured 
on  estates  devised  by  mort- 
gagee in  settlement,  sembk  SSS 

May  redeem ,^..  54t 

Can    only  be    compelled  lo 
keep  down  the  interest .....  553 

But  remainder  man. may  re> 

deem  and^iaompd  tenant.- 

for  life  to  contribute  ar   • 

give  up  possession  -»•..«*••  ML- 

'i « 
Tenant  from  Year  to  Yeae^  . . 

In  possession  at.  time  of  mori-  -^t    '»i 
gage  entitled  to  six  months:  . 
notice  to  quit.  •••••».••«»«•*»  ^^3/  <« 
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Tenant  in  Tail.  - 

Mortgages  by  21S 

Conveyance  by,  gives  a  base 
fee  determinable  by  entry 

of  the  issue • ibid. 

Subsequent  Gne  and  recovery 
by  mortgagor,  although  to 
other  uses^  will  let  in  the 

mortgage  «....313.  3dl.348 

If  the  mortgage  be  in  fee^  the 
concurrence  of  the  mort- 
gagee necessary  to  make  a 
good  tenant  to  the  prscipe  314 
Mortgagee  may  compel  mort- 
gagor tenant  in  tail  to  com- 
plete the  title 2U.  231 

Whether  the  bargain  and  sale 
of  commissioners  of  bank- 
rupt will  perfect  the  assur- 
ance.  214..220. 230, 231 

Belief  in  equity  against  as- 
sigpiees  if  there  be  a  cove- 
nant for  iiirther  assurance  217. 

222.  231,  232 
Mortgage  not  binding  on  issue 

if  defective  232 

Tenant  in  tail  cannot  be  com- 
pelled by .  remainder-man 

to  keep  down  interest 446 

Ezceptioo  in  case  tenant  in 

tail  is  an  infant 447 

If  tenant  in  tail  of  full  age 
keep  down  the  interest,  his 
personal  representatives  will 
not  be  creditors  on  the  es- 
tate   • ibid. 

And  if  husband  of  feme,  te- 


Pagc 
nant  in  tail  get  in  the  mort- 
gage, he  will  not  be  allowed 
interest  during  the  period 
of  his  possession 447 

Decree  of  foreclosure  against, 
is  binding,  on  remaind^- 
man,  &c 522 

So  a  release  by  him  after  a  de- 

'  cree  to  account ibid. 

Expectant  on  estate  for  life, 
is  a  necessary  party  to  fore- 
closure   •#•«••  ibid* 

Tenant  in  Fee-Simplb. 

Guardian  of,  bound  to  keep 
down  interest  on  incum- 
brances   447 

Tendsk. 

To  save  condition  at  common 
law,  tender  must  be  made 
at  time  and  phice  appoint- 
ed       13 

If  no  place  appointed,  then 

.  mortgagor  bound  to  seek 
mortgagee .•• ibid. 

Whether  tender  in  bank  notes 
w ill  satisfy  condition  at  law      1 5 

Tender  might  be  made  at  any 
convenient  hour  in  which 
it  might  be  counted  before 
sun-set • 14 

If  tied  in  bags,  at  peril  of 
mortgagee  to  mis-count  ...     15 

If  mortgagee  accepted  coun- 
terfeit coin,  a  good  perform- 
ance of  condition ibid. 

If  tender  made  and  refused,  or 
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it. 


•••• 


16 


no  persoo  to  receive 
mortgagor  might  enter 

Disli notion  in  last  mentioned 
caM  between  a  sum  by  way 
of  gift  secured  on  land  and 
a  debt 16 

To  stop  payment  of  interest 
on  mortgage^  strict  tender 
an  expiration  of  6  months' 
notice  requisile 45p 

But  mortgagee  must  have 
tiae  to  advise  on  deed  of 
reconveyance 451 

Tender  must  be  made  per- 
sonalty to  mortgagee  ...,•••  45S 

It  a  place  of  pnyment  be 
named  in  4ho  deed  it  is 
sufficient  to  make  tender 
there , ibid. 

Jf  no  place  namedf  mortgagor 
m^y  name  a  reasonable 
plaice  ».»•• 1^... /I.. .»•••»  Hnd, 

Tender  will  not  stop  intenst 
if  right  to  redemption  be  in 
dispute ^ ibid. 

Must  be  made  by  one  inter- 
ested in  the  estate,  Mm^/c...  453 

Tender  made  to  executors 
who  have  not  provad»  aul- 
ficienl ibid. 

Whether  tepder  in  bank  notes 
is  sufficient  *•«.«..»•••« ibid. 


Tbrm  in  Law. 
Vide  JuneMSNt. 

Considered  as  one  day  ••..,•••    66  j 
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Timber. 
Vide  Lessse.    Notice* 

If  sectnrily  be  defective,  mort^ 
gagce  may  fell  timber  and 
sell  -..-...•*-  354 

Account  will  be  decre^  •.»..»  371 

Time. 

In  matters  of&reclosure  the 
calctdation  ia  by  calendar  ^ 


months 


TrrLE  Deeds. 
Vide  Deposit.    Nonet. 

How  far  possession  of  title 
deeds  by  mortgagor  amounts 
to  fraud .-...^.i?? 

Is  primA  facie  evidence  of  .►..  42S 

Trader. 
Vide  Assets* 

Transitu. 
Vide  Lisn* 

After  delivery  of  part,  no 
stoppage  of  remainder  of 
goodwill  trunsftu  ...... S59.  SIS 

Consignee  may  by  itidoise-^ 
ment  onMH^of  lading  dhresi 
right'of  conaigaor  in  tra»- 
situ  V i........  t7a 

As  between  oonsignor  and 
consignee  right  not  divested 
until  possesiion  •...,. •.•••.w«  972 

But  it  is  ftuffieienl'if  »  vukM^ 
put  on  tbtm  by  eoMtrnee  275 
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TAtfST. 

Devisees  in  trust  to  raise  mo^ 
ney* 'by*  iDOitgage  or  sde, 
foi' payment  of  debts,  may 
prooeed  without  sanction 
ofa  court  of  equity... 187 

Trust  to  lay  out  mooey  ^on 
good  secnrity"  does  not 
autliorize  a  mortgage,  a^i- 
hle : 192 

If  mortgagor  hare  notice  of 
trust,  he  is  bound  to  see  to 
appiicatton  unless  specially 
exempted 193 

'  Ticcif  Ei^rAYas. 

If  of  inheritance,  extendible 
on  a  judgment,  statute,  or 
recognizance 51.57 

Secus,  if  of  chattel  interest ...    53 


Trustee, 

Purchasing  in  incnmbrancea 

3^1.339 
Course  l»  be  pursued  in  loan 
of  money  by  ....»• •....  532 

Trustees  for  Sals. 

Trust  -fiv  «de  wiH  id  gelteral 

indade  a  movtgagew... »«•••.  185 
WhellKT  tMMleca  to  raise  mo- 
ney by  sale  or  flK>rtgage, 
balriag  saisad  4be  money 
by  mortgage,  can  sell  to 

discbarge  it ;•  186 

Mortgagee  cannot,  in  such 
.  case,  compel  a  srie,. Oid. 


Page 
TYxaBs, 

May  be  mortgaged • 237 

UsuftY. 
Vide  Stock, 

Loan  at  interest  deemed 
usury  prior  to  37  Henry 

Usury  by  the  common  law 
if  rents  were  not  affiled  in 
dkeharge  of  pnneipal 6 

Agreement  at  tiaae  ^  tIMtft* 
gage    to  convert   interest^ 
into  ]^uieipal,  from  time 
to  tino  as  k  becomes  due, 
tends  to  usury  ...••*«. 438 

Mortgage  debt  Composed  of 
principal  and  interest,  attd    ' 
interest    on  that  interM,  * 
fu.  if  iisario«s^rf^/w4.. 440 

Whether  payment  of  sii 
■aonlhs'  inteitBt  in  advan^ 
on  paying  off  mortgage  be 
no^  iisiinoiHi*««*.«M» ••••»..••  554 

VsvuM  Viuaimf. 

Explained  «tf....ir«...... «..      $ 

Resemblea  ki  some  respect 

the  Wddy  mMfgtfge  9 

DMferenee between. ibid. 

VoLUMTAar  SErrLEMtMT. 

Voluntary  gift  charged  on 
land,  with  personal  cove- 
nant of  settlor,  the  land 
bears  the  onus 502 

Voluntary  grantee  may  re- 
deem f*»MMft.Mt«««»tOf....*    540 
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Warrant  of  Attorney. 

Vide  JuDGlf£NT. 

Waste; 
Vide  Repairs, 

Mortgagor  will  be  restrained 
from  •• 343 

To  prevent  waale,  mortgagee 
in  poncsaion  may  pull 
down  nitnoas  houses  and 
rebnild 354 

Mortgagee  must  not  commit 
waste  , ^  371 

If  he  fell  timber,  an  account 
will  be  decreed ilnd. 

Welch  Mortgage. 

Difierenoe  between  Welch 
mortgage  and  the  Vivum 

Vadium  —••• 9 

Resemhies  the  ancient  Mor- 
*tuttm  Vadium 9.  307 

Bedeemable  at  any  time,  on 
payment  of  principal  ..•••.••207 

Was  formerly  a  common 
mode  of  mortgage  in  Ire- 
land  ibid. 

Mortgagee  has  no  remedy  to 
compel  redemption  or  fore- 
closure.«. •• »,.,nibid. 

Qu.  t  Whether  he  could  main* 
tain  action  of  debt  on  the 
loan  • W!.note. 

If  amount  of  rents  be  exces- 


Page 
sive,  court  will  decree  an 
account,     notwithstanding 
an  agreement    that    they 
shall  be  in  lieu  of  interest... .907 

£if  •  f  Whether  not  so  in  every 
case • ibidm 

Mortgage  in  the  nature  of  a 
Welch  mortgage •••.. 206 

Compared  to  a  tenancy  by 
elegit ;  when  the  principal 
and  interest  are  satisfied, 
the  mortgagor  may  main- 
tain ejectment  unless    20 

'  years  elapse **m.^.ihidm 

Mortgagor  has  a  right  to  an 
account •••..•••sM. 

Time  no  bar  to  redemption  208.546 

Recognized  in  a  modern  case  209 
et  vide  Addenda.  , 

No  decree  of  foreclosure  can 
be  obtained  on  a  Welch 
mortgage. •••, • 517 

Witness. 

Being  witness  to  a  deed  is 
not  notice,  temhle 389. 427 

York  Province. 

general  rule,  that  penonal 
estate  of  mortgagor  shall 
indemnify  >lhe  real  estate 
applies  as  against  widow's 
customary  moiety  in  pro- 
vince <^  York  ••••••.••...  ••  484 
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